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FoEKEST et al. v. Union Pac. R. Co. 
(Circuit Court, D. Washington. July 17, 1891.) 

1, Removal or Causes — "Waivek of Objections to Service. 

The flling of a pétition and bond by a défendant eorporation to remove a cause to 
the fédéral court does not waive an objection that the summons was served upon 
one wlio was not the company's agent, and such question may be presented to the 
fédéral court for décision. 

3. Peocess— Service on Agent. 

Tbe certificate of a sherifE that service was made upon a peraon named as agent 
of défendant is not conclusive that such person was an agent, and the same may he 
contradicted, tried, and determined, as any other question of fact, upon an issue 
raised by spécial plea to the jurisdiction. 

At Law. Action to recover damages for personal injuries. 

W. H. Snell, for plaintifis. 

W. W. Cotton and John F. Hartman, Jr. , for défendant. 

Hanfoed, J. This is an action, commenced in the superior court of 
Thurston county, to recover damages for personal injuries received by a 
passenger on the Union Pacific Railroad. At the time of filing its péti- 
tion for removal of the case to tliis court the défendant entered a spécial 
appearance in the superior court, and filed a motion to quash the retum 
of service upon the summons, based upon an afïidavit alleging that the 
person to whom the papers were delivered was not at the time, and never 
had been, the président, seci'etary, cashier, manager, freight agent, or 
other agent of the défendant company, and that the copy of the com- 
plaint served upon him was not certified by the plaintiffs' attorneys or 
the clerk of the court. The sheriff, in his return upon the summons, 
certifies that J, C. Percival, who made said affidavit, was at the titne of 
service of the papers an agent of the défendant. The afïidavit mentioned 
is also controverted by an affidavit filed in this court by one of the plain- 
tiffs, alleging that said J. C. Percival bas during the past year acted as 
a ticket agent for the défendant, and held hipiself out to be such agent, 
and that as such agent he sold the ticket upon which the injured plain- 
vA7F.no.l — 1 
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tiff was traveling on the defendant's railroad at the time of the accident 
which caused the injury. 

The first question to be decided is whether the défendant has not 
waived ail objections to the jurisdictional process and the service thereof, 
by filing the pétition and bond for removal. Upon this question there 
is a coniiict of authority, but in déférence to the greater nuinber of dé- 
cisions bearing upon the question I hold that the objections were not 
waived, and that the défendant has a right to submit the question for 
the décision of this court. Parrott v. Insurance Co., 5 Fed. Rep. 391; 
Atchison v. Morris, 11 Fed. Rep. 582; Small v. Montgomery, 17 Fed. 
Rep. 865; Miner v. Markham, 28 Fed. Rep. 387. The return of the 
sheriff is sufïicieut to show proper service of the summons, together 
with a duly-certified copy of the complaint, upon an agent of the de- 
fendant, in strict compliance with the requirements of the statute of 
this state; and, if uncontroverted, would be sufficient to warrant the 
court in exercising jurisdiction over the parties in this case. I hold 
that the officiai return of a sheriff upon légal process cannot be con- 
tradicted, as between the parties to the action in which it is made, 
as to matters in which the officer must necessarily cevtify to facts from 
his own Personal knowledge; but it may be contradicted as to matters in 
which necessarily he must be dépendent upon information obtained by 
inquiry; for example, the fact as to whether a person was or not an agent 
of a corporation. I hold that, as to such fact, if an officer through a 
mistake caused by misinformation certifies that a particular person was 
an agent, the corporation is not bound by his certiflcate, but may in the 
same proceeding establish the truth by évidence. I consider, however, 
that, where there is controversy as to such fact, the court ought not to 
assume to try upon affidavits, norallow the issue toberaisedby a motion; 
the issue should be raised by a spécial plea to the jurisdiction, and tried 
and determined like any other question of fact affecting the rights of the 
parties in the action. Therefore this motion will be denied, but with- 
out préjudice to the filing of a plea or answer denying the jurisdiction 
of the court, for want of légal service of the summons and a copy of the 
complaint upon the défendant. The facts disclossd in the record and 
the affidavits on file and the statements of counsel upon the argument 
show that by a most ingénions combination of a number of corporations 
under the name of "The Union Pacific System " a large business is being 
carried on in the transportation of freight and passengers, and lines of rail- 
way and steam-boats are being operated in this state in such a way as 
to avoid liability for the manner of doing business, and to évade the pro- 
cess of the courts of this state. It is sâid that the Union Pacific Rail- 
way Company does not issue tickets for passage over the transportation 
lines which it controls, but tickets are issued and the business is trans- 
acted in the name of "The Union Pacific System," which is neither a 
person nor a thing, but a myth. I am therefore the more inclined to 
insist on having the question which has been argued upon this motion 
put in definite form and fairly tested on account of the interest which 
the public has in the détermination of it. 



SAGE V. ST. PAUL, S. & T. F. BY. CO. ô 

Sage v. St. Paul, S. & T. F. Ry. Co. 

k 

(Circuit Court, D. Minnesota. July 30, 1891.) 

Execution— SuppLEMENTAET Phoobbdings— Monbt Dbcbee in Eqottt. 

A money decree In an équitable suit in a fédéral court is sufticieut to sustain pro- 
ceedinga supplementary to exécution. 

In Equity, 

Owen Morris, for complainant. 

WUson & Bowers, for défendant. 

Nelson, J. I hâve delayed the décision in this case, as it is a ques- 
tion of practice, for the purpose of consulting with Judge Thayee as to 
the right of parties, after a money decree in equity entered in this court, 
to resort to the statutory proceedings called "supplementary proceedings " 
for the purpose of aiding and enforcing the exécution. The rule of the 
suprême court of the United States gives a party obtaining a money de- 
cree in equity the same final process to exécute the decree that he would 
hâve in an action at law in case of a judgment obtained in assum.psit. 
Hère a very large money decree was obtained against the défendant, and 
ah application was made upon the return of the exécution nulla bona for an 
examination of the judgment debtor on supplemental proceedings under 
the statute of the state of Minnesota, which was granted. Counsel for 
défendant make this motion to set aside that order, contending that sup- 
plemental proceedings cannot be resorted to in the fédéral court to en- 
force a hioney decree in an equity case. We hâve examined the case, 
and think, from analogous proceedings ent:ertained by the suprême court 
of the United States in cases where spécial rights were given by the stat- 
ute of a state, that the suprême court of the United States recognizes 
in ail instances the authority of the fédéral court to enforce the remedy 
in precisely the same manner as the state court would enforce it, and 
there is no reason why the fédéral court cannot enforce a judgment at 
law or a money decree in equity in this manner, when the state courts 
would allow such a proceeding to be entertained. The suprême court of 
the United States considered and recognized thèse supplementary proceed- 
ings in actions at law. The argument in that court against the authority 
of using thèse supplemental proceedings, even in an action at law, was 
that they partook of an équitable nature, and, being statutory, they were 
not recognized as being within the equity practice; and that a party, to 
obtain a discovery, although he obtained a money judgment, must file a 
bill of discover}^ For some time since the passage of various statutes 
allowing parties to be witnesses and oflfering opportunities for disclosures, 
bills of discovery hâve been growing useless and nugatory. But it seems 
to us there is another principle that should control the décision in this 
matter. In the state court, whether the cause of action be of an équita- 
ble or a légal nature, parties hâve the right to thèse supplementary pro- 
ceedings to enforce a judgment upon the return of an exécution 7iuïïa 
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hona; and it would seem unjnst that in this court, in tlie same state, and 
enforcing the same. laws, a suitor undertaking' to prosecute a decree to 
final issue should be debarred froni resorting to the statutory right given 
to parties in tlie statei courts. It seems to us that wheu the suprême 
court of the United States upholds supplementary proceedings in an ac- 
tion at law to enforce a judgment, they intimate that this proceeding can 
be resorted to indifferently, whetlier a légal or an équitable decree is 
sought to be enforced. Justice Matthews, in Ex parte Boyd, 105 U. S. 
658, says: 

"Whatever logical or historical distinctions separate the jurisdiction of 
equity and law, and with whatever effect those distinctions may be supposed 
to be récognized in the constitution, we are not of opinion that the proceed- 
ing in question can partake so exclusively of the nature of either that it may 
not be authorized indeii nitely as an instrument of j ustice in the ùandsof courts 
of whatever description." 

I hâve examined the authorities cited by counsel for défendant, where 
Judge B1.ATCHF0RD of New York denied the right in an admiralty court 
to resort to thèse proceedings. It seems to us there is a distinction in 
the cases. The Blanche Page, 16 Blatchf. 1. The state courts hâve no 
jurisdiction whatever in admiralty matters, and supplementary proceed- 
ings are given by statute. They belong to légal and équitable rights 
only, The motion to set aside the original application and order is de- 
nied. 



Celluloïd Manup'g Co. v. Arlingtoij! Manup'g Co. 
{Circuit Court, D.New Jersey. July 13, 1891.) 

DEPOSITION— CBOSS-BXAMINATIOIîr—DBATH OI" WlTNESS. 

The déposition of a witness ob direct examination tiy plaîntiff will not be excluded 
on the ground that the witness died belore he waa cross-examined, where défend- 
ant proeured the cross-examination to be postponed, and the witness died in the 
mean time. 

In Equity. 

0, G. F. Wahle, Jr. , for the motion. 

J. E. H. Hyde, opposed. 

Green, j. This matter cornes before the court upon a motion on be- 
half of the défendant to strike from the records the déposition of one 
John J. Ostrom, a witness producediand examined on the part of the 
complainant, for the reason that he had died after the close of the direct 
examination, and before there was a cross-examination. The facts, about 
which there is no dispute, are thèse: On the 14th of March last past, 
the solicitors of the complainant caused to be served upon the soliciter of 
the défendant notice in writing and in due form of the examination of 
witnesses on the part of the complainant, on the 23d day of that month. 
At the request of the solicitor of the défendant such examination was 
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postponed until the 27 th day of March, which, however, being Good Fri- 
day, by consent of defendant's solicitor the examination was f'urther post- 
poned to March 30th. On that day, at the request of the solicitor of the 
défendant, the examination was again postponed until the Ist day of 
April. On that day the examination of the witness Ostroni was pro- 
ceded with, the defendant's solicitor being represented. by a clerk from 
bis office, he himself being actually engaged in the argument of an im- 
portant cause in this court. It is alleged by the solicitor of the défend- 
ant that consent to the taking of such examination at that time was given 
bj' him upon the condition that he should bave the privilège of object- 
ing to any part of the testimony, and that the witness should be pro- 
duced, at some future day to be agreed upon, for cross-examination. The 
record shows that the direct examination of Ostrom was completed on 
the Ist day of April, and that the solicitor of the complainant declared 
that fais prima facie case was closed. It further appears by the afiidavit 
of Mr. Hyde that the testimony of the witness, who was duly sworn by 
the examiner, was taken in long-hand, and upon its conclusion was 
read over to the witness, who, however, did not sign it, as he expected 
to be cross-examined on some future day. The record further shows 
that the 4th day of April then following was fîxed for the cross-exam- 
ination of Ostrom; that on that day there was an adjournment at the re- 
quest of the solicitor of the défendant until the 8th day of April, and 
again on that day, at the request of the solicitor of the défendant, a fur- 
ther adjournment until the lOth day of April. The witness Ostrom died 
in the mean time. The rule which governs the admission of dépositions 
at common law, under circumstances similar to those stated, bas not 
been enforced strictly in cases in equity. Unsigned dépositions, where 
an opportunity to cross-examine bas not been had, bave been received 
and considérée!. 1 Greenl. Ev. § 554; Gass v. Stinson, 3 Sumn. 98; Da- 
ries V. Otty, 35 Beav. 208: TansweU v. Scurrah, 11 Law T. (N. S.) 761. 
This case is much stronger than any cited. Hère was an opportunitj' to 
cross-examine Ostrom, but for convenience of the solicitor of the défend- 
ant, who was to cross-examine, such opportunity was postponed. It 
was the act of the defendant's solicitor which prevented the cross-exam- 
ination in the first instance. He cannot now be permitted by that act 
to deprive the complainant of the benefit of the testimony, which, so far 
as it went, had been properly taken. It bas always been held that when 
a party against whom évidence is ofFered had opportunity to cross-exam- 
ine, his îailure to do so in effect opérâtes as if he had availed himself of 
such opportunity. Under the circumstances of this case, I think the 
déposition should be received for what it may be worth, and therefore 
Ideny the motion to strike it from the record. I think it proper toadd 
that I shall permit the défendant to interpose any légal objection to the 
testimony. It is évident that a part of it is hearsay, and as such is not 
co-rnpetent. Other objections may suggest themselves upon a critical ex- 
amination of the record. Such objections may be raised at the final 
hearing, or at any time previous thereto. 
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BucKEYE Engine Co. v. Donau Brewing Co. et al. 
{Circuit Court, D. Washington. July 28, 1891.) 

1. Cbeditobs' Bill— Rbtumj op Nbxla Boka. 

A oreditorâ' bill cannot be maintained upon a Judgment on which exécution was 
issued and returned unsatisfled, when the return does not expressly show that there 
was no property subject to lévy. 

2. Same— JnKisDiCTioN op Fédéral Couets. 

Fédéral courts bave jurisdiotion to entertain creditors' bills, althougb the de- 
manda are upon judgments rendered by a state court. 
S. Receivebs— Appointment. 

The f act that property subject to levy under a judgment of a state court is unsal- 
able by reason of its unmarketable condition, though valuable, and the f urther f act 
that the sheriff Is so situated with référence to the property that he cannot exécute 
the writ, is not sufflcient to warrant the appointment ol a receiver by a fédéral 
court. 

In Equity. Creditors' bill. 

N. C. Richards and Holt & Sudson, for plaintiff. 

CampbeU & Powell, for défendants. 

Hanfoed, J. The complainant, a corporation of the state of Ohio, 
shows by its bill that it is a judgment creditor of the Donau Brewing 
Company, a corporation of the state of Washington. A judgment in fa- 
vor of the former and against the latter corporation was rendered by the 
superior court of Pierce county in this state. An exécution was issued 
thereon, upon which the sheriff of Pierce county bas made the foUowing 
return: 

"I received the annexed writ of exécution on the 25th day of June, 1891, 
and by virtue of the same I did on the 25th day of June, 1891, levy upon and 
attach certain personal property of the défendant herein, the Donau Brewing 
Company, to-wit, a lot of malt, hops, lager-beer in tanks and kegs and vats 
aud bottles, and also a lot of barrels, kegs, bottles, etc., and put a keeper in 
charge; and on the 15th day of July, 1891, the same was released by instruc- 
tions of the attorney for the plaintiff, and the same is returned unsatisfled." 

The bill also shows that the Donau Brewing Company is insolvent, 
and ail of its property, real and personal, is incumbered by mortgages; 
that the sheriff of Pierce county, assuming to act under a statute of this 
state, has taken possession of the personal property in and about the de- 
fendant's brewery, and is proceeding to foreclose a chattel mortgage by 
the sale ofsaid property, which mortgage the complainant allèges is in- 
valid, and not in fact a lien upon said property. In a supplemental biU 
the complainant also shows that the défendant T. B. Wallace, a creditor 
of the brewing company, under an agreement or understanding between 
himself and the company, claims to bave for several months past held 
possession of the brewery, and conducted its business as a means of se- 
curity for payment of certain of the défendants' debts. The case has been 
argued and submitted upon an application for the appointment of a re- 
ceiver. The défendants resist the application on the grounds that it ap- 
pears on the face of the bill and supplemental bill that this court is with- 
out jurisdiction, and that the complainant is not entitled to relief in 
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equity. I hold that this court bas jurisdiction of suits in equity by 
creditors whenever the facts justify the bringing of such suits under 
the gênerai principles of equity practice, notwithstanding the fact that 
the demands rest upon judgments rendered by the state courts. But 
courts of equity are always chary of lending aid merely to answer the 
convenience of litigants, or in any case in which such aid is net required 
to prevent a faihire of justice; hence the familiar rule that to entitle a 
judgment créditer fo relief in equity he must show that he bas exhausted 
ail means for enforcing the judgment in bis favor bj^ légal process. The 
rule is universal that before a creditors' bill can be filed an exécution 
must bave been returned nulla bona. The fact (bat a writ bas been is- 
sued and returned unsatisfied is not sufficient; the return must show as 
reason for its being unsatisfied that the officer could find no property 
wbereon to make a levy, — something essentially différent from the re- 
turn above quoted. This return shows afSrmatively that the ofiicer did 
find goods of the défendant upon which be made a levy, and it does not 
show that by the ordinary proceedings the judgment could not bave been 
satisfied out of the property so levied upon, nor that other property sub- 
ject to the writ could not be found. The gênerai rule that relief in equity 
will not be granted except in cases wherein the party seeking it bas no 
plain, adéquate remedy at law, so far as the practice in the national courts 
extends, bas been emphasized by a positive statute, which opérâtes as a 
limitation of the jurisdiction of this court. I refer to section 723 of the 
Revised Statutes. 

The particular facts pleaded, which the plaintiff relies upon as show- 
ing necessity for relief in equity, viz., that the property levied on by the 
sheriflf under the exécution, although valuable, was unsalable by rea- 
son of its condition, and that it is necessary to bave a receiver appointed 
in order to bave the property made up in marketable condition, and the 
further fact that the sheriff of the county is so situated with référence to 
the property that he cannot exécute the writ, do not strengthen the case 
in this court. By this plea the case takes the form of a mare auxiliary 
proceeding in aid of the process issued by another court, — the court 
which rendered the judgment, and which bas ample power to issue pro- 
cess for its exécution, and to grant any and every form of relief necessary 
or proper in aid of its own process. There is no allégation that the com- 
plainant bas been or will be obstructed in proceeding in that court, and 
I am unable to discover any reason why this court sbould attempt to en- 
force a judgment over which it bas no control, or to interfère in any man- 
ner witb the process of the court which has full control of it. I think, 
under the eircumstances, that to appoint a receiver to take charge of the 
défendants' business would sanction the practice of harassing défendants 
by a multiplicity of suits in différent forums, and at great increase of un- 
neces.sary expenses, and would be an abuse of judicial discrétion. The 
plaintiff's application for a receiver will therefore be denied, and the re- 
straiuing order heretofore made will be vacated. 
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Boston Safe-Deposit & Tetjst Co. v, Adeian, Mich., Water-Works. 

(Circuit Court, E. D. MlchigaTU July 25, 1891.) 

MORTGAOE— FOKECLOSBRE— SOLICITOR'S FeeS— TrUST FcND. 

tJpon f oreclosure of a mortgage for $ 145,000 and interest, a decree was entered on 
default, and the property bought in by one of the bondholdors for lésa tbau tbe 
mortgage debt. An allowance of $1,000 was made to the mortgagee, a trust Com- 
pany, and of $5C0 to its counsel. Held, that no further allowance to the trustée 
for services or counsel fées is warrantea by the facts of the case. 

In Equity. On exceptions to master's report. 

On June 1, 1883, défendant executed to complainant, as trustée, a 
deed of trust or a mortgage to secure payment of 145 bonds of $1,000 
each, payable in 20 years, with semi-annual interest at 7 per cent, per 
annum. The mortgage covered real estate in the city of Adrian, and 
the buildings, machinery, wells, mains, water-pipe, rightsofway for pipe- 
line, hydrants, and plant used by the mortgagor in operating its works 
for supplying water to the city of Adrian, under a certain contract, and 
also to private consumers. Owing to a deficiency in the quality and 
quantity of the water supplied by the défendant, the city of Adrian re- 
fused payment of the agreed rentals, private patronage fell off, and the 
mortgagor was plunged into financial dilïiculties, and soon defaulted in 
the payment of the interest on its bonds. Notice of this default, with 
a request for the foreclosure of the mortgage, was given to the trustée by 
G. H. Venner, a bondholder, and pursuant thereto, and under the power 
contained in the mortgage, the trustée declared its élection to consider 
the whole amount of the mortgage debt due, and accordingly, March 14, 
1888, the bill of foreclosure was filed. Venner owned 120, and W. P. 
Sheffield, Jr., trustée for the heirs of Alfred Smith, owned the remain- 
ing 25, bonds secured by the mortgage. Pouding the foreclosure pro- 
ceedings, the city of Adrian, in due form and pursuant to the terms of 
its contract with défendant, required the érection of additional hydrants, 
and the extension of the water-mains and pipes. The deficiency in the 
water supply necessitated the enlargement of the water-works, and large 
additions and improvements in its plant. Défendant being without 
means for this purpose, Mr. Venner, of his own motion, without con- 
sulting the trustée or Sheffield, his fellow cestui que trust, and presuma- 
bly in his own interest as owner of nearly five-sixths of the bonds, ad- 
vanced the needed funds for the improvements of the works, and the 
betterment of the water supply and service to meet the requirements of 
the municipality and retain the customers of the company. Thèse ad- 
vances, to the amount of $37,954.98, were expended for that purpose, 
and thereafter the whole plant, with thèse additions, was operated by 
Mr. Venner, though nominally by the trustée. Ail this was done under 
an agreement between Venner and défendant that the latter should pur- 
chase the added property and improvements, and consent to their sub- 
jection to the lien of the mortgage for the benefit of the bondholders, 
and that the advances, with interest, should be first charged on the mort- 
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gaged property. To effectuate this agreement Mr. Venner filed a sup- 
plemental pétition, asking its enforcement as a lien upon the proceeds 
of the foreclosure sale in priority to the claims of the bondholders, which 
has been allowed. The bill was taken pro confessa, and a decree passed 
for $293,353 .44, the amount of the bonds with accrued interest to June 15, 
1890, and of Venner's advance, with interest, and for the sale of the 
property. The sale was had in January, 1891, and the propertj' was 
bought'by Mr. Venner for $127,000. Shortly after the bill was tiled 
complainant petitioned for and the court granted the trustée an allow- 
ance of $1,000 for its services in procuring the enlargement of the works 
and the increased water supply paid for by Mr. Venner, and for services 
in operating the works from March 14, 1888; whenundertheterms of the 
mortgage, and by reason of the mortgagor's default, they were taken 
possession of and operated nominally by the trustée, actually by Mr. 
Venner. On the sanie pétition the court also allowed counsel for com- 
plainant $500, "for légal assistance in addition to such légal services as 
are required in the foreclosure of said mortgage, * * * including 
such services on foreclosure. " Both allowances were made payable out of 
the proceeds of the foreclosure sale. After the sale upon a second pétition 
for further allowances to the trustée and its counsel, a référence was or- 
dered to ascertain and report, among other things, "what would be a 
reasonable allowance for fées of counsel and solicitors for complainant for 
services rendered for it in this suit, and also what would be a reasonable 
compensation to complainant, as trustée, for its services in this suit." 
The master rejjorted, allowing the trustée $1,000 for its services in addi- 
tion to the $1,000 previously granted, and iixed the counsel fées at 
$3,500 additional to the $500 previously granted for légal assistance 
and counsel's "services on foreclosure." After deducting thèse allowances, 
taxed costs, the déficit resulting from the opération of the works,. un- 
paid taxes on the property, the cost of extending pipe-lines and of the 
iraprovements and additions paid for by Mr. Venner, with interest, 
there remains applicable to the payment of the mortgage debt of $293,- 
353.44, but the sum of $55,201.88. Complainant now asks confirma- 
tion of the report including thèse allowances. William P. Shef- 
field, Jr., trustée, excepts thereto, and prays that the sums awarded to 
the trustée and its counsel be disallowed, or, if that be denied, that a 
proportionate allowance be made to his counsel. 

À. Howell, for complainant. 

H. a Wisnei; for W. P. Sheffield. 

SvvAN, J., (afta- stating the facts as above.) Upon the foregoing facts, 
while I differ with reluctance from the conclusions reached by the able 
master whose report is under review, I am constrained to sustain the 
exception taken to the allowance of further compensation to the trustée 
and its counsel. The principle on which such allowances are made by 
courts of equity finds no foundation for its application hère. While it 
is well settled that a trust fund is chargeàble with the expenses of its 
own administration, and that counsel fées maybe properly taxed against 
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such a fund, the présent is not a case calling for the application of that 
rule. Such allowances are frequently and properly made in cases where 
the trust fund has been rescued from waste or destruction arising from 
the fraud, neglect, or misconduct of trustées, or when the energy and 
efforts of creditors or others interested hâve saved the property for those 
entitled. It is also true that a créditer primarily seeking satisfaction 
of his own debt, who has realized, by his diligence and at his own ex- 
pense, a fund avaîlable for the . benefit of others as well as himself, is 
entitled to reimbursement of his costs and expenses, either out of the 
fund or by a proportional contribution from those who accept the bene- 
fit of his efforts. The cases of Trustées v. Greenough, 105 U. S. 527; 
Eailroad Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. Rep. 387; Hobbs 
V. McLean, 117 U. S. 567, 6 Sup. Ct. Rep. 870, — afford examples 
of the propriety of thèse allowances. In those cases costs and ex- 
penaes were allowed the successful plaintiHs for the recovery or salvage 
of an imperiled fund, which but for the diligence and activity of the 
créditer or trustée would hâve been wholly lost,to the beneficiaries or 
seriously depleted. They are marked, too, by ...e fact that success was 
only attained by long and laborious effort, and at great expense, against 
fraud, neglect, misconduct, or vigorously contested hostile claims. It 
is just and équitable that such meritorious service should be ade- 
quately compensated by the parties benefited. No such features char- 
acteriZe this case. It is a simple pro confessa mortgage foreclosure. The 
only inquiries involved in the foreclosure proceedings proper were the 
ascertainment of the amount due, the extent of incumbrances, and the 
apportionment between the parties in interest of the moneys realized 
by the sale. AU beyond this was necessitated by Mr. Vennér's well-in- 
tentioned, but unauthorized, interférence with and additions to the 
property. That Mr. Venner voluntarily, without the co-operation of 
the trustée or the consent of his co-beneficiary, advanced his means for 
the extension and improvement of the water-works, looking to the pro- 
ceeds of sale for reimbursement, and though this was done in the ex- 
pectation of enhancing the selling value of the property, and had the 
intended effect, gives the trustée no équitable claim for the allowance 
made. A différent question might hâve arisen if Venner asked com- 
pensation for his enterprise, but, even then, it would seem that, as 
he was a mère volunteer, and ran no risk, the interest allowed him on 
his investment fuUy compensâtes this service. The trustée throughout 
this suit has, it appears, remained passive, even inert. Though the 
interest coupons were made payable at its office, the trustée admits it 
had no knowledge of the default in the payment until about January 1, 
1888, although the interest had been unpaid for several years prior to 
that date. The bondholders were apparently still more remiss in per- 
mitting the interest thus to accumulate until the debt had nearly doubled. 
The record shows no meritorious service rendered by the trustée which 
has not been fully remunerated by the $1,000 previously allowed. 

Some of the reasons already given against further compensation to the 
trustée are equaUy cogent against the claiœ for further counsel fées. It 
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further appears that the services of counsel for which further rémunéra- 
tion is sought were really rendered in the interest of Mr. Venner alone, 
and were raade necessary by his assumption of the management, opéra- 
tion, and enlargement of the water-works. This being Mr. Venner's in- 
dividual venture, undertaken and conducted independently of the trus- 
tée and of Sheffield, I see no reason why the proceeds of sale should 
contribute for the expenses it entailed. Mr. Sheffield intervened in the 
suit, and employed his own counsel, as was his right and duty, being 
himself a trustée for others. Williams v. Morgan, 111 U. S. 699, 4 Sup. 
et. Rep. 638. This left counsel for the nominal trustée free to act for 
the interest of Mr. Venner, the only other cesiui que trust, (at whose in- 
stance he was employed,) and limited his professional responsibility and 
relation to the protection of that interest, which should bear its own 
burdens. There are no facts in this case which distinguish it from any 
other ordinary foreclosure suit, where the bill is taken as confessed, or 
which commend the allowances prayed to favorable considération. It 
résulta that the exceptions of Sheffield to the further allowance made to 
the trustée and for counsel fées should be sustained, and the amount of 
the rejected allowances, $4,600, should be added to the fund applicable 
to the payment of the mortgage debt, and apportioned between the bond- 
holders in proportion to their interests. This apportionment will so 
largely increase the dividends of the bondholders as to enable them to 
exercise from their own means that libéralité' towards their respective 
counsel which they hâve urged upon the court. The facts as fully re- 
pel the claim of Sheffield for an allowance for counsel fées. The report 
in ail other particulars will be confirmed, and an order will be entered 
in accordance with this opinion, and directing distribution to be made 
by the master accordingly. 



Weidenfeld V. Allegheny & K. R. Co. et al. 

(Circuit Court, W. D. Pennsylvania. July 9, 1891.) 

Corporations— Suit bt Stockholdbr against Dikbctohs— Injcnctioît. 

In an action by a stockholder against a railroad corporation and its direotors the 
bill alleged a violation of agreements between the corporation and others, the use 
of its crédit for unauthorized purposes, the wasting and diversion of its assets from 
their proper purpose, and the aiding In the construction of a compétitive Une. It 
wàS averred that protests were made against such action, but it was not alleged 
that they were made by or on behalf of complainant or any other stockholder. 
Eeld that, the action being founded upon rights which the corporation mightprop- 
erly assert, a preliminary injunctlon would not be granted, since it did not appear 
what particular efforts had been made by complainant to secure action by the di- 
rectors in respect to the matters complained of, nor the causes for his failure to 
obtain relief from them. 

SamB— GONFLICT OF FaCTS— LlTIGATION IN AïTOTHBB COUBT. 

A preliminary injunction will not be granted in suoh action where the oonfliot of 
facts in the bill, answer, and alHdavits raises a doubtful question as to whether the 
défendant corporation had assumed or ratified an agreement between its predeces- 
Bor and a third party in relation to the construction of its Unes and eQ.uipmeut, and 
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■where it appears that the défendant corporation had brought suit in a state court 
agaiast such thlrd party, in which questions arising under the agreement migtit 
properly be determined. 

In Equity. On motion for injunetion. 

C. Walier Artz, for the motion. 

George L. Roberts and AI. F. Elliott, opposed. 

Reed, J. The bill avers that plaintifï' is a stockholder in the défend- 
ant Company. That certain agreements were made, between Messrs. 
Bullis and Barse of the one part and Messrs. Newcombe & Co. of the 
other part, relating to an extension of the lines of certain railroad com- 
panies, one organized under the laws of New York, and two organized 
under the laws of Pennsylvania, the stock in which companies was owned 
by Bullis and Barse, and providing for the consolidation of said companies 
into one company, (the défendant company,) and for the issue of bonds 
to be secured by a mortgage upon the property of the new company, and 
also upon certain lands owned by Bullis and Barse, to be placed under 
said mortgage as additional security. It also avers that a contract was 
made between the New York company and the Interior Construction & 
Improvement Company for the construction of said extensions of its own 
and the lines of the Pennsylvania companies, the issue of bonds to the 
amount of $500,000, the exécution of the mortgage to secure the same, 
and the payment of the construction company. This agreement also 
provided for certain equipraent to be furnished by the latter company. 
The bill also avers the exécution of an agreement between Bullis and 
Barse and the construction company, whereby the former assumed the 
obligations of the latter under its agreement with the railroad com- 
pany, so that the construction company was really a nominal party as 
between the several individuals named, although apparently the real 
party in the agreement with the railroad company. The several rail- 
road companies were subsequentîy Consolidated into the défendant com- 
pany. Three hundred thousand dollars of the bonds havebeen sold and 
$200,000 yet remain in the hands of the trustée. The bill avers failure 
of Barse and Bullis to carry out their agreements either with Newcombe 
& Co. or the construction company, and that the construction company 
was compelled to interfère and take charge of the work under its agree- 
ment with the railroad company; that only a portion of the lands agreed 
to be put under the lien of the mortgage hâve been so placed, and of 
such portiori a considérable number of acres is in dispute as to title, and 
the lànds are incumbered by liens; that the remaining $200,000 of bonds 
cannot be issued until the balance of the said lands are placed under the 
lien of the mblrtgage, which the construction company bas demanded, 
but which has not been done, and therefore the construction company 
cannot complète its contract; that the railroad company will be liable in 
damages for defaults growing out of failure to complète the extensions 
and carry out its agreements; that both Barse and Bullis are directors 
and officers of the company, and hâve used their positions to their own 
advantage and the injury of the company by constructing lines to timber 
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knds in which they were interested, in violation of the several agree- 
ments, and with no adéquate compensation or advantage to the railroad 
Company; that the directors of said company (défendants in the bill) are 
construeting at the expense of the railroad company iines of railroad 
provided for in the agreements, thus injuring its crédit, diverting its as- 
sets, and rendering it liable to suit for breach of contractby the construc- 
tion company; that the directors of the défendant company hâve used 
its crédit for the benefit of a rival Une of which Mr. BuUis is président, 
which is being constructed into the territory of the défendant company, 
to the détriment of the latter's stockholders, and in violation of the sev- 
eral agreements; that property belonging to the défendant company was 
fraudulently diverted and used by Barse and Bullis in the construction 
of the unauthorized lines aforesaid; that the individual défendants own 
a controlling interest in the stock of the défendant company, and hâve 
controlled it during its entire existence. A motion was made for a pre- 
liminary injunction by the complainant, but on the day fixed for hear- 
ing it appeared that only the railroad companj^ and George L. Roberts, 
one of its directors, had been served with subpœna and notice of the ap- 
plication, and the argument proceeded between the complainant and 
thèse two défendants. An answer was filed by the two défendants, which 
was read, together with a large number of afïidavits on behalf of both 
parties. 

The complainant's allégations as to the acts against which relief is 
prayed by injunction may be divided into four classes; (1) Violation 
of the several agreements for construction of défendant company's Une; 
(2) loaning or permitting the crédit of the défendant company to be used 
for the benefit of Bullis and Barse and other purposes not authorized by 
its charter; (3; wasting or permitting the waste of the assets of the rail- 
road company, and permitting the diversion of the same from its proper 
purpose and object under its charter or the said agreements; (4) construet- 
ing or aiding in the construction of the Kinzua Valley Railroad, or 
other lines of railroad compétitive with the défendant company. 

Défendants' counsel contended, upon argument of the motion, that 
complainant was not entitled to relief, because bis bill lacked the aver- 
ments required by the ninety-fourth equity rule and the rulings of the 
suprême court in such cases as the présent. The bill allèges that the 
complainant now is, and was at the time of the grievances complained 
of, a stockholder in défendant company; that the individual del'endants, 
including Bullis and Barse, own a controlling interest in the stock of the 
défendant company, and bave been in possession and control of the de- 
fendant during its entire existence; and, notwithstanding protests duly 
made to them and the défendant company, they and it bave continued 
to do and commit the unlawful acts and things complained of in the bill. 
It does not sày that the protests were made by or on behalf of the com- 
plainant, or any other stockholder. The answer specifically dénies that 
any protest was made by or for the complainant to the company, and 
dénies that he ever requested the défendants answering to act on the 
matters set forth in his bill, or to secure any proceedings on the part of 
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the défendant company, or brought the same to the attention of the di- 
rectors or stockholders for action. Complainant's counsel hâve argued 
that the rule does not apply; that this suit is net one in which the cor- 
poration is in any sensé a complainant, or in which th ère exists a cause 
of action belonging to or enforceable by the corporation; and that com- 
plainant is not suing a third person on behalf of his company, nor is hia 
complaint founded on rights which may properly be asserted by the cor- 
poration. While the question is not free from doubt, still, in my judg- 
ment, the allégations of the bill make a case within the spirit of the 
ninety-fourth rule. So far as the complainant's case is based upon the 
agreement between the construction company and the railroad company, 
the interprétation of the agreement and the construction by which the 
rights and obligations of the défendant company are to be determined 
under that agreement are directly involved in this bill. In this sensé 
the bill is founded upon rights which may properly be asserted by the 
corporation, and within the rule, although the construction company 
is not made a party. So far as the bill is founded upon alleged miscon- 
duct of the officers and directors of the railroad company, it is within 
the rule; and the whole case is within the rulings in the cases of Hawea 
V. Oaldand, 104 U. S. 450; DetroU v. Dean, 106 U. S. 537, 1 Sup. Ct. 
Rep. 660; and Dimpfell v. BaïLroad Co., 110 U. S. 209, 3 Sup. Ct. Rep. 
573. For this reason the preliminary injunction ought not to be issued. 
But, apart from this question, an examination of the whole case shows 
that the motion of the complainant ought not to be granted for other rea- 
sons. The défendant corporation and Mr. Roberts, one of its directors, 
are the only défendants before the court at this hearing, and the com- 
plainant's case can only be considered so far as it relates to them. There 
is not that clear and satisfactory proof of complainant's rights, the con- 
tract obligations of the défendant corporation, the présent state of affaira 
between itself and the construction company, the wrongs and misconduct 
alleged by the bill to exist ,or the injury which will resuit, to justify a 
preliminary injunction. Ail the essential allégations of the bill are in 
doubt. The agreements between Newcombe & Co. and Bullis and Barse, 
and that between the construction company and Bullis and Barse, should 
not be considered in this connection, being between parties, some of whom 
are not parties to the bill, and none of whom are before the court; and 
they are not material to the case as against the défendant corporation, 
because it is not a party to either agreement and cannot be affected 
thereby, even though Bullis and Barse did, as alleged in the bill, own 
ail the stock in the company at the time the agreements were executed. 
Tayl. Corp. § 187. The only agreement to be considered is the one 
between the New York company and the construction company. That 
agreement provided, inter alia, for the construction of the railroads of the 
Pennsylvania corporations and the consolidation of ail the railroads, and 
the issue of stock and bonds of the Consolidated company. The power 
of the New York company to make such an agreement is denied by the 
défendants' answer, and the binding efïect of such an agreement, if orig- 
inally valid, upou the Consolidated company is denied by the défendants; 
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citing the case of PuUman''s Palace Car (h. v. Mmmiri Pcx. R. Cb., 115 U. 
S. 587, 6 Sup. et. Rep. 194. The conflict of facts in the bill, answer, 
and affidavits raises a doubtful question as to whether there bas been 
such an assumption or ratification of the agreement of the New York 
Company by the défendant company as to render it binding upon the 
latter, and the question is raised by the défendants as to whether the 
agreement couid be assumed or ratified by the défendant company, if an 
uUra vires act of the New York company; citing Central Transp. Co. v, 
PuUman's Palace Car Co., 139 U. S. 24, 11 Sup. Ct. Rep. 478. 

The good faith of the complainant in filing bis bill is questioned by 
the défendants, they alleging upon argument and by afïidavit that he is 
a member of the fïrm of Newcombe & Co., and the fact appearing at the 
hearing that he is an officer and director of the construction company. 
The allégations of the complainant as to the misconduct of the directors 
and officers of the défendant company are denied in the answer and by alfi- 
davits, and are left in doubt, and the performance by the construction 
company of its part of the agreement is in dispute. The allégation in 
the amendment to the bill of failure of title to a portion of the lands 
mortgaged by Bullis to secure the bondholders, as well as the question 
of incumbrances upon thèse lands, are, in my judgment, not material 
in this case. They may interest the bondholders, but I cannot see how 
a stockholder in the défendant corporation can be affected thereby. It 
also appears that suit bas been brought in the courts of New York by 
the défendant company agaiiist the construction company. The ques- 
tions arising under the agreement can properly be tiried there, and, while 
the pendency of that suit would not prevent litigation in this court, it is 
to be considered in relation to this motion. Upon ail the facts and cir- 
cumstances as developed at the hearing upon the motion this is not a case 
for a preliminary injunction. 



Chicago, R. I; & P, Ry. Co. v. Union Pac. Ry. Co. et al. 
Chicago, M. & St, P. Ry. Co. v, Same. r, 
(Circuit Court, D. Nebrasha. July 37, 1891.) 

t. Railroad CoMPANiES — Lease — Execution or Contract. 

A contract giving one railroad trackage rights over part of the line of another com- 
pany was signed and attested by the prope» ofacers of the latter company. it was. 
' approved by the executive committee, which, under authority of the board of di- 
rectors, exercised the powers of the board when it was not in session. Authority 
to make such a délégation of power had been given to the board by the by-laws, 
and power to make such by-laws was given to the stockholders by the act of incorpo- 
ration. At a regular meeting of the stockholders the contract was approved by ail 
the stockholders présent, being two-thirds of the entire number. Held, that the 
contract was sufflciently exeouted to bind the corporation, though ithad never been 
formally ratifled by the board of directors, and though the notice of the stockhold- 
ers' meeting made no mention of the contract. 
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2. SAME— COBPOBATE POWEBS. 

A contract whereby a railroad company lets another Company into joint posses- 
sion of part of Its liuê for 999 years, at an agreed rental, is not, as between tiie par- 
ties, ultra vires, where such joint possession does not interfère with the présent 
use of such line by the company that owns it, 

3. Same — Speoifio Performascb. 

Spécifie performance of such a contract may be enforoed by a court of equitv. 
FoUowing Joy v. St. Louis, 138 U. S. 1, 11 Sup- Ct. Rep. 243. 

4. Samb. 

Where such contract was fairly enterëd into, and provides for a rental which is 
nine-tenths of that which the lessor company had previously determined to ask, 
and the lessee, in reliance on the contract, has abandoned its plans for the construc- 
tion of an independent line, and has spent more than $1,000,000 in building a road 
to conneot with the leased line, a decree for spécifie performance should not be re- 
Eused on the ground that the rental is inadéquate, and that the eftect of the contract 
may be to permit disastrous compétition between the two roads. 

5. Same— CoNsiDBHATioN. 

Where one railroad company owns substantially ail the stock of another railroad 
company, a lease of the latter's line for rent to be paid to the former company Is 
not void l'or want of considération, since it amounts merely to an agreement to pay 
the rent direotly to the stookholders. 

In Equity. , • ■ 

T. H. Withrow, J, M, Woohvorth, A. J. Poppldon, and /. W. Cary, for 
plaintiffs. 

John F. Dillon, A. L. WilliainSf and John M. Thurston, for défendants. 

Beeweb, Justice. On the Ist day of May, 1890, that which on its 
face purports to be a contract between five railroad companies, — to-wit, 
the Union Pacific Railwây Company, Omaha & Republican Valley Rail- 
way Company, Salina & Southwestern Eailway Company, Chicago, 
Rock Island & Pacific Railway Company, and Chicago, Kansas & Ne- 
braska Rail way Company, — was signed and acknowledged by the respect- 
ive présidents of those companies, attested by their secretaries, and re- 
ceived the impress of their corporate seals. While five companies joined 
thus in the exécution of this instrument, there were really but two par- 
ties to the contract, — the Chicago, Rock Island & Pacific Railway Com- 
pany and the Chicago, Kansas & Nebraska Railway Company, repre- 
senting one interest and forming one party; the three other companies 
representing the other interest, and constituting the other party. For 
convenience, the first named will be hereafter called the Rock Island 
party, and the latter, the Pacific. The exact nature of the relations be- 
tween the members of thèse two parties, as respects themselves, need not 
be stated. It is enough to say that there was on each side a unity of 
interest and a unity of control. Each party controlled an extensive 
railway System. The Rock Island embraced three main lines, each 
running from Chicago, — one to Council Bluffs, one to Kansas City, and 
the third to Denver; the Pacific,: — one from Council Bluffs to Ogden, one 
from Council Bluffs to DenVer, and another from Kansas City to Den- 
ver. The Denver line of the Rock, Island passed through St. Joseph 
and Béatrice. By filling a gap between Council Bluffs and Béatrice, 
the Rock Island would secure a shorter and better Denver line. The 
purpose and scope of the contract was the filling of this gap; and it pro- 
vided therefor by the Pacific giving to the Rock Island the use of its. 
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track from Council Bluffs to South Omaha, this track crossing the Mis- 
souri river on the Pacific's bridge; the building by the Rock Island of a 
road from South Omaha to Lincoln; and the giving by the Pacific of the 
use of its track from Lincoln to Béatrice. The Rock Island proceeded to 
construct a road from South Omaha to Lincoln, and about the Ist of Janu- 
ary of this year sought to use the Pacific's tracks between Council Bluffs 
and South Omaha, and Lincoln and Béatrice, which usewas denied by the 
Pacific. Thereupon this bill was filed in the district court of Douglas 
county, Neb., to compel spécifie performance of the contract. A pre- 
liminary injunction was granted by the district court, though no posses- 
sion was ever in fact taken or use made of thèse lines by tlie Rock Isl- 
and. Immediately thereafter the Pacific removed the case to this court. 
In due course of time, the pleadings were completed, the proofs taken, 
and the case is now before us for final détermination. 

Four questions hâve been presented, and argued with distinguished 
ability. They are — First, was the instrument, as thus signed and at- 
tested, so authorized and executed as to become and be a contract of the 
corporations? Second, if it was so authorized and executed, was it uUi-a 
vires? Third, if not tdtra vires, is it a contract of which a court of equity 
may compel spécifie performance? And, fourth, U it inay, ought spécifie 
peribrmance to be decreed? 

With regard to the first question, that the contract was signed by the 
proper executive otïicers, and that the formalities of exécution were suf- 
ficient, is not disputed; and, if it was oneof those minorcon tracts which 
fall within the scope of the ordinary powers of chief executive ofïicers, 
no question could arise as to its being a contract of the corporations. 
But it is notsuch a contract. It is one of vast moment, running for 999 
years, and afiecting largely the financial interests, business, and policy 
of the corporations. It so changés the sweep of the future that no mère 
executive ofïicer, of his own volition and by virtue of the ordinary pow- 
ers of his office, could commit the corporation thereto. But authority 
beyond that of the executive ofïicers is not wanting. After the contract 
had been drafted, and on the 22d day of April, 1890, it was submitted to 
the executive committee of the Union Pacific Railway Company, — and of 
that company's relation to the contract I first speak, — and unanimously 
approved by ail the members of that committee then présent. The com- 
mittee consists of seven, and six of the seven were présent. Thereafter, 
and on the 30th day of the same month, the regular annual meeting of 
the stockholders was held, at which over two-thirds of the capital stock 
of the Company was xepresented, to-wit, 437,376 shares; and at such 
meeting this resolution was unanimously adoijfed: 

"Resolved, that the agreement between the Union Pacific Railway Com- 
pany, the Omaha & Républicain Valley Railway Company, the Salina & 
Southwestern Railway Company, the Chicago, Rock Island & Paci tic Railway 
Company, and the Chicago, Kansas& Nebj;aska Railway Company, datedMay 
1, 1890, (a copy of which is herewith submitted,) grànting to the two last- 
named companies trackàgé; rights ovet this company's fines from Council 
Bluffs to Oinaha, including tlJeOmaha bridge, and thelines of this company's 
Omaha & Republican Valley ■branch, from Lincoln to Béatrice, Neb., and pro- 
V.47F.no.l— 2 
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viding, further, for the use by this company of the Chicago, Katisas & Xe- 
braska Railway Corapany'a Unes between McPherson and South Hutehinson, 
Kan., and the Une from South Omaha to Lincoln, Neb., on the terms theiein 
provided for, be, and is hereby, approved, and the action of the executive 
committee in authorizing the exécution thereof is liereby ratifled, approved, 
and confirmed." 

— And at thesame meeting this resolution was adopted: 

"Voted unanimously that the stockholders hereby approveand conflrm and 
ratify ail the actions of their board of directors and the executive committee 
during the past year." 

While the contraet was never formally presented to the board of di- 
rectors, and iby such board authorized or approved, yet, immediately 
after the annual élection of directors, in 1889, the board met, and, after 
appointing the executive committee, it "voted that, while the board of 
directors is not in sessiojj, the full power thereof, under the charter and 
by^laws of the company, be, and hereby is, conferred upon the executive 
conimjttee; " and this résolution was but a répétition of those passed by 
the boards of directors in the 10 preceding years. This délégation of 
power was by virtueof article 4 of the by-laws of the company, which 
reads: 

' "The board of directors shall hâve thè whole charge and management of 
the propértjy and eflects of the company, and they may delegate power to the 
executive Committee to do any and ail acts which the board is authorized to 
do, exceptsuch acts as by law, or thèse by-laws, must be dons by the bUard 

itself."- „ ; 

In the original charter qf the Union Pacific Railway Company, (12 St. 
489, § i,) the power to make by-laws was granted by this Sentence: 

"Said company, at any regular meeting of the stockholders called for that 
purpose, shall hâve power to make by-laws, rules, and régulations as they 
shall deem ueedf ul and proper, touching the disposition of the stock, prop- 
érliy, estate. and effects of the company, not inconsistent herewith, the trans- 
fer of shàres, the term qf office, duties, and conduct of their ofHcers and serv- 
ants, and ail matters whatsoever which may appertain to the concern of said 
Company." 

It is clear from thèse quotations irom the records of the company that, 
so far as the executive committee and the stockholders could by their 
approval bind the corporation to this contraet, they did so. As against 
this, it is .contendèd thàt, as the board of directors did not formally act 
upon, either to authorize or approve the contraet, the corporation never 
became bound, because power in respect to such matters is lodged solely 
in the board of directors; and, secondly, that if this be not true, and thè 
stockholders are vested with power in respect thereto, the vote of the stock- 
holders at the anhuaL meeting wàs not sufficient, bçcause in the call for 
such meeting no mention was made of this proposed contraet; and the 
minority of the stockholders, who were not présent, were thus given no 
opportunity to consider it, and never joined in the approval. Neitheï 



CHICAGO, E. I. & P. EY. CO. V. UNION PAC. EY. CO. 19 

of thèse propositions can be sustained. By the original Union Pacific 
aet, there was created "a body corporate and politic, indeedandinlaw;" 
which corporation was "authorized and empowered to lay out, locate, 
construot, furnish, maintain, and enjoy a continuons railroad and tele- 
graph," etc.; and was also "vested witli ail the powers, privilèges, and 
immunities necessary to carry into efifect the purposes of this act, as 
herein set forth." By this act, therefore, was created a corporation, 
with ail the powers incident to corporate existence. One of those in- 
cidents is that the ownership of the corporate property is vested in the 
stockholders, and with tbem rests also the absolute and ultimate power. 
In the Dartmouth Collège Case, 4 Wheat. 618, Judge Stoey, speaking 
of an aggregate corporation, says, (page 667:) "Among other things, it 
possesses the capacity of perpétuai succession, and of aeting by the col- 
lected vote or will of its component members." It is true that the act 
provides that there shall be certain directors appointed by the govern- 
ment. This provision was inserted doubtless because of the fact that the 
government, as second mortgagee and a bountiful donor to the company, 
was largely interested. It is also true that subséquent législation (13 St. 
361, § 13) provides that at least one government director shall be a 
member of each standing committee. But there is nothing in the origi- 
nal act, or any subséquent législation, giving to them either veto orcon- 
trolling power; and from some of the reports which bave been made in 
times past, by thèse government directors to the government, as well as 
from some of the developments in this case, it would seeni as though they 
were too often regarded as merely convenient and useful ornaments. 
While doubtless congress could hâve vested either in the board of directors 
as such, or in thèse government directors, absolute and exclusive contre! 
in matters like this, yet it did not. Not only did it, as appears from 
the provisions heretofore quoted, giye to the stockholders control over 
"ail matters whatsoever which may appertain to the concern of said 
company," but also its express grant of powers to the directors is by the 
same section limited to the élection and appointment of officers and 
agents, the location and construction of the road, and the matter of sub- 
scriptions. AU other powers which the directors hâve are those which 
spring from the nature of their officers, or from spécial grants from the 
stockholders. In this, as jn any other stock corporation, with the stock- 
holders rests not only the ownership of the property, but the ultimate 
and absolute power and control. Much is said in the books about the 
ordinary and extraordinary powers of a corporation, — the one vested in 
the directors, the other in the stockholders or members. In 1 Beach, 
Priv. Corp. § 73, the rule as to the latter is thus stated: 

"To the members is reserved also the right of applying to the législature 
for amendments of their charter, and the power to accept or reject proposed 
amendments thereof, to alter the articles of association, to authorize an in- 
crease or réduction of the capital stock, to sell or lease tho corporate property, 
or modify the ternis of an existing lease. to consolidate or merge the company 
with other corporations; and, in gênerai, ail extraordinary or unusual powers 
not conferred upon the directors, expressly or by necessary implication, are 
reserved to the members." 
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If this statement of law be correct, then this contract îs one beyond 
the power of directors to make, and eould be authorized only by the 
stockholders; for the making of such a contract is not among the mat- 
ters expressly or hj necessary implication granted by the charter to the 
directors. But I rest little on this distinction; for any act, although 
within the povvers of a board of directors, when done by an executive 
officer, with the direction or approval of the stockholders, is binding on 
the corporation, although the directors hâve never directed or approved 
of it, unless by the terms of the charter exclusive power therefor is vested 
in the directors. Neither is there force in the other objection, — that 
the notice of this annual meeting did not specify thèse contracts. The 
charter, in the same section heretofore quoted frora, provides for annual 
meetings of the stockholders, for the transaction of business, " to be holden 
at such time and place, and upon such notice, as may be prescribed in 
the by-laws." Notice of time an<3 place was given as prescribed by the 
by-laws, and the meeting was duly hekl. There is no by-law requiring 
spécial mention of the subjects to be considered at such meeting. Every 
stockholder, therefore, takes notice of the fact that ail business which 
may be transacted by the stockholders is open for considération and ac- 
tion at such meeting; and their powers at such a meeting are as vast and 
complète as the competencies of the corporation. Indeed, at the time 
the notice was given of this annual meeting, this contract was not pre- 
pared, and could not hâve been specifiied therein; and the fact that other 
matters were specified in the notice in no manner limited the powers ot 
the stockholders at such meeting. State v. Bonnell, 35 Ohio St. 10; 
Warner v. Mawer, 11 Vt. 385; 1 Beach, Priv. Corp. § 279; Sampson v. 
Steam-MUl Corp., 36 Me. 78; 1 Mor. Priv. Corp. § 482; Cook, Stocks, 
§595. 

Summing up this question: The instrument was signed and attested 
by the proper officers. It was approved by the executive committee, 
which executive committee was granted ad intérim by the board of di- 
rectors ail the powers of that board. Authority to make such a déléga- 
tion of power was given to the board by the by-laws. Power to make 
such by-laws was bestowed by the act of incorporation upon the stock- 
holders. At the regular meeting the contract was approved by ail the 
stockholders présent, being two-thirds of the entire number. Under 
thèse circUrastances, if the contract was one which thé corporation could 
make, it was fully authorized and duly executed, and tiinding. 

So I pass to the second question: Is the contract one which the 
corporation could make, or is it ultra vires? The doctrine of ultra vires 
has been thoroughly sifted within the last 30 years, — its extent and limita- 
tions clearly dèfined. Thomas v.- Railroad Co., 101 U. ,S. 71; Bran-ch 
v. Jesup, 106 U. S. 468, 1 Sup. Ct. Rep. 495; 'Pennsylvania R. Co. v. 
St. Louis, A. & T. IL R. Co., 118 U. S. 290, 6 Sup. Ct. Rep. 1094.; 
Oregon Ry.^&' îfav, Co. v.'Oregonian Ry. Go., 130 U. S. 1, 9 Sup. Ct., 
Rep. AOQ; Central Transp. Co^ v. FuUman's. Palace Car Co., 139 U. S. 24, 
11 Sup^ et. Rep. 478. Two propositions are settled. One is that a 
contract by which a corporation disables itself from performing the func- 
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tiens and duties undertaken and imposed by its charter is, nnless the 
State which. created it consents, vitra vires. A charter not only grants 
rights, — it also imposes duties. An acceptance of those rights is an as- 
sumption of those duties. As it is a contract which binds the state not 
to interfère with those rights, so, likewise, it is one which binds the cor- 
poration not to abandon the discharge of those duties. It is not like a 
deed or patent, which vests in the grantee or patentée, not only title, 
but full power of aliénation; but it is more,— it is a contract whose ob- 
ligations neither party, statc or corporation, can, without the consent of 
the other, abandon. The other is that the powers of a corporation are 
such, and such only, as its charter confers; and an act beyond the meas- 
ure of those powers, as either expressly stated or fairly implicd, is ultra 
vires. A corporation bas no natural or inhérent rights or capacities. 
Created bj- the state, it bas such powers as the state has seen fit to give 
it, — "only this, and nothing more." And so, when it assumes to do 
that which it has not been empowered by the state to do, its assumption 
of power is vain; the act is a nuUity; the contract is ultra vires. Thèse 
two propositions embrace the whole doctrine of ultra vires. They are its 
alpha and oméga. To détermine the applicability of thèse propositions 
to the contract, we must notice its features a little more in détail. It is 
too long to quote in full, but the first section of the first article is its 
kernel. It is as follows: 

"The Pacifie Company hereby leta the Rock Island Company into tlie f-I], 
equal, and joint possession and use of its main and passing tracks, now lo- 
cated and establisbed, or which inay be liereafter located and established, be- 
tween the terminus of such tracks in the city of Coiincil Bluffs, in the state 
of lowa, and a line drawn at a rlglit angle across said traclcs within one and 
one-lialf (If) miles soutlierly from the présent passenger station of South 
Omaha, in tlie siate of Nebraslîa, including the bridge on which said tracks 
extend across tlie Missouri river, between said eities of Council Bluffs and 
Omaha; connections with Union Depot tracks in Omaha, the side or spur 
track leading from the main tracks tothe lower gradeof the Pacific Company's 
sidings and spur tracks in Omaha, and such extensions ttiereof as may be 
hereafter made; side tracks in Omaha on which to receive from and deliver 
to the Rock Island Company freight that may be handled through tlie ware- 
houses, or switched by the Pacifie Company; the connections with the Union 
Stock- Yards tracks in South Omaha, and conveniently located grounds in 
South Omalia, on which the Rock Island Company may coustnict, maintalii, 
and exclusively use a track or tracks, aggregating tlireethousand (3,000) feet in 
length, forthestorage of cars and other purposes, — for tlie term of nine hun- 
dred and ninety-nine (999) years, com mencing on the first day of May in the car- 
rent year; for which possession and use the Rock Island Company covenants, 
promises, and agrées to pay to the order of the said Pacific Company, monthly, 
during the continuance of said term. the sum of three thousand aeven hun- 
dred and flfty (3,750) dollars, witti the proportion of the costs and exjjenses 
aetually incurred during the month for wîiich such paymentis made, in main- 
taining, repairing, and supplying with water that portion of such main 
tracks jointly used and situated east of tfie east end of said bridge, and in the 
City of Council Bluffs, and in paying taxes and assessments legally laid and 
levied thereon, which proportion shall be to the aggregate of the amount so^ 
paid as the proportion of the number of wheels per mile operated during the 
same month by the Rock Island Company over said tracks, or any part 
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thereof, shall be to the whole number of wheels operated per mile over the 
same tracks during the same peiiod; which sutn the Pacifie Company agreea 
to receive as fiill compensation for such possession and use." 

It is sàid by the défendant thatthis isa lease; the ]anguage of démise 
is used; and^a lease was denonnced in 101 U. S., 118 U. S., and 6 Sup. 
et. Rep., 130 U. S., and 9 Sup. Ct. Rep., 139 U. S., and 11 Sup. Ct. 
Rep., supra, as ultra vires; to which it is replied that in the resolution 
quoted above, passed by the stockholders, approving this agreement, it 
was called "one granting trackage rights." But neither the form of ex- 
pression on the one hand, nor the name on the other, is conclusive. 
We must see what rights and privilèges were in fact granted, what bur- 
dens and obligations assumed, in order to détermine whether that which 
was attempted to be done was beyond the competency of the corporation. 
The contention of the défendant is substantially threefold: First, that 
the contract, if put in force, will at once disable the Pacific from per- 
forming the du-ties imposed upon it by its charter; second, that if it will 
not at once bave that effect, it will before the termination of the 999 
years of its terni; and, third, that the charter, neither in ternis nor by 
implication, gives power to make such a contract. 

The question as to whether a contract is ultra vires or not may arise 
in a controversy between the state and a corporation, or between the 
corporation and the party with whom it has assumed to contract; and 
it may well be that différent rules of construction apply to the two 
cases: AU grants, even grants of corporate franchises, are construed 
strongly in favor of the government, and against the grantee. So when 
the state chaEeriges the action of one of its corporate créations, it may 
insist on clear warrant for such action. It may say: "Point to the 
letter of your authority. I abide by my contract, and protect you in 
the rights and franchises I hâve given. Abide by your contract, and 
assume to do no act in disregard of the duties I hâve imposed, or be- 
yond the authority I hâve conferred." The rule of strict construc- 
tion exists in such a case. But a niilder rule applies when a corpo- 
ïation seeks to repudiate a contract into which it has fornially en- 
tered. It is not seemly for a corporation, any more than for an indi- 
vidual, to make a contract and then break it; to abide by it so long as 
it is advantageous, and repudiate it when it becomes onerous. The 
courts may well say to such corporation: "As you hâve called it a con- 
tract, we will do the same. As you bave enjoyed the benefits when it 
was bénéficiai, you must bear the burden when it becomes onerous, un- 
less it clearly appears that that which you bave assumed to do is beyond 
your powers." In Railway Co. v. McCarthy, 96 U. S. 267, the suprême 
court said: 

"When a contract is not on its face necessarily beyond tbe scope of the 
power of the corporation by which it was made, it will, in the absence of 
proof to the contrary, be presumed to be valld. Corporations are presumed 
to contract within thelr powers. The doctrine of ultra vires, when invoked 
for or against a corporation, should not be allowed to prevail where it would 
defeat the ends of justice or work a légal wrong." 
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In other words, courts should be clearly satîsfîed that a contract ia 
vitra mres before, at the instance of a corporation, they release it from tho 
obligations which it bas voluntarily|assum€d. With this rule of construc- 
tion in mind,Ipass to the considération oftbe three contentions of the de- 
fendants. It clearly will not opéra te at présent to disable the Pacific from 
discharging its duties. "While the Rock Island is let into possession and 
use, the Pacific is not put out of possession and use. There is no surren- 
der of the exclusive use of any portion of the Pacific's line. It remains in 
the undisturbed possession of every mile of its track; can operate ail its 
trains, and discharge ail the duties which it owes to the government or 
the public. A différent question would arise if it had attempted by this 
instrument to dispose of the full possession of the same length of its 
track. Its obligation to the government is not to hold ail its tracks or 
property beyond the use or touch of any other corporation. It goes no 
further than to retain such possession and use as will enable it to run 
ail its trains, and carry ail its passengers and freight. No monopoly of 
isolation from other currents of business is essential to this. It may do 
ail the business which is offered, and still bave a surplus use of its 
tracks. Can it be that its obligation to the government or the public com- 
pels it to let that surplus use lie idie? It israther for, than against, the 
interest of the government which créâtes it; and which is itself interested, 
as second mortgagee and the holder of a large claim against it, that it 
coin ail such surplus use into money. Surely, if this be so, it does not 
come within the scope of the first proposition. I shall not attempt to 
refer to the testimony in détail. Indeed, I think it is conceded that, if 
this contract was put to-day in full opération, the Pacific would hâve am- 
ple accommodations for ail its business. In this respect the case is very 
différent from those cited from the suprême court. In them there was 
a full surrender of possession. As said by Mr. Justice Miller in the 
Thomas Case: 

"Tbe provision for the complète possession, control, and use of the prop- 
erty of the Company and its franchises by the lessees is perfect. Nothing is 
left in the lessor but the right to receive rent. No power of control in the 
management of the road and in tlie exercise of tbe franchises of the company 
jsreserved." 

I conclude, therefore, that this contract is not objectionable, as now 
disabling the Pacific from discharging the duties imposed by its charter. 
But the term of this contract is 999 years; and it is strongly insisted 
that long before that time has been reached the growing business of the 
Pacific will demand the entire possession and use of ail Its tracks and 
facilities, and that the length of the term makes that void which raight 
hâve been valid if for a few years. To this, in my judgment, there are 
two satisfactory replies. No man can foresee the future. While we bave 
a right to believe that the country will grow in population and business, 
and bave a right to expect that the business of this particular corpora- 
tion will increase, yet we also know that, with increased volume of busi- 
ness, as a rule come increased facilities and means for transacting that 
business. It is not to be expected that the business of any railroad will 
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increase in the next 20 j'ears in the same ratio as tlie last. Xevv roads 
are eonstantiy being built, other cbannels of transportation will arise, 
and business so increasing will be divided among more. Who, indeed, 
can say that the railroad itself will be the comraon means of transporta- 
tion 20 years hence? May not electric lines, on differently constructed 
tracks, supersede the railroads, as the railroad bas superseded the canal? 
Into that field of spéculation who may safely enter, and what decrees 
niay be founded thereon? 

But again, the powers of a court of equity do not end with a day. If 
tlie changed condition of affairs 20 years hence shall make the full use 
of its tracks and other facilities necessary to the Pacific, for the transac- 
tion of its business and the discharge of its duties to the government and 
the public, the powers of a court of equity are equal to the emergency, 
and can relieve it froni the obligations ofthis contract; for the obligation 
of a corporation to not disable itself from the discharge of its duties is a 
continuing one, and ail contracts which it makes endure only so long as 
their continuance does not croate such a disability. Thismatterhas em- 
barrassed me a good deal, but I hâve come to the conclusion that sufïi- 
cient to the day is the evil thereof, and strong enough and adéquate for 
to-morrow are ihe powers of a court of equity. It is at least clear that 
the government is not concluded by auy decree bétween thèse parties; 
and whenever its rights are disturbed it may interfère and compel, as 
against everybody, the full discharge of its duties by the Pacific. Neither 
can it be said that this contract is clearly beyond the powers granted to 
the Pacific. It is obvious to ail that the exigencies of public interests 
bave enlarged the area of the incidental and implied powers of a corpo- 
ration. Witnessthemany things which railroad companies to-day freely 
and without question engage in, in furtherance of their transportation 
business, -which are strictly not part of such business. Their dépôts are 
often eating-lîouses and hôtels; dining and sleeping cars are on many 
trains; bath-roonis and libraries on some; hospitals are furnished; in- 
Burance to employés is not uncommon; yet who can say that thèse things 
are a part of the laying out, construction, or opération of a railroad, 
' strictly speakihg; yet it would startle the common sensé of the business 
ivorld if the contracts of the railroad compaiaies for the carrying out of 
thèse incidental matters were by the courts deelared ultra vires. In the 
case at bar, as we hâve seen, the contract is not one for the dispossession 
of the Pacific Company from the use of its tracks or other facilities. It 
is not one disabling it from discharging its duties. It is simply one to 
coin into money, for its beneflt, the surplus use of a part of its property. 
Can it be that such a'contractisbej'ond the powers implied by the grant? 
Concède that, under the power to lay out, construct, and operate a rail- 
road, it is not authorized to build tracks for the purposes of sale or lease, 
but when discharging its duties it builds tracks for its own use, and uses 
them , if ail the use it can make is limited , and there be a large amount 
of surplususe, upon what reason can it be adjudged that that surplus 
use must necessarily lie idle? It is a thing of value. It may be, as it 
is done by this contract, coined into money. What right or interest of 
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the governnient or public is prejudiced thereby? If a railroad company 
builds a dépôt which is larger than its présent needs require, may it net 
rent one room, and receive profit therefrom? or must it, because it is not 
authorized to build buildings for rent, let that room remain vacant until 
the increase of its business requires its use? The Pacific Company maj 
not build tracks for the purpose of leasing them, but it must bave at 
least one track for the passage of its own trains. If its trains do not 
fully use that track, as in this case thej' do not, it bas a surplus of use, 
whicb is of value, and v?bich it may make profit out of in any manner 
not inconsistent with its duties to the public and its obligations to the 
government. I think it may be laid down as a gênerai proposition that 
a corporation which, in its discharge of the duties imposed by its char- 
ter, acquires property which it must bave for its own uses, may, if there 
be a surplus use of such property, make a contract for the disposition of 
such surplus use in any manner not inconsistent with the purposes of its 
création. So I conclude that neither of the three objections is well taken, 
and hold that the contract is not vitra vires. 

So far as the Omaha & Republican Valley Railway Company is con- 
cerned, it is objected that the contract is invalid, because it is without 
considération; the contract providing that the Rock Island shall pay to 
the Union Pacific Railway Company the rental for the use of the Omaha 
& Republican Valley Railway Company 's line. There is little force in 
this. The Union Pacific Company owns substantially ail the stock of the 
Omaha & Republican Valley Railway Company, and a contract by a 
Company that the rental for the partial use of its property shall be paid 
directly to the stockbolders, instead of to the company, surely cannot be 
declared beyond the power of the corporation. This is ail that need be 
said in respect to the relation of the Omaha & Republican Valley Rail- 
way Company to this contract. 

Third, is this contract one of which a court of equity may corapel spé- 
cifie performance? Fortunately, a récent décision of the suprême court, 
in the case of Joy v. 8t. Louis, 138 U. S. 1, 11 Sup. Ct. Rep. 243, re- 
lieves from any embarrassment. That case was originally heard before 
me while I was circuit judge; and after a careful examination, and though 
in the face of seemingly adverse précédents, I decreed spécifie perform- 
ance of a contract for the joint use of track. That decree was afiirmed 
by the unanimous opinion of the suprême court. AU the objections 
which are hère made were presented there, and overruled, and the ne- 
cessity of the interposition of a court of equity in cases of this kind 
clearly shown by Mr. Justice Blatchfoed, in the opinion of the court. 
The spirit of that décision is expressed in this quotation: 

"Railroads are common carriers, and owe duties to the public. Therights 
of tlie public in respect to thèse great higtiways of communication should be 
fostered by the courts; and it is one of tiie most useful funetions of acourtof 
equity tliat its methods of procédure are capable of being made such as to ac- 
commodate themselves to the development of the interests of the public, in 
the progressof trade and tratfic, by new methods of inteicourse and transpor- 
tation. " 
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I know, to one who is' only familiar with the narrow limits and the 
strict lines within and along which courts of law proceed, the act of a 
court of equity in taking possession of a contract ruuning for 999 years, 
and decreeing its spécifie performance through ail those years, seems a 
strange exercise of power; but I believe most thoroughly Ihat the pow- 
ers of a court of equity are as vast, and its processes and procédure as 
elastic, as ail the changing einergencies of increasingly complex business 
relations and the protection of rights ean demand. And, in passing, I 
may be permitted to observe that in this respect the distinguished jurist 
who appears for the défendants in this case taught me ray lesson; who, 
on the bench of the circuit court of this circuit, not only took possession 
of and managed great railroad companies by receivers, but built hun- 
dreds of miles of railroad, and created millions of dollars of obligations 
against those roads. I then watched those proceedings with something 
of amazement, but the more I studied the more I admired, till, thus 
having studied atthe feet of Gamaliel, I learned to believe that the pow- 
ers and processes of a court of equity are equal to any and every emer- 
gency. They are potent to protect the humblest individual from the 
oppression of the mightiest corporation; to protect every corporation 
from tlie destroying greed of the public; to stop state or nation from spo- 
liating or destroying private rights; to grasp with strong hand every cor- 
poration, and compel it to perform its contracts of every nature, and do 
justice to every individual. 

May I be permitted another suggestion: The railroad world to-day 
is in unrest. Millions of capital hâve gone into railroad enterprises, 
seeldng profit therefrom. Legislators vie with legislators in efforts to re- 
duce rates. To maintain such rates as will secure just compensation for 
the capital invested, railroad companies enter into associations and form 
traffic contracts. But such contracts seem but ropes of sand, and such 
associations but gilded figure-heads, and not controlling forces. And 
back of ail is a wide and growing demand that the governmenttake pos- 
session of ail the railroads, and itself become the great common carrier. 
Is it not possible that the powers of a court of equity maj' yet be found 
adéquate to the situation? that such courts may yet lay strong hands 
Tipon thèse railroad corporations, and, by compelling performance of 
contracts, secure stability, uniformity, and justice to ail, and thus quiet 
the clamor, and avoid any necessity of governmental possession and man- 
agement? 

But this is outside of the question before us. Returning to the case: 
Counsel cohtend that it is distinguishable from that oî Joy v. St. Louis, 
in that there was a great public interestto be protected, which justifiied, 
as was mentioned in the opinion, the interposition of a court of equity. 
I think no such distinction exists. There is in this case a public inter- 
est as significant and deserving of protection. The testimony discloses 
that before this contract was entered into the Rock Island had determined 
to build a bridge across the Missouri river at Omaha, and fill the gap be- 
tween Council Bluffs and Béatrice by its own line. In conjunction with 
the Chicago, Milwaukee & St. Paul Railway Company, it had obtained 
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from congress a charter for the building of the bridge; and negotiations 
were pending to secure the capital, sorae two or three millions of dollars, 
with which to do the work. At that time the ofl&cers of the Pacific 
sought the officers of the Rock Island and the St. Paul, and prevented the 
building of the new bridge by means of this contract. If this contract 
had not been niade, or it should not now be enforced, two or three mil- 
lions, at least, of additional capital would be put into railroad and bridge 
construction; and such an expenditure of money places an additional 
burden upon the public. Every unnecessary mile of railroad track or 
bridge thatis built adds to the cost of transportation, and surely the pub- 
lic is interested in seeing that that cost be as light as possible. A very 
serions économie and political question is whether this free country has 
not made a mistake in giving too large liberty of railroad construction. 
Take a single illustration: In the state of Colorado, betvveen Pueblo and 
Denver, are three independent lines of road, with separate and distinct 
tracks and rights of way. To say nothing of the waste of lands and the 
injury to farms, the costs of thèse three lines of road, I am assured, is 
much more than double that of a single right of way with two tracks; 
and such single right of way would be adéquate for ail the business that 
the three roads hâve doue, or are likely to do, for many years. The 
public which uses thèse roads bears the burden of this extra costs. 
Would not its interests hâve been promoted if by contract or law ail 
thèse railroads could hâve been compelled to unité in a single line? So, 
hère, if the public can prevent an increase of railroad property by the 
sum of two or three millions of dollars, it saves to itself the burden which 
that additional expense would cast upon it. Further, a new line running 
into Omaha cuts up and destroys unnecessarily a large amount of prop- 
erty. So in this, as in the case of Joy v. St. Louis, there is a public in- 
terest at stake which justifies the intervention of a court of equitj'. This 
is a case in which, and a contract of which, a court of equity may de- 
cree spécifie performance. 

I pass to a considération of the last question: Ought this contract to 
be specifically enforced? Of course, it is familiar law that courts of eq- 
uity do not always decree spécifie performance of even unquestionably 
valid contracts. Insufficiency of considération, want of fairness, or any 
spécial hardship resulting therefrom, is sufficient to prevent a decree of 
spécifie performance, and send the party to his action at law for dam- 
ages. Pom.Spec.Perf. §185;Fry,Spec. Perf.§§181,193,203. Thèse 
défenses are interposed hère: It is insisted that the rental for the use 
of the bridge, and the tracks between Council Bluffs and South Omaha, 
to-wit, $45,000, is grossly inadéquate. Contemporaneous with this, an- 
other contract of similar import was executed with the Chicago, Mil- 
waukee & St, Paul Railway Company, by which it also was to pay a 
like rental; so that the rentals secured by thèse two contracts, for the use 
of the same property, amount to $90,000. A volume of testimony was 
taken to show the value of the Pacific's property for which this rental 
was to be paid. Four or five engineers of ability, and real-estate men 
of expérience, testified fuUy in respect to this matter. Their estimâtes 
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were very divergent, varying from three to seven millions. I shall not 
attempt in this opinion to review this testiniony, or seek to détermine 
which of thèse estimâtes is most reliable. Obviously, the estimate of 
Mr. Smead'i the chief engineer of the Pacific, is too high, in that it in- 
cludes property not covered by the lease. Probably the real value lies 
somewhere between the respective figures, and nearer three than seven 
millions. If the value be seven millions, $90,000 rental is only about li 
per cent. ; and, if this were the rental for the full and exclusive possession, 
it would obviously be too low, but there is only a partial possession and 
a partial use. This rent is so nauch in excess of that which the Pacific 
realizes from its own use of the property. Not only that, by section 7 
of article 3 of the contract, the Pacific reserves to itself the right to let 
.other companies into the like possession and use of this property, without 
sharing with thèse lessees the rentals thus obtained. On the other hand, 
if the value of the property is only $3,000,000, the rental is 3 per cent., 
and that for only this partial use. But, beyond this Omaha property, 
the contract provides for the use by each party of portions of the other's 
tracks; and the benefits which flow to the Pacific, from its acquisition 
of parts of the Rock Island's tracks elsewhere in the System, are worthy 
of notice in determining the sufficiency of the considération. There are 
other benefits-, also, of a pecuniary nature, the amount of which may not 
perhaps be easily estimated, which will inure to the Pacific from the 
pouring of this volume of business of the Rock Island and St. Paul roads 
over its tracks, rather than over an independent and separate line. 

But I place more reliance upon this further inatter: As heretofore stated, 
the contract was sought by the Pacific. The then executive officers of 
that Company, distinguished and compétent railroad gentlemen, of long 
expérience in connection with the property, in their consultations as to 
the price to be demanded, and before any conférence with the officers of 
the Rock Island, and the St. Paul, fixed $50,000 as the sum to be de- 
manded, and $45,000 as that to be accepted. Now, when gentlemen so 
compétent to détermine such a matter, so interested in securing the best 
possible terms for the Pacific, without suggestion from the other side, 
named 150,000 as the rental to be asked, I think it would be strange for 
a court to hold that a rental of $45,000 was grossly inadéquate. This 
is not a case in which the défendant bas been led into a contract, or its 
terms fixed by inexperienced or incompétent men; but it sought the con- 
tract, named its price, and receivednine-tenthsofthe considération which 
it proposed to take. 

It is further objected that the Pacific does a large local business be- 
tween Council Bluffs and South Omaha, from which it makes much 
profit; and that under thiscontract the Rock Island may itself put on 
local trains, and, by reducing the fares, practically eut ofi' this source of 
revenue from the Pacific; whereas, if it built a separate bridge and a 
separate line, the amount of the cost would be so great that it would be 
compelled to keep up rates. My observation bas taught me that the 
cutting of rates generally springs from quarrels between competing roads, 
and is little, if at ail, afieeted by the cost of the property; and if the 
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Rock Island and St. Paul were now forced to build a new bridge, and 
establish an independent Une, there would be just as much likelihood 
of the cutting of rates. Aside from the existence of any quarrel, self- 
interest will prompt the Rock Island and St. Paul to maintain any rate 
which is just and reasonable. More than, that, the Pacific has no right 
to expect. Bufcanother safeguard is this; Every contract, implies good 
faith in the contraçting parties, no mâtter what may be the mère lan- 
guage of the instrument; and if, after having been letinto possession, 
the Rock Island should in any way abuse the privilèges given by this 
lease, the courts are open to furnish protection, even if, to secure it, it 
be necessary to cancel the lease. 

But there are considérations on the other side which are worthy of 
mention,; and which make spécifie performance right. While no estoppel 
runs against an idtra vires contract, yet it is fair always to consider the 
situation of the plaintiff if spécifie performance be denièd. The Rock 
Island has constructed a Une from Lincoln to Omaha, and hasexpended 
a million and a half of money in reUance upon this contract. It and 
the St. Paul abandoned their scheme of building a new bridge, and cre- 
ating a new and independent Une into and through Omaha. If now 
spécifie performance is refused, what becomes of that investment? Must 
it lié idle until a year or so hâve passed, in which a new bridge and a 
Une into and through Omaha Can be completed? and who can tell whether, 
in the changed financial condition, thèse companies could secure the 
money with which to build the bridge and construct the Une ? Suppose 
the Rock Island was refused spécifie performance, and relegated to an 
action for damages, of what avail would such action be? Long would 
be the delay in prosecuting it to judgment. What would be the meas- 
ure of damages? And, if a large sum were recoveréd, is there any cer- 
tainty, in view of the heavily mortgaged condition of the Pacific, that the 
judgment could be collected? I think I need continue this discussion 
no further. I hâve given this case long and careful considération. 
Summing the whole matter up: The défendant sought this contract. 
Its executive ofîicers were gentlemen of long expérience with the prop- 
erty, and distinguished ability as railroad officiais. There was no con- 
cealment or déception, no fraud or unfairness, on the part of the officers 
of the plaintiff. There was no opportunity for any; the officers of the 
défendant company fully understood the situation. To this contract, 
not only the executive officers, but also the great body of the stockhold- 
ers, of the Pacific gavé their approval. The rental finally agreed upon 
was within a small fraction of that which the défendant had determined 
to ask. Relying on this contract, the plaintiff' abandoned plans and ne- 
gotiations for an independent Une, and has expended over a million of 
dollars in building a road from Omaha to Lincoln. It will be grievously 
bvirt if performance is not: now decreed. Performance will not disable 
the Pacific from discharging ail its duties and performing ail its func- 
tions. If the time shall ever corne in which performance shall tend to 
hâve that efifect, the government, at least,— the party having thé right 
to complain, — can interfère and put an end to the plaintiff's possession 
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and usel The contract is for the interest of the government as second 
mortgagee, as coining surplus use of tracks into money. It is for the 
interest of the public in preventing the destruction of valuable property, 
and the cutting up of a large city by new tracks and right of way, and 
in avoiding an unnecessary investment of large sums of money in rail- 
load building, and thus increasing the railroad burden. It is to the 
higher interest of ail, corporations and public alike, that it be under- 
stood that there is a binding force in ail contract obligations; that no 
change of interest or change of management can disturb their sanctity 
or break their force; but that the law which gives to corporations their 
rights, their capacities for large accumulations, and ail their faculties, 
is potent to hold them to ail their obligations, and so make right and 
justice the measure of ail corporate as well as individual action. The 
decree will go for the plaintiff as prayed for. The same considérations 
require that a like decree be entered in the case of the ChicagOj Milwau- 
kee & St. Paul Rail way Company against thèse défendants. 



BouiSD V. South Caeolina Ry. Co. et al., (Lackawanna Iron & Coal 

Co., Intervenor.) 

{Circuit Court, D. South Carolina. July 20, lS91.) 

1. Railboad Mortgage — Equitable Riohtb of Matekial-Men — Recbivees— Appli- 

cation OF pAKNINQS. 

Where a railroad company whose property is oovered by two mortgages buys on 
crédit rails which are necessary for the purpose of keeping Its road going, and the 
road is afterwards placed in the hànds of a receiver on application of the second 
mortgagees, the seller of raiils has an eguitable right, as against the second mort- 
gagees, to bave the earnings of the road in the hands of the receiver applied first 
to the payment of his claim. 

2. Same. 

But he has no such right as against the flrst mortgagees, eveh though they hâve 
flled cross-bills in the suit, since they are not the ones who applied to the court of 
eçiuity, and may therefore stand on their légal rights. 

In Equity. 

Rûtledge & RutUdge, for intervenors. 

Mitchell & Smith and B. A. Hagood, opposed. ' 

SiMONTON, J. In April, 1888, the South Carolina Raiiway Company 
purchased from the Lackawanna Iron & Coal Company 1,500 tons of 
steel rails. Thèse rails were absolutely necessary for the purposes of the 
company, and without them the Camden branch — an important part 
of its road — could not hâve been kept up. Three notes were given for 
the rails, aggregating $50,255.93, maturing in November, 1888. When 
the purchase -was made the président of the raiiway company promised 
to pay theiïi out of the earnings of the road, and selected the period of 
maturity with that end in view. When the notes fell due the company 
could not pay them, and they were extended for 90 days more. The 
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period thus fixed was specially selected because the eamings at that time 
exceeded the eamings of any other part of the year. One of the notes 
was paid in September, 1889; the others are still unpaid, aggregating 
of principal the sum of $35,736.78, interest from March 10, 1889, on 
$17,784.59, and March 12, 1889, $17,952.19. The South Carolina 
Railway Company made default of the interest on its' second mortgage 
bonds on April 1, 1888. It made default of the interest on its first 
mortgage bonds on April 1, 1889. It went into the hands of the re- 
cel ver October 7, 1889, in proceedings instituted by a second mortgage 
bondholder in behalf of himself and others of this class for the foreclos- 
ure of the second mortgage. During the entire period from the making 
to the final dishonor of thèse notes, the gross earnings of the company 
exceeded the operating expenses. As we hâve seen, no interest was 
paid on second mortgage bonds after the giving of thèse notes. But 
it appears that after April, 1888, and while thèse notes were running 
to maturity, certain bills payable of the railway company were paid out 
of the earnings, and that thèse bills were made in order to raise funds 
which had been applied, among other things, to the payment of inter- 
est on second mortgage bonds. The Lackawanna Company now inter- 
venes, and prays that its claim be paid out of the earnings of the road 
in the hands of the receiver. The suprême court bas established that a 
railroad mortgage, so long as the road is kept a going concern, is a pe- 
culiar' pièce of property. The holder of a bond secured by such a mort- 
gage takes it with notice that the earnings of the railroad, notwithstand- 
ing that they may hâve been specially pledged for his debt, must first 
be applied to the current expenses, labor, supplies, equipment, and such 
permanent improvements as are absolutely necessary before they can b'e 
used for the payment of his interest. And if perchance he be paid, leav- 
ing thèse or any of thèse unpaid, this would be the diversion of the fund, 
and a person holding any such exceptional claim bas an equity, under 
certain circumstances, to be reimbursed, by having such diversion cor- 
rected out of the income in the hands of the company; and, if in the 
mean time a receiver bas been appointed, out of the earnings in the 
hands of the receiver. This is an equity founded upon the doctrine that 
the officers of a railway company are trustées, or, perhaps, we shouldsay 
the récipients and holders, of a trust fund, applicable first to claims of 
this character, and after them to the interest on the mortgage debt. The 
origin and reason for this equity are found in the fact that a going rail- 
road is of public concern, and must be kept up. Those who contribute 
to keep it up and so subserve the public weal are rewarded. This equity 
is enforced whenever suit is brought by the mortgagee to enforce his 
mortgage, and is held superior to the légal lien of the mortgage. This 
doctrine was first distinctly set out in Fosdick v. Schall, 99 U. S. 235, and 
is sustained bj"^ a current of authority. Miltenberger v. Railway Go., 106 
U. S. 286, 1 Sup. et. Rep. 140; Trust Qo. v. Souther, 107 U. S. 691, 2 
Sup. Ct. Rep. 295; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. Rep. 
675. It seems to bave been shaken in Kneeland v. Trust Co,, 136 U. S. 
87, 10 Sup.. Ct. Rep. 950; but in Knedand v. Foundry, etc., WorJcs, 11 
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Sup. et. Rep. 858, the court quotes with approval Fosdick v. Schall, 
aiïd the authorities following it, and reaffirms them. The only qualifi- 
cation laid down is that this equity is put in motion as to snch 
claims only as arose within a reasonable time before the receiver was 
appointed. The term "a reasonable time" is an unknown, or, perhaps, 
an uncertain, quantity; at least it dépends somewhat on the circum- 
stances of the case and somewhat on the idiosvncracies of the cliancel- 
lor. See Paine v. RaUroad Go., 118 U. S. 159^ 6 Sup. Ct. Rep. 1019. 
One of the cases fixes the limit at 90 days. Miltenberger v. Raibvay 
Co., 106 U. S. 288, 1 Sup. Ct. Rep. 140. In Thomas v. Raibvay Co., 
36 Fed. Rep. 817, six months is selected as the limit. Judge Beewer, 
in Blair v. Railway Co., 22 Fed. Rep. 471, says that six months is the 
longest time within his knowledge that has ever been given. In the 
yjresent case 18 months elapsed between the purchase of the rails and 
the appointment of the receiver. 

But, as we hâve seen, this claim on the part of a material-man is pro- 
tected by an equity. The officers of the company hold the earnings as 
a trust fund, in which claims of this character bave a préférence. The 
paynient of interest to bondholders, thèse material claims being unpaid, 
is held to be the use of money belonging tothem for the benefitof others, 
and the diversion of the fund entitles them to recoup. It is difficult, 
under thèse circumstances, to see how any creditor of this class can be 
defeated in his application for reimbursement, unless in analogy to the 
statute of limitations, or unless such circumstances exist as will induce 
the court to treat it as a stale claim, or unless he has lost an opportu- 
nity of recovering his debt from the company, or unless his lâches has 
operated some change in the position of the mortgage creditor. At the 
time this debt was incurred the whole railroad property, présent and 
future, was covered by a statutory lien, by a first mortgage, a second 
mortgage, and an income mortgage. The rails were absolutely nec- 
cssary to keep the road a going concern. The Lackawanna Company 
furnished thèse rails, trusting to the statement of the président of the 
railway company that they would be paid out of the earnings. Thèse 
belonged to the company ,(Fosdicfc v. Schall, supra,) and the président could 
so dispose of them. The authorities quoted show that the Lackawanna 
Company belougs to a class of creditors who had an equity over thèse 
earnings even as against bondholders. When the notes first matured, 
the railroad company had defaulted on its April and October interest of 
its second mortgage bonds. No action in the court on the part of the 
Lackawanna Company could bave collected its claim. By pressure on 
the company it was paid one note. But, as the end of the struggle of 
the railroad company was inévitable, the Lackawanna Company had the 
right to rely upon its equity, and to look for payment out of the di- 
verted funds, It seems to me that this claim cornes within the princi- 
ple and the protection of Fosdick v. Schall. The court enforces this eq- 
uity only as against the parties who seek its aid. He who seeks equity 
must do equity. So rigidly is this rule applied that when a receiver is 
appointed "at the instance of a judgment creditor the material-man has 
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ao relief of this character, because as to such créditer there has been no 
diversion. Knedand v. Trust Co., 136 U. S. 90, 10 Sup. Ct. Rep. 950. 
In the présent case the receiver was appointée! upon the prayer and at 
the instance of the second mortgage creditors, and as agaiust them the in- 
tervenor has an equity to hâve the moneys diverted to the payaient of 
their interest restored from such portion of the eamings in the hands of 
the receiver as now or may become applicable to their interest. In case 
there are not now, and in the future there will not be, such eamings in 
the hands of the receiver, then the intervenors may be paid out of that 
part of the proceeds of sale of the mortgage property to be paid hereafter 
which shall be applicable to the second mortgage. The rails furnished 
by the Lackawanna Company were not only a necessity, but they were a 
permanent addition to the value of the road. They were wisely pur- 
chased, and were of immédiate public benefit. They saved the branch of 
the road on which they were laid. But the intervenor has no equity as 
against the first mortgage and other liens snperior to the second mort- 
gage. Thèse classes of creditors did not of tlieir own volition come into 
equity, and the rule cannot be applied to them to do equity. They can 
stand on their légal vested lien. True, in each instance they filed cross- 
bills by leave of the court. They could not hâve been filed withoutsuch 
leave. Indiana S. R. Co. v. Liverpool, Jjmdon & Globe Ins. Co., 109 U. 
S 168, 3 Sup. Ct. Rep. 108. A cross-bill is brought either to obtain 
a discovery of facts in aid of the défense to the original bill, or to obtain 
fuU and complète relief to ail parties as to the matters charged in the 
original bill. It cannot introduce any matter not embraced in the orig- 
inal bill, for it is auxiliary to the proceedings in the original suit, and 
is dépendent upon it. The original and cross-bills are so intimately con- 
nected together that they constitute but one suit. Ayres v. Carver, 17 
How. 591; Shields v. Barrow, Id. 130; Fidd v. Schieffelin, 7 Johns. Ch. 
250. The dismissal of the original bill will dismiss the cross-bill. Dowa 
V. Chicago, 11 Wall. 108; Cross v. DeVaUe, 1 Wall. 5; Milwaukee & M. R. 
Go. v. ÉUwaukee & St. P. R. Co.,6 Wall. 742. It is évident that the 
cross-bill is a kind of défense, — a proceeding adopted by a party because 
he has been brought into court by the subpœna, and adopted in order 
that his whole right be adjudicated, since the complainant has forced 
him to put a part in adjudication. This beinjî so, the same equity does 
not arise against the first mortgage bondholders as against the second. 
It does not appear how much of the earnings were diverted Ibr the 
payment of interest on the second mortgage bonds. Let thia be done 
before the spécial master, and let him report thereon. 
' v.47ï'.no.l — 3 
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Marine, Collector, v. Robson et al, 

(Circuit Court, V. Maryland. June 35, 1891.) 

CusTOMS DuTiES— Preb List— Antiquities. 

A portrait by an old roaster, imported by the owner of a collection of sucb por- 
traits, who has purchased it for purpose ol adding it to bis collection, should be ad- 
mitted free under Act Gong. March 3, 1883, par. 669, which places on the f reo list 
"cabinets of coins, medals, and ail other collections of antiquities," although the 
portrait in question is the only one of the collection that is imported at the time. 

At Law. 

Application for a review of the décision of the board of United States 
gênerai appraisers, reversing the décision of the collector at Baltimore as 
to the rate and amount of duty assessed on an oil painting imported per 
vessel Carthagenian on August 25, 1890. The case arises under section 
15 of the act of June 10, 1890. The collector assessed duty on the arti- 
cle under the act of March 3, 1883. The importer contended that the 
picture was free of duty under paragraph 669 of the said law, as one of 
"a collection of antiquities." The following opinion was rendered by 
the board of gênerai appraisers, sitting at the port of New York: 

"SoMERViLLB, General Appraiser. ïhe article under considération is a 
valuable picture or oil painting owned by Mr. llobert Garrett, of Baltimore, 
being a portrait of the Duchesse de Croye. There aeems to be little doubt of 
the fact that it is a work o£ art, painted by the celebrated artist Rubens long 
before the year 1700. Its value and genuine antiquity are fully corroborated 
by the cost, which was £3,150, or over $15,000. It was imported on August 
25, 1890, and was, therefore, subject to the provisions of the tariff act of 
March 3, 1883. It is shown that the owner of the picture, the appeliant, has 
for some years been making a collection of like works of art by the old mas- 
ters, which are of genuine antiquity. This collection he now owns, and 
owned at the time of the présent importation, they being placed in his dwell- 
ing-hoHse in the city of Baltimore, and aliof which had been admitted free of 
duty as ' collections of antiquities.' He purchased the picture in question in 
London, and imported it for the spécial purpose of adding it to his private col- 
lection already on hand, and not for sale. He claims thatit should be admitted 
free of duty, under the provisions of paragraph 669 of the tariff act of 1883, 
(section 2503, 22 XJ. S. St. at Large, p. 5l8,) which places on the free list, as 
exempt fromany duty, «cabinets of coins, medals, and ail other collections of 
antiquities. ' We need not review the history of this clause in our tariff législa- 
tion, intervening between the years 1846 and 1870, or even the later act of 
Ootober 1. 1890. This is ref erred to in U. S. v. Sixty-Five Terra-Cotta Vases, 
10 Fed. Rep. 880, 18 Fed. Rep. 508. If the rule of yusdem generis is to gov- 
ern, which restricts a gênerai word following particular and specified words 
tothe sanie genus as those words, then no collection of antiquities can be ad- 
mitted to the free list unless they are of a kind analogous to ' cabinets of coins, 
medals,' etc. But this is a mère rule of construction, not of absolute applica- 
tion in ail cases. It is followed upon the theory that words are intended or- 
dinarily by the law-makers to take meaning and color from other words 
with which they are associated in the same phrase or sentence. The rule may, 
therefore, be rejected when there is any adéquate reason to show that the gên- 
erai word was not used in the limited order of signification attached to the 
particular and spécifie words. End. Interp. St. §§ 405, 408, et seq. It is 
our judgraent that the history of thèse clauses repels the idea that no other 
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collection of antiquities were intended to be exempt from duty except those 
of a kindred kind with 'old coins and medals.' ïhis construction would 
narrow the interprétation not only beyond the letter of the statute, but beyond 
the manifest policy of its enactment as apparently designed by congress, wliich 
was to encourage the collection, among other things, of antique works and 
things of art. The uniform construction of the treasury départaient, sup- 
ported by a long line of décisions, and the practice of the custom-houses, sup- 
port tbis conclusion ; and this practical interprétation of the law, even if of 
doubtful propriety, is entitled to much respect by the courts. Rohertson v. 
Bowning, 127 U. S. 608, 8 Sup. Ct. Rep. 1328; 16 Op. Attys. Gen. 354. 

"Butone other inquiry remains. Can a single article of genuine antiquity 
be construed to come within the statute, when it is to be added to others owned 
by the importer, and already conatituting a collection on hand? We hâve 
heretofore decided this in the affirmative, and adhère to that conclusion. The 
décision of the collector was erroneous, and will be reversed. He is author- 
ized to reliquidate the entry in accordance with law." 

John T. Ensor, U. S. Dist. Atty., for appellants. 
John L. Thomas and Wm. F. Frick, for appellees. 

Bond, J. It appears from admitted facts in this case that, Robert 
Garrett having purchased a portrait by P. P. Rubans from Thomas Ag- 
new & Sons of London, it was consigned by the seller, through G. W. 
Wheatley & Co., to Messrs. Robson, Son & Co., at Baltimore, with in- 
structions to deliver the Rubens to Mr. Garrett. The collector of the 
port of Baltimore assessed the same for duty, which was paid under pro- 
test, the purchaser contending that a portrait by Rubens was an antique; 
that, having a collection of portraits by the old masters at his house in 
Baltimore, this particular painting was to be added to it, and should be 
admitted free under Act Cong. March 3, 1883, par. 669. The local 
board of appraisers at Baltimore decided that the Rubens, having been 
painted prior to 1700, was an antique, and, being a part of Mr. Garrett's 
collection, not yet hung with the rest of the old masters in his gallery, 
was to be admitted free of duty. The naval ofiicer of the port, as he 
was required by régulation to do where there is a différence of opinion 
between the collector and the appraisers, coincided with the latter, and 
the collector appealed to the board of gênerai appraisers at New York, 
who determined likewise that the painting was iree from duty, and or- 
dered the money already paid to be returned to Mr. Garrett, and that 
the paintingbe delivered to him. No new testimony bas been taken in 
this court. 

But two errors are alleged in the appeal from the décision of the board 
of gênerai appraisers, which we are asked to correct: First. That the Ru- 
bens in question was not one of a collection of antiques, because it had 
never been in Mr. Garrett's house in Baltimore. From this it seems that 
it is the opinion of the collector that the collection of antiquities must be 
made abroad at one stroke, and imported together, else the separate con- 
stituent parts of it are liable to duty. But the pictures of the old mas- 
ters cannot be purchased or brought together in any such way, and to so 
construe the act would render it nugatory. The second error assigned is 
the same as the first, the language being amplified; the collector main- 
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taining that one painting is not a collection. But in this case it is not 
necessary to détermine that proposition, for it is admitted that Mr. Gar- 
rett had and has a collection çf portraits by the old masters, to which 
this Rubens was to be added. When it arrived in Baltimore it was a 
part of that collection; the qnly thing to be said about it being thatsome 
of the portraits Mr. Garrett had collected -wero at his dwelling, while a 
part of the collection was at the custom-house. It is to be noted, niore- 
over, that the genuineness of the portrait is not disputed in this appeal. 
The décision of the gênerai board of appraisers will be sustained, and 
the appeal dismissed. 



FiEST Nat. Bank ôf Claeion v. Hamoe. 
{Circuit Court, D. Washingtoii, W. D. July 31, 1891.) 

1. Action on Jxjdoment— Variakce. 

Where a complaint upon a, judgiuent allegas that it was rendered in an action 
wherein the çartles to this suit wese plaintilï and défendant, prool of a judgment 
rendered against défendant and anoûier person is a fatal variauoe, and there can 
be no recovery thereunder. 

2. Same — Pleading— GenekaI/ Dbnial. 

In an action on a judgment a gênerai déniai under the Code of Washington is 
équivalent to pleading the gênerai issue of nul tiel record, and the burden is upon 
the plaintiff to prove the record sued upon. 

At Law. Action on judgment. 

Govnor Teats and W. Q. Sharpstein, for plaintiff. 

Crowley & SuUivan, for défendant. 

Hanfoed, J. The nature of this case and the materîal facts are con- 
cisely shown by the following statement of the cause of action set forth 
in the plaintiff 's complaint: 

"For its first cause of action against the said défendant plaintiff says that 
on the 13th day of August, 1888, this plaintiff obtained judgment against the 
said défendant in the county court of common pleas of Clarion county, Penn- 
sylvania, in considération of said court, in which court this plaintiff and de- 
fendant was the plaintiff and défendant therein, at the regular November 
term of said court, held at Clarion, Clarion county, in the commonwaalth of 
Pennsylvania, and with full jurisdiction of the subject-matter and persons 
and parties recovered a judgment against the said défendant, George D. Ha- 
mor, in the sum of $2,110.60, and costs taxed at $4.90; that there has accrued 
costs by virtue of exécutions having been issued thereon in the f urther sum 
of $16.35; that said judgment still remains in that court in full force and 
eflfect, in no wise reversed or annulled or satisfled or set aside; that there is 
due this plaintiff from said défendant thereon, over and above ail crédits or 
offsets whatsoever, the sum of $2,131.75, together with ail interest thereon 
at 6 per cent, per annum from the lOth day of August, 1888, and an exem- 
plifled copy of said judgment and proceedings is hereto attached, marked 
«Exhibit A,' and made part hereof." 
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Two other siinilar causes of action are set forth în the com plaint by 
similar statements. The défendant, in his answer, dénies any indebted- 
ness to the plaintiff, and dénies that he has any knowledge or information 
Buffîcient to form a belief as to the other allégations of the complaint, 
which form of déniai under the Code of this state is sufBcient to maka 
an issue, and to impose on the plaintiff the burden of proving the aver- 
ments of the complaint. By stipulation a jury was waived, and the case 
has been tried before the court, and submitted upon the pleadings, évi- 
dence, and arguments. 

In laehalf of the plaintiff it is claimed that the pleadings admit the 
judgments upon which the action is founded. I hold, however, that 
under the code System of pleading and practice a plaintifif, by alleging 
the existence of a judgment in his favor, tenders an issue, and assumes 
the burden of proof, if the défendant joins issue by a déniai, as in this 
case. In other words, a gênerai déniai is équivalent to pleading the gên- 
erai issue, and amounts to the same thing as a plea of nul tiel record. 
Westcott V. Ei-own, 13 Ind. 83; Kinsey v. Ford, 38 Barb. 195; McCracken v. 
Sivarti, 5 Or. 63. The plaintiff has introduced transcripts showing judg- 
ments of the court of common pleas in and for the coimty of Clarion, in 
the state of Pennsylvania, for the sums alleged in the complaint and ren- 
dered on the days mentioned in the complaint, but not in actions wherein 
the parties were the same as pleaded. The complaint allèges judgments 
recovered against the défendant alone in actions wherein the plaintiff and 
the défendant, George D. Hamor, were the plaintiff and défendant. The 
transcripts show judgments in favor of the plaintiff and against both de- 
fendants in three actions in which the plaintiff was plaintiff and George 
D. Hamor and one E. Kuntz were défendants. The judgments appear 
to hâve been entered by the prothonotary upon promissory notes made 
by one H. Loeb to Hamor and Kuntz, and which notes were, by indorse- 
ments thereon, assigned by George D. Hamor and B. Kuntz to the plain- 
tiff, and by the same indorsements the assignors jointly guarantied the 
payment at maturity, and empowered any attorney of any court of record 
to confess judgment against them for the sums named in the notes, with 5 
per cent, attorney's fées. The conlracts of assignment, guaranties of pay- 
ment, and warrants to confess judgment created as to each of the notes a 
joint liability; and the judgments entered thereon are against the de- 
fendant and E. Kuntz, and do not in any way change the position of the 
parties, or create any several or new liability. The record in this case 
and the évidence fail to disclose that Kuntz has died, if such be the fact, 
or that there is any reason for not joining him as a party défendant. If 
he has paid the debt, or been released, or has any valid défense, the same 
should be as available to the défendant as it would be to him. For this 
reason the variance between the allégations of the complaint descriptive 
of the judgments sued upon and the proofs introduced cannot be deemed 
immaterial or unimportant. City of Détroit v. Iloughton, 42 Mich. 459, 
4 î«î. W. Rep. 171, 287; Âlace v. Page, 33 Mich. 38; Cunningham v. Ho- 
bart, 7 Gray, 423; Dibrell v. Miller, .29 Amer. Dec. 126. There is a total 
feilui'e to prove the existence of the judgments described, and it would 
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be unjugt for the plaintiflf to recover upon proof of other and différent 
judgments, not mentioned in the complaint, especially as there could be 
no recovery against this défendant alone in an action with proper plead- 
ings conforming to the proofs. 



Andeeson V. New York & T. S. S. Co. 
(Circuit Cmirt. S. D. New York. July 30, 1891.) 

1. Master and Sebvaîit— Incompétent Fellow-Servant— Evidence. 

In an action for personal injuries caused by the négligent handling of a wincli it 
appeared tliat while the vessel was discharging its cargo a man Irom the shore 
was put at the winch. Signais were given by a whistle, and plaintifE testifled that 
the winchman told him he was deaf, aud that be must blow loud; that the winch- 
man did not follow signais eorrectly; and that the draft whioh struclr plaintifE was 
carried on af ter the signal to stop, and lowered too f ast while he was reaching for 
it. HeM, sufflcient to sustain a verdict that the winchman was incompétent, not- 
withstanding that he testifled that he was not deaf, and others testiàed that he 
was skillful and attentive. 

2. Evidence— Res Gbst^. 

The déclaration of the winchman that he was deaf, made in connection with a re- 
quest to the plaintifE in the course of theiremployment, was a part of the res gestœ, 
and évidence of deafness. 

At Law. Action for damages for personal injuries. On motion for 
new trial. 

George L. Carlisle, for plaintiflf. 

Butler, StiUman & Hubbard, for défendant. 

Wheelee, J. The plaintiflf shipped at New York as an able seaman 
on the defendant's steam-ship San Marcus. At Key West a man from 
the shore was put at the winch on the lower deck, and the plaintiff, 
with a whistle for signaling to the winchman on the upper deck, dis- 
charging cargo. A draft was lowered suddenly by the winchman when 
signaled to stop, which struck the plaintiflf, and sent him down the 
hatch, severely injuring him. The principal question on the trial of 
this action for this injury was whether the winchman was fit for that 
place, and on this motion of the défendant for a new trial is whether 
the évidence of unfitness was sufficient for the verdict. The plaintiflf 
testified in substance that the winchman said he was deaf, and that the 
plaintiff must blow loud; that the winchman did not hear the signais, 
and follow them eorrectly, and some barrels being unloaded were broken; 
and that the draft which struck him was carried too high, past a signal 
to stop, and lowered too fast, while he was reaching for it. The winch- 
man controlled powerful machinery, moving heavy loads handled by the 
plaintiff and çthers out of his sight, on signais given to him by the 
Sound of the whistle only; and good hearing and attention, as well as 
understanding of the machinery and of his duties, were essential quali- 
fications which those employing him ought to see that he possessed, 
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especially when taking him from the shore outside the ship. HoUaday 
V. KenTiard, 12 Wall. 254. 

The déclaration of the winchman that he was deaf, Boade in connection 
with a request to the plaintiff to blow loud and in the course of their 
employment, was a part of the res gestse, and évidence that he was in 
fact deaf and uuable to hear the signais as usually given. Eddy v. Davis, 
34 Vt. 209. And the fact that the draft was lowered too fast suddenly, 
after being taken too high, contrary to the signais, was évidence of want 
of hearing or of skill. Stokes v. SaltonstaU, 13 Pet. 181. Thèse consid- 
érations, in connection with the testimony of the plaintiff that the winch- 
man apparently did not hear, seera to at least hâve entitled the plain- 
tiff to go to the jury, and to hâve called for évidence on the part of the 
défendant. The testimony of many witnesses, including the winchman 
himself, was produced in behalf of the défendant, which tended to show 
that he was not deaf, nor déficient in skill or attention. When the évi- 
dence was ail in, the weight and balancing of it were for the jury; and 
their conclusion upon it in respect to its prépondérance, when fairly 
reached, is not re-examinable. Amend. Const. U. S. art. 7. When a 
case is such that it must be submitted to the jury, conclusiveness of the 
verdict must follow. Insurmice Co. v. Doster, 106 U. S. 30, 1 Sup. Ct. 
Rep. 18. Motion for new trial denied. 



Caldeeon v. O'Donahue. 
(.Circuit Court, S. D. New Tork. July 38, 1891. 

1. Evidence— Déclarations — Res Gbst^. 

Where the issue presented ia as to whether a lawyer took a con tract în his own 
name for the benéfit of his client, anything which he may hâve said about the 
transaction to others, which was no part of it, is not admissible as part of the res 
gestœ. 

3. DOOUMBNTS— RiGHT DP INSPECTION. 

The fact that counsel in cross-examination hands the witness documents for iden- 
tification, does not give opposing counsel the right to see them. When the same 
are not offered in évidence, or the contents gone into, there is no ground for in- 
spection. 

At Law. 

Roger Poster, for plaintiff. 

George Bliss, for défendant. 

Wheblee, J. On the trial the principal question was whether a 
lawyer, who executed a contract in writing in his own name for the pur- 
chase from the plaintiff of a concession for a bank in Nicaragua, was the 
agent of the défendant in that transaction, and was held out to be such 
agent by the défendant, and in fact purchased the concession for hira. 
The plaintiff, after some proof of such agency, offered to show what the 
attorney said about the transaction, during the time of it, to others than 
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those with whom it was made, in the absence of the défendant. If the 
déclarations had been made in the course of the transaction, carrying it 
■on, they would hâve been admissible as a part of the res geslx; but as 
they were only made about the transaction, and were not any part of it, 
they were mère hearsay, ^nd do not appear to hâve been admissible at 
that stage of the case. l'Greenl. Ev. §§ 113, 114; Best, Ev. (Wood's 
Ed.) § 531, note. 

The defendant's counsel, in cross-examination of some of the plain- 
tiflf's witnesses, showed letters and documents which were marked for 
identification. The plaintifif's counsel claimed the right to see them, 
which was denied. If the defendant's counsel had offered them in évi- 
dence, or gone into their contents further than to bave them identified, 
the plaintiff 's counsel would hâve been entitled to see them for the pur- 
poses of objection and re-examination of the witnesses; but the mère iden- 
tification of them by the witnesses, which required some description, 
does not appear to hâve given that right. The plaintiff has moved for 
a new trial because of the exclusion of this évidence, and of this déniai 
of examination. Neither of thèse grounds appears to be sufRcient for 
granting the motion. Motion for new trial denied. Stay continued 
to first day of next terni for filing exceptions. 



Bashaw V. United States. 
{Circuit Court, E. D. Missouri, E. D. June 15, 1891.) 

1. District Attornets— Compensation. 

Services rendered by a United States district attorney in defending an action 
brought against the D nited States by an ex-district attorney for fées alleged to hâve 
been earned by the latter while lu ofBoe fall within Rev. St. tJ. S. § 834, and he can- 
not recover as compensation for such services more than |10, the amount fixed by 
said section for fées of attorneya in actions at law. 

2. Same— Violation or Revenue Laws. 

Rev. St. TJ. S. § 888, makes it the duty of a district attorney to institute proceed- 
ings for the violation of internai revenue laws, reported to him by the collecter, 
" unless upon inquir^ and examination he shall décide that such proceedings can- 
not possibly be sustained, or that the ends of public justice do not require that 
such proceedings be instituted, " and provides that in such cases the district attor- 
ney shall reçoive such sum as the secretary of the treasury shall deem just and 
reasonable, on the certificate of the judge before whom such cases are tried and 
disposed of. HeM, that a district attorney may recover reasonable compensation 
for services rendered and expenses incurred in making an examination into al- 
leged violations of the internai revenue lavps, reported to him by the collecter, 
though no proceedings are instituted in court. ÊoWomms In re Account of Dis- 
trict Attorney, 33 Fed. Rep. 26. 

3. Bame — Violation dp Immigration Laws. 

The district attorney is not entitled to fées for services performed in actions in- 
stituted by him to recover penalties for alleged violation of the immigration lavirs 
^ the importation of aliens under a oontract to labor, where such suits were event- 
uallv compromised and dismissed by the government without any judgment being 
rendered; thpre being no statu te giving fées in such cases. 

4. SaME— FORFEITURE— CHAETBR CE NATIONAL BaKK. 

Por services performed by the district attorney in bringing a suit against a na- 
tional bank, and obtaining a forfeiture of its- charter, he is not entitled to more 
than tlO, the fées prescribed by section 834; there being no other law of the United 
Btates giving a compensation to a district attorney for such services. 
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At Law. 

Thomas M. Knapp, for plaintifF. 

George D. Reynolds, U. S. Atty., for défendant. 

FIXDINGS. 

Thayer, J. 1. Under the first count of the pétition the court finds the 
facts to be substantially as therein stated, — that is to say, the court finds 
that William H. Bliss, late United States district attorney for this dis- 
trict at the time stated in the pétition, sued the United States for fées 
earned as district attorney; that Thomas P. Bashaw, the plaintifi" herein, 
who was United States district attorney for the eastern district of Mis- 
souri at the time said suit was brought, defended the same for and in 
behalf of the United States, and rendered the services in the pétition 
stated; that the services so rendered were of the value stated in the pe- 
titicm, — that is to say, of the value of $500; and that the plaintiff has 
only been paid on account of said services the sum of $10. 

2. The court further finds the facts to be as stated in the second and 
third counts of the pétition; that is to say, the court finds that between 
the 28th day of January, 1887, and the Ist day of July, 1888, the col- 
lector of internai revenue for the first collection district of Missouri re- 
ported to the plaintiff' herein (who was then United States district attor- 
ney for the eastern district of Missouri) divers and sundry cases of al- 
leged violations of the internai revenue laws of the United States, to the 
number of 165. That the plaintiff inquired into and examined each of 
said cases, and upon such inquiry and examination decided that pro- 
ceedings therein could not probably be sustained, and that the ends 
of justice did, not require that such cases should be prosecuted; and 
that he thereupon made a report of the facts in such cases to the com- 
missioner of internai revenue for his direction. The court finds that 
the plaintiff's services were reasonably worth the sum of S5 in each of 
said cases, to-wit, the sum total of S825. That between the Ist day of 
July, 1888, and the 31st day of December, 1888, he made like exam- 
ination and report in 47 other cases of alleged violations of the internai 
revenue laws, which were reported to him by said collector of internai 
revenue. That the plaintiff's services in each of the said 47 cases was 
likewise reasonably worth the sum of $5 per case, or the total sum of 
1235. 

3. The court also finds the facts to be substantially as stated in the 
fourth count of the pétition herein, — that is to say, the court finds that 
plaintiff, as district attorney, on the 31st day of August, 1888, brought 
12 suits in the name of the United States against Harry A. Schmidt, to 
recover penalties for the importation by him of 12 aliens into this coun- 
try, Avhen they were under contract to perform labor in the United States; 
that the plaintiff, during the time he was district attorney, rendered 
services for and in behalf of the United States in said suits that were 
reasonably worth the sum of $300; that said 12 suits were pending and 
undetermined in the United States circuit court at the time the plaintiff" 
herein was removed from office as district attorney; and that said 19 



42 FEDERAL EEPOETEE, Vol. 47. 

suits were eventually compromised and dismissed by the government 
without any judgment being rendered therein. 

4. The court also finds the facts to be substantially as stated in the 
fifth count of plaintifif's pétition; that is to say, the court finds that oa the 
25th day of November, 1887, the plaintiff herein, by direction of the 
comptroller of the currency, brought an action in the United States cir- 
cuit court for the eastern district of Missouri to forfeit the charter of the 
Fifth National Bank of St. Louis, Mo., and in the course of said pro- 
ceedings obtained a decree of forfeiture on the 21st day of May, 1888; 
that the plaintiff 's services in conducting said suit were reasonably worth 
the sum stated in said pétition, to-wit, the sum of $1,000, and that he 
has received nothing on account of said services. The court further 
finds that the plaintiff entered upon the discharge of bis duties as United 
States district attorney for the eastern district of Missouri on the 28th 
day of January, 1887, and that bis successor in office was duly appointed 
and qualified on the 28th day of May, 1889. 

CONCLUSIONS or LAW. 

First. The plaintiff is not entitled to recover on the first count of the 
pétition. The fee which a United States district attorney is entitled to 
recover for services such as were rendered in the case of Bliss v. United 
States, mentioned in the first count of the pétition, is determined by sec- 
tion 824, Rev. St. U. S., and it appears that the plaintiff has already 
received the compensation prescribed by that section, to-wit, $10. 

Second. Plaintiff is entitled to recover the sum of $825 under the sec- 
ond count of the pétition, and the sum of $235 under the third count 
of the pétition. In so deciding, the court adhères to the views expressed 
by Judge Tkeat, (23 Fed. Rep. 26-29,) that under section 838, Rev. 
St. U. S., a district attorney may recover reasonable compensation for 
services rendered and expenses incurred in making an examination into 
aUeged violations of the internai revenue laws, reported to him by the 
collecter, although no proceedings are instituted in court. 

Third. I conclude that plaintiff is not entitled to recover under the 
fourth count of the pétition. I know of no provision of law that would 
authorize the court to render a judgment against the United States on the 
State of facts alleged and proven to sustain that count. 

Fourth. I also conclude that plaintiff is not entitled to recover more 
than $10 under the fifth count of the pétition. There seems to be no 
statu te of the United States giving compensation to a district attorney for 
such services as are described in that count, unless it be section 824. 
I conclude that he is entitled to a judgment in the sum of $10, by virtue 
of section 824, on the fifth count. 

A judgment as herein indicated on the second, third, and fifth counts 
will accordingly be entered. 
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Ameeican Electric Cîonst. Co. r. Cokstjmees' Gas Co, 
(Circuit Court, W. D. Pennsylvania. July 15, 1891.) 

t. Balb— Bkeach of Warkantt — TheeJlTened Suit pob Inpringement. 

In an action for money due plaintiff on written contract for the sale and érec- 
tion of au electric light plant, it is no défense that défendant had been notified that 
certain essential features of tbe plant were infringements of patents granted a 
third party, and claims made for damages and suits tbreatened for such infringe- 
ment, slnce thèse facts do not constitute a breacb of tbe plaintiff's Implled war- 
ranty of title. 

I, BxME— Parol EvroENCE TO Vabt Wbitten Contkact. 

Evidence of a verbal promise to give a bond indemnlfying défendant against 
claims for inf ringement being inadmissible, f allure to give such bond is no défense 
■where it is not alleged that the written agreement was procured on the faith of 
such verbal promise, nor that the promise was omitted from the written contract 
by f raud, accident, or mistake. 

8. BamE — AVEKMENT OF LeOAL CJONOLUSION. 

An averment that plaintiff bas not complied with his contract, and that défend- 
ant bas been put to great delay, ezpense, and damage, is merely a légal conclusion, 
and is no défense. 
4. SaME — EVASIVE Btatbment. 

An averment in an affidavit of défense that défendant has been sued by a third 
party on acconnt of an item " which, as he understands, is a part of plaintiff's claim, " 
is Insufflcient where plaintiff's statement shows a crédit for such item, and the affl- 
davit does not specifically admit or deny liability to the third party, nor state that 
plaintiff's statement is wrong, nor claim a f urther crédit on account of the item. 

At Law, On motion for judgment for want of suflScient affidavit of 
défense. 

WiRiam Scott, for the motion. 

James Scarlet and W. F. McCook, opposed. 

Reed, J. The plaintiff's statement of claim avers an agreement be- 
tween the plaintiff and défendant for the sale and érection by the former 
of an electric light plant. The agreement is contained in a written prop- 
osition by the plaintiff to furnish the apparatus set np and in opération 
for a certain considération, and a written acceptance by the défendant 
Company, in which acceptance is stated,the time by which the plant is 
to be completed, and the manner and time of payment of considération 
stated in the proposition. The plaintiff sues for the balance due it un- 
der the agreement of $7,749.25. An affidavit of défense has been filed 
by the défendant, and the plaintiff has moved for judgment for want of 
a sufficient affidavit of défense. It is not necessary to cite authority for 
the rule that the affidavit of défense should state specifically and at 
length the nature and character of the défense relied on, and should set 
forth such facts as will warrant the légal inference of a full and légal dé- 
fense to the plaintiff's cause of action, nor of the equally well-settled rule 
that upon the hearing of a motion for judgment ail the material aver- 
ments of the affidavit must be taken as true. The affidavit avers as mat- 
ter of défense that at the time of entering into the contract the plaintiff 
agreed with the défendant to fuUy indemnify and save it harmless as 
against any and ail demands growing out of letters patent of the United 
States, and against any and ail suits for infringement of any patents, 
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T^iiich might be incurred by reason of its use of the electrîc lîght plant 
or any of its parts, and on demand to give the défendant a good, suffi- 
cient, and satisfactory bond so to do; tbat a bond was tendered by the 
plaintiff in récognition of its obligation, -which was not accepted by the 
défendant, as it was neither good, sufEcient, nor satisfactory; that a bond 
has been repeatedly demanded by the défendant, but has not been given 
by the plaintiff. The affidavit further avers that since the construction 
of the plant the défendant has been served with notice of a claim for 
damages by the owner of a patent for a regulator, which is an essential 
feature of the plant, and which patent has been sustained by a circuit 
court of the United States; that $5,000 damages are claimed in this mat- 
ter; that another patent for double carbon larnps, likewise a portion of 
said plant,- has been sustained by a circuit court of the United States, 
and the défendant is liablé to suit for infringement by the owners of the 
patent for the use of said lamps. This défense, the plaintiff contends, 
is insufficient: (a) Because the alleged agreenient is at variance with the 
written agreement between the parties, and there is no allégation that 
it was omitted from the written agreement by fraud, accident, or mis- 
take; (b) the affidavit does not allège any reason why the bond tendered 
was not good, sufïicient, or satisfactory; (c) there is no allégation that 
the défendant has paid any money or sustained any loss by reason of the 
alleged infringements, and therefore the same constitute no défense. 

By the original agreement for sale there arose an implied warranty on 
the part of the plaintiff of title to the property sold, Assuming that 
this included a warranty that it had the right to manufacture and sell 
appliances and machinery which others might daim an exclusive right 
by virtue of patents to manufacture and sell, what are the respective 
rights and obligations of the parties, as vendor and vendee, under the 
written agreement? This question was before the suprême court of Penn- 
sylvania in the case of Geist v. Stier, 134 Pa. St. 216, 19 Atl. Rep. 505. 
There the maker of certain promissory notes defended upon the ground 
that their considération was the purchase of a certain business, the prin- 
cipal value of which lay in a peculiar process of etching on glass, and 
that he was obliged to give up the business by reason of a written no- 
tice of a person claiming to be a patentée of said process to discontinue 
the use of the same, or he would "be dealt with according to law." The 
court said: 

"Conceding the corréetness of the gênerai proposition, that a warranty of 
the 8eller's title is implied in every sale of personal property where there isno 
understanding to the contrary, it is not applicable to the facts of this case. 
At most the defendant's right to use the process was challenged and suit threat- 
ened, but no suit was brought, nor was the défendant prevented in any way 
from continuing to use the process. A purchaser of personal property, in f uU 
possession thereof, cannot refuse to pay for it because a third party has as- 
serted a superlôr title, and, threatened to bring suit for the recovery of the' 
property or its value. ïlie notice and threat to sue, without more, did not 
absolve the défendant from his liabiMly to pay his notes." 

It is true that in that case it did not appear affirmatively that the 
claimant had a patent, but I do not understand that that fact influenced 
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the court in its décision. In the case.of Krumbhaarv. Birch, 83 Pa. St. 
426, the court say: 

"Where défense is made to the payment of the purchase money for breach 
of warranty of title there should be proof of éviction, or of an involuntary 
loss of possession. The warranty of title is part of the considération. While 
the vendee holds the covenant and retains the possession he cannot withhold 
the purchase money. The right to detain purchase money is in tlie nature of 
an action on the covenant. A vendee who seeks to detain by virtue of a 
covenant of warranty of title, in tbe absence of fraud, is as much bound to 
prove an éviction as if he was a plaintiïï in an action of covenant." 

This was a suit for considération for the sale of personal property. In 
Wanzer v. Truly, 17 How. 584, the court say: 

"The rule of the courts of Mississippi, as well as of this court, is that, ex- 
cept in speciflc cases, a vendee in possession cannot, at law or in equity, con- 
test the payment of the purchase money stipulated in a contract of sale by an 
alleged defect of title, but reliance must be pluced on the covenauts it con- 
tains." 

And this seems to be tlie gênerai rule. 2 Benj. Sales, pp. 829, 1151, 
notes. Based upon its rights under the written agreements, the affidavit 
of défendant discloses no défense in this respect, for it does not show a 
breach of the implied warranty of title. 

The défendant, however, allèges that, at the time the written agree- 
ments were made, another agreement was made between the parties, 
whereby the défendant was to receive from the plaintilf a good, suiïicient, 
and satisfactory bond of indemnity against demands and claims for in- 
fringement, which has not been given, although demanded by the de- 
fendant. One such bond was tendered, but was not satisfactory to the 
défendant, and plainlifï has failed to give such security before bringing 
suit. If this additional agreement is binding upon the parties, and can 
be shown in évidence in this case, it would defeat plaintiff's action, be- 
cause it should be given or tendered before the plaintiflf's right of action 
would be complète; and the défendant would hâve the right to refuse to 
accept the bond tendered upon the ground that it was unsatisfactory, 
whether such dissatislaction was based upon reasonable grounds or not. 
CampbeU, etc., Co. v. Thorp, 36 Fed. Rep. 414; Sedey v. Wdles, 120 Pa. St. 
69, 13 Atl. Rep. 736. The alleged agreement must be presuraed to hâve 
been verbal, because the affidavit does not allège it to hâve been written, 
nor set forth a copy of it, if written. In my judgment such an agreement 
as alleged by défendant would alter and vary the terms of the written 
agreement sued upon, and enlarge the obligations of the plaintiff. The 
written agreement provided lor the payment of the considération by the 
défendant in a certain defined manner. When the plant was completed 
and turned over, the plaintiff was entitled to payment, but by the collat- 
éral agreement a new condition was imposed before it could demand and 
enforce payment, namely, the giving of a satisfactory bond of indemnity. 
The obligation of the plaintiff, implied from the sale, to warrant the title 
to the property sold, was enlarged by the collatéral agreement into an obli- 
gation to défend and indemnify against suits for iniringement, whether 
valid claims or otherwise, instead of the original obligation to indemnify 
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against valid, substantiated claims. It is well settled in the fédéral courts 
that such a verbal collatéral agreement cannot be proven to vary, qualify, 
contradict, add to, or subtract from the absolute terms of a written in- 
strument, in the absence of fraud, accident, or mistake, {Brown v. 
Spoffordjdb U. S. 474;) nor to show by paroi that payment was to be 
made in some other way than that specified in the written instrument, 
(Richardsm v! Hardwick, 106 U. S. 252, 1 Sup. Ct. Rep. 213; Bast v. 
Bank, 101 U. S. 93.) And even under the libéral rule prevailing in 
Pennsylvania the évidence would be inadmissible, for there is no allé- 
gation that the défendant was induced to enter into the written agree- 
ment on the faith of the verbal promises or agreements of the plaintiff. 
CuUmans v. Lindsay, 114 Pa. St. 166, 6 Atl. Rep. 382; Sidney School- 
Furniture Co. v. Warsaw School-Dist., 130 Pa. St. 76, 18 Atl. Rep. 604. 
The défense upon this ground is therefore insufFicient. 

The affidavit further avers "that the said iimerican Electric Construc- 
tion Company, Limited, did not and bas not complied with its contract, 
and that the said Consumers' Gas Co. has already been put to great delay 
and expense and damages to the amount of ten thousand dollars." This 
is clearly insufficient, stating conclusions, and not facts. The défendant 
should hâve specified the various matters in which it was claimed that 
plaintiff had failed to comply with its contract. 

The affidavit further states that suit has been brought by Thomas P. 
Conard against the défendant in the state court to recover the sum of 
$1,800 "on account of a steam plant, which, as he understands, is part 
of the plaintifï's claim in this suit;" that said suit is now pending in the 
court of common pleas of Montour county; that the plaintiff in that suit 
founds bis claim upon an alleged order from the plaintiff in this suit to 
the défendant to pay the said sum to Conard. Attached to the afBdavit 
is a copy of the plaintifï's statement in the Conard case, and a cop}»^ of 
the order and the correspondence between Conard and the président of 
the défendant company. The afSdavit further states that the steam plant 
"is part of the item, viz., 'steam and electric light plant, $9,500,' as 
set forth in the plaintifï's Exhibit B in the statement filed in this cause." 
The exhibits relating to the Conard suit do not contain a copy of the affi- 
davit of défense filed in that case. The copy of the order, filed as an 
exhibit, directs the défendant, if the work doue by Conard is entirely 
satisfaotory to the défendant, to pay him $1,300, being balance in full 
due him, and to charge the same to the plaintif!'. There are also filed as 
exhibits a copy of a letter from Mr. Bennett, (the président of défendant 
company,) signed individually, and not as an ofiicer of the company, 
saying to Mr. Canard that he is satisfied with the order of the plaintiff, 
and, being satisfied that Conard is acting in good faith, and intends 
making things as they should be, will send him a check for $1,300 in a 
few days. Also a copy of a later letter from Mr. Bennett to Conard, 
saying he had intended to honor the order of the plaintiff as soon as the 
engine and boiler worked to bis satisfaction; but now he woiald not pay 
until they work properly, and when they do he will pay in accordance 
with the order. The plaintiff avers this to be an insuflâcient défense, for 
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the reason that a crédit is given in plaintiff's statement of $1,295, which 
is the true amount of said account. The gênerai reasons set forth by 
plaintif? in his motion for judgment, viz., that the affidavit of défense is 
evasive, and not such a spécifie and particular reply to the stateraents 
of plaintiff's afRdavit as required by the rules of court, are also intended 
by the plaintifif to apply to this portion of the affidavit of défense. 

Plaintiff's suit is for a balance due after allowing certain crédits. Its 
total claim was $14,217.85, from which it deducts certain payments 
made by défendant on account, certain overcharges, value of articles re- 
turned, and an item designated as "a/c Conrad, $1,295," leaving a balance 
due of $7,749.25. The counsel for défendant has displayed great inge- 
nuity in their effort to use the order to Conard as a défense in this case, 
without admitting a liability which would be disastrous to the défense in 
the Conard suits. But in my judgment the averments in the afBdavit 
in this matter do not constitute a défense. It is perhaps doubtful under 
the authorities whether there was such an acceptance by défendant of the 
order to pay to Conard a portion of the debt it owed plaintiff as to bind 
it and make the assignment of the part of the debt valid. Mandeville v. 
Welch, 5 Wheat. 277; Jermyn v. Moffitt, 75 Pa. St. 399. The défendant 
disputes the validity of the assignment to Conard, saying in this case: 
"The validity of which assignment is in suit and undetermined." It is 
unnecessary to consider this phase of the case, however, because the 
affidavit does not specifically deny the liability of the défendant for the 
amount of plaintiff's claim, or claim a further crédit or déduction for the 
amount of the Conard order; nor does it set forth specifically and with 
certainty such facts as would be a défense. It is apparent that the item 
of crédit in plaintiff's statement, "a/c Conrad, $1,295.00," refers to this 
matter, and that Conard and Conrad are one and the same, the différence 
in names being an easily understood clérical error. The affidavit care- 
fully avoids the usual statement in such cases, that plaintiff''s statement 
of account is wrong, and that défendant is entitled to a further crédit on 
account of the Conard order, which could so easily hâve been made if the 
item in plaintiff's statement referred to a différent crédit. As against 
plaintiff's spécifie statement that défendant is entitled to crédits aggre- 
gating a certain amount, leaving a certain ascertained balance due plain- 
tiff, the defendant's statement of the Conard matter shows no défense. 
If it is shown hereafter that there is an outstanding order to Conard for 
which the défendant is entitled by acceptance or payment to a further 
crédit, the court has power to make such an order as will prevent in- 
justice. The plaintiff, in liquidating its judgment, should give défend- 
ant crédit for five dollars, being the différence between its crédit and the 
apparent amount of the Conard order. Upon the whole case the de- 
fendant has not shown a sufficient défense to plaintiff's claim, and the 
latter is entitled to judgment. 
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Bkush Electeic Co. ». Ei^ecteical Accumùlatoe Co. et al. 
(Circuit Court, S. D. New York. July 23, 1891.) 

1. Patents ron Inventions— Electric Batteries— Infrinoement. 

The claim of letters patent No. '-360,654, issued July 4, 1882, to Charles P. Brush, 
for itnprovement in forming the plates of secondary electrlc batteries, consisting 
in forming réceptacles for oxide of lead in its surface, then applying oxide of lead 
to the plate and within such réceptacles, and afterwards subjecting the oxide of 
lead to pressure, is not inf ringed by applying the oxide to the plates with a wooden 
trowel in the hands of the workman without afterwards subjecting it to pressure. 

3. Same— Patentabilitt — Invention. 

, Giaims Nos. llund 13 of letters patent No. 337,399, issued Maroh 3, 1886, to Charles 
F. Brush, for improvements.in secondary electric batteries, are void for laok of in- 
vention, since such claims fefer only to the use of red lead in the préparation of the 
plates, and the spociflcatiou of the patent states that red lead is not as good for the 
purpose as peroxide of lead, but may be used instead of the peroxide, hecause it is 
cheaper. 

3. Same— Anticipation. 

Letters patent No. 387,299, issued March 3, 1886, to Charles F. Brush for improve- 
ments in secondary electric batteries, are not invalidated by letters patent No. 
380,653 and No. 276,155, issued to him prier to 1886 forother improvements subsîd- 
iary to the main invention described in said patent No. 337,399, for the reasou 
that said patent, though issued after the others, vpas applied for before them, and 
is referred to in their spécifications. Delay in the patent-office, for which the in- 
venter is in no way responsible, cannot be charged to him. 

4. Same— FoKFEiTURE— FoREiGN Patent. 

Said patents No. 337,299 and No. 266,090 did not expire with the Italian patent is- 
sued to Mr. Brush, AugustS, 1883, since the invention described in the Italian patent 
is not identical with those described in the United States patents. 

In Equity. 

W. 0. Witter and W. H. Kenyan, for complainant. 

Frédéric H. Beits, for défendants. 

CoxE, J. This is an equity action founded upon three letters patent, 
granted to Charles F. Brush for improvements in secondary batteries, as 
follows: No. 337,299, granted March 2, 1886, No. 260,654, granted July 
4, 1882, and No. 266,090, granted Oetober 1 7 , 1882. Thèse patents and 
one other, No. 337,298, granted March 2, 1886, were before this court in 
Brash Electric Co. v. Mlien Electric Co. , 41 Fed . Rep. 679. The court there 
deeided that No. 837,298 and No. 337,299 were for the same invention, 
and intimated, as the inventer and his expert apparently regarded the 
former as the broader patent, that the difficulty might be met by a sur- 
render of the latter, or by a disclaimer of similar claims therein. This 
solution of the difficulty was thrown ont as a suggestion merely, the 
final disposition of the patents being left till the settlement of the decree. 
It was not the intention of the court to décide that one of thèse patents 
was entitled to préférence over the other. For the reason stated and for 
convenience of illustration No. 337,298 was given prominence in the dis- 
cussion, but the conclusion would hâve been the same had the position 
of the patents been reversed. Upon the settlement of the decree the 
complainant selected No. 337,299 as the patent upon which it chose to 
rely, and withdrew No. 337,298 from the considération of the court. 
This was done without objection by the défendant in that case. On the 
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15th of July, 1890, after the decree in the Brush-Julien Case was entered, 
the complainant withdrevv No. 337,298 from this cause and an order 
was entered dismissing the bill as to that patent. The cause has since 
proceeded upon the three patents as stated. In the prior litigations in- 
volving the subject-matter of thèse patents the following propositions 
Lave been decided: First. That Mr. Brush was the first in this country 
to hold absorptive substance, in the form of dry powder, in place on the 
supports of a secondary battery by paper or équivalent material, and the 
first who rammed or pressed it into grooves or réceptacles in the plates. 
Second. That No. 337,298 and No. 387,299 are for the same invention 
and that the complainant wasnot entitled to both patents, but was enti- 
tled to one. Third. The complainant having elected to hold No. 337,- 
299 it was decided, by the decree, that claims Nos. 1, 2, 3, 6, 7, 11, 
12, and 13 were valid,-the word "perforations" in claims Nos. 6 and 7 
being construed as synonymous with "cells or cavities." Fourth. That 
the claim of No. 260,654 was not infringed by the application of the ab- 
sorptive substance to the grids by a trowel or spatula. Fifth. That the 
défendants, by the use of supports filled with rows of uniform square 
holes, did not infringe the "rib claims" of No. 266,090. Sixth. That 
claims Nos. 7 and 14 of No. 266,090, the latter claim being limited to 
the "perforations" described, were valid and infringed. Seventh. That 
No. 337,298 (and by implication No. 337,299) was not invalidated by 
patents Nos. 261,512 and 261,995 granted to Mr. Brush, July 18, and 
August 1, 1882, respectively. Eighth. That No. 337,298 (and by im- 
plication No. 337,299) was not invalidated by the expiration of the 
Brush Italian patent. Brush Electric Co. v. Julien Electric Co., 41 Fed. 
Rep. 679; Electrical Accumulator Co. v. Julien Electric Co., 38 Fed. Rep. 
126. AU of thèse conclusions were reached after careful study and ma- 
ture délibération, and now, having been re-examined in the light of the 
présent record, arguments and briefs, except as to claims Nos. 11 and 13 
of No. 337,299, are reaffirmed. No useful purpose can be subserved by 
again discussing them, as such a task will only involve a répétition of 
what has been said already in the other cases. 

The proof of infringement is substantially the same as in the Brush- 
Jidien Case. It is more complète as to the manner in which the active 
material is applied to the plates, but in this respect it only emphasizes 
the former décision as to the non-infringement of the claim of No. 260,- 
654. That claim is as folio ws: 

"The inetliod of forming the plates of a secondary battery, consisting in 
forming réceptacles for oxide of lead in its surface, then applying oxkle of 
lead to the plate and within such réceptacles, and afterwards subjecting the 
oxide of lead to pressure." 

The claim clearly contemplâtes not only the treatment adopted by the 
défendants, but afterwards subjecting the oxide to pressure. The de- 
fendants apply the oxide to the plates and within the réceptacles with a 
wooden trowel in the hands ofthe workman, and there theystop. They 
do not subject the oxide to pressure afterwards. 

The questions arising upon the expiration of the Italian patent and as 
v.47F.no.l — 4 
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to the validity of the "red lead claims" are, however, presented by this 
record in a newand différent aspect and may, with entire propriety, be 
examined de novo, together with the question, net heretofore considered, 
relating to the effectof Brush patents Nos. 260,653 and 276,155 upon 
the broad patent in suit. 

It is thought that claims Nos. 11 and 13 of No, 337,299— the red 
lead claims — are void for lack of invention. The spécification, after re- 
ferring to lead oxide as the active material, which is primarily and me- 
chanically applied to the plates, proceeds: 

"Peroxide is the best oxide of lead to use in the préparation of the plates; 
but as this is rather expensive to prépare red lead or minium may be used." 

If the record contained nothing but this statement the claims could 
not be upheld. After the invention of a support primarily coated with 
mechanically applied oxide of lead, merely coating the plate with the 
commonest, cheapest and best knownform of lead oxide, did notrequire 
the exercise of the inventive faculties. Especially is this so when the 
patentée himself asserts that the best results can be obtained by using 
peroxide. It would seem that the use of red lead would at once occur 
to any one who had even a superficial knowledge of the art. There is 
no more novelty in using red lead for the coatings than there is in using 
cast lead for the plates. Brush Electric Co. v. Jvlien Electric Co. , supra, 
692. The following paragraph taken from défendants' brief states with 
clearness and précision the views of the court upon this subject: 

"The spécification says, that red lead is inferior to the peroxide, and we 
submit that no valid claim can be founded upon the use of an inferior article 
when it is shown that the use of the superior article is old." 

Patent No. 337,299, at least so far as its broad claims are concerued, 
is not invalidated by anything contained in the Brush patents No. 260,- 
653 and No. 276,155. The application for the former (No. 260,653) 
was filed June 15, 1882, a year and two days after the application of 
No. 337,299. No one can read the spécification of No. 260,653 without 
being impressed with the fact that the inventor intended to confine the 
patent to a single point, namely the form of the électrodes. He ex- 
pressly says so. 

"This application is a division of my application designated as 'Case 1' 
(337,298-9) filed June 13, 1881, in which other features of my invention are 
claimed. For convenience in distinguishing this invention among others of 
mine in the class of secondary batteries I hâve denominated it ' Case 1, Divis- 
ion A.' " 

Again he says: 

"My invention consists essentially in a secondary battery élément consîsting 
of a structure of étaglre-ïike form, containing in the spaces between its 
shelves lead in a flnely divided state." 

The claim is: 

"In a secondary battery, an élément consistingof a structure of êtagh-e-ïike 
form, containing i;i the spaces between its shelves lead in a flnely divided state, 
aubstantially as set forth," 
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It is true that the broad invention is described, but it is equally true 
that it is not claimed. It was hardly possible for the patentée to de- 
scribe the subsidiary invention without disclosing bis main invention. 
Having disclosed it, had he permitted the patent to issue without warn- 
ing or réservation, and after the broad invention became public property, 
had filed an application covering what he thus relinquished to others, 
it is probable that he would hâve been informed either in the patent- 
office or in the courts that his application came too late. But that is not 
this case. Before his application for the subordinate invention he had 
applied for the superior one. In the former he expressly informed the 
public that it was but a division of the latter. He could do no more. 
The delay in the patent-office cannot be charged to him. Even though the 
inventer were responsible for the issue of the divisional before the prin- 
cipal patent — and he was not — the fact of such prior issue in no way mis- 
led the public. They never for a moment acquired the right to use the 
broad invention. An infringer with the statements on the face of No. 
260,653 before him would scarcely bave the hardihood to assert that he 
supposed the broad invention was released. No court would listen to 
such a plea. The claims of that patent did not proteet Mr. Brush in the 
use of the broad invention. A person who did not use an "etagere- 
shaped" plate could, if no other patent prevented, use the broad inven- 
tion with perfect impunity. No. 337,299 was intended to prevent such 
use. The court has not been able to discover an authority holding a 
broad patent invalid in such circumstances. None has been cited by 
counsel. What is true of No. 260,658 is also true of No. 276,155. 

Mr. Brush was the first, in this country, to make the broad invention 
as stated above. He is entitled to the fruits of his invention. It is the 
policy of the law to reward him. Where the court can see that a pat- 
entée has produced an invention of real merit it should not be unduly 
industrious in endeavoring to discover some statement or act of his by 
which, on technical grounds, his rights may be forfeited. It should 
rather be sedulous to proteet him. Whelher or not the improvements 
patented by Nos. 260,653 and 276,155 are the same as the improve- 
ments covered by some of the claims of Nos. 337,299 and 266,090 it is, 
perhaps, unnecessary to décide, for none of the claims in issue and in- 
fringed are so afïected . It seems that in his anxiety to claim his invention 
in every conceivable form the patentée has involved himself in a laby- 
rinth of descriptions and claims in which electrician and lawyer alike are 
quite apt to become confused. What Mr. Brush accomplished in 1879 
and 1880 can be embraced inabrief, clear and concise statement. What 
he actually did is the test by which his patents must be judged. He 
is entitled to what he invented and only this. His patents can receive 
no broader construction because he describes his inventions with irksome 
prolixity and gives to the same structure a wearisome varietj'- of names. 
The nomenclaturist should not seek the reward for his labors in the pat- 
ent-office. A person is not entitled to a patent because he has invented 
a new word. The danger and impropriety of holding a nuraber of claims 
which can be dififerentiated only by the most abstruse and metaphys- 
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ical distinctions, seem apparent. They are calculated to embarrass the 
inventer and mislead the public. 

Did patents Nos. 337,299 and 266,090 expire witli the Italian pat- 
ent? The Italian patent was applied for July 28, 1882, sealed August 
8, 1882, and was issued for a term of three years from September 30, 
1882. It expired September 30, 1885, never having been prolonged, 
renewed or extended. No. 337,299 was granted March 2, 1886, No. 
266,090, October 17 , 1882; both were applied for in June, 1881 . Having 
stipulated that the Italian patent was issued for an unextended term from 
September 30, 1882, and that the translation appearing in the record is 
a correct one, the eomplainant is not in a position to argue that the pat- 
ent was either extended as to time or liraited as to its terms. Especially 
is this so in the absence of the Italian patent law, which is not in évi- 
dence, and of ail proof tending to establish either extension or limitation. 
The diflficulty with the complainant's argument in this regard is twofold : 
Fiî'st, there is no law, and, second, thereare no facts upon which to base it. 

Section 4887 of the Revised Statutes is as follows: 

"No person shall be debarred from receiving a patent for his invention or 
discovery, nor shall any patent be declared invalid by reason of its having 
been first patented or cansed to be patented in a foreign country, unless the 
same has been iniroduced into public use in the United States for more tlian 
two years prier to the application. But every patent granted for an inven- 
tion which has been previously patented in a foreign country shall be so lim- 
ited as to expire at the same time with the foreign patent, or, if tliere be more 
than one, at the same time with the one having the shortest term, and in no 
case shall it be in force more than seventeen years." 

Under this section the test of identity between the foreign and the do- 
mestic patent as established by the suprême court in two récent décis- 
ions may be stated as follows: Is the principal invention in each, is the 
thing patented abroad, the same in ail essential particulars as the thing 
patented hère? Will the home patent be infringed by a structure made 
in accordance with the provisions of the foreign patent? In cases where 
thèse questions are answered in the affirmative the United States patent 
falls, and it will not be saved by the fact that it contains improvements 
not found in the foreign patent. Siemens^ Adm'r v. Setters, 123 U. S. 
276, 8 Sup. et. Eep. 117; Commercial Mnnufg Co. v. Fairbank Ganning 
Go., 135 U. S. 176, 10 Sup. Ct. Rep. 718. Whether the expiration of 
a foreign patent for an improvement only will operate to overthrow a do- 
mestic patent for a broad invantion, which contains also a claim cover- 
ing the improvement, has not, apparently, been decided by the suprême 
court. The language of the court in Siemens^ Adm'r v. Setters, supra, is, 
perhaps, comprehensive enough to cover such a contingency, but this is 
a question which need not now be considered. In the Brush-Jvlien Case 
the court commented upon the absence of expert testimony relating to 
the Italian patent. No similar observation can, with propriety, be made 
regarding the présent record. It would indicate a lamentable want of 
appréciation on the part of the court to afek for additional instruction and 
advice. Eight experts of greater or less prominence and àttainments 
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have testified upon this subject. Three of thèse, called by the défend- 
ants, bave expressed the opinion that the divisions of the Italian patent 
describe everything claimed in the United States patents granted to Mr. 
Brush and that the inventions covered by the two patents, No. 337,299 
and No. 266,090, are literally described and substantially claimed in 
the Italian patent. On the other hand, five electricians, including the 
patentée himself, have testified that the Italian patent relates to inventions 
wholly différent and proceeds upon totally dissimilar lines. In short, 
that it is but a progressive step in the Planté method, its objecl being to 
aid the process of electrical disintegration of the plates in the electrolyte 
and not to supersede that process by placing the active material mechan- 
ically upon the plates prior to immersion in the battery fiuid. The 
mère fact that thèse gentlemen of conceded ability and learning, whose 
motive is to enlighten the court and who are ail sworn to tell the truth, 
difï'er so radically regarding the meaning of the Italian patent is of itself 
suggestive. 

The défendants plead the défense of forfeiture. They must prove it 
by a prépondérance of évidence. And, yet, upon the question of the 
identity of the patents in question there is a sharp différence of opinion 
among those who are most entitled to speak upon the subject. Is there 
not room for the assertion that the défendants have failed to sustain the 
burden in this behalf? When this question was presented in the Brush- 
Julien Case the mind of the court was in doubt, and now, having re-read 
the Italian patent in the light of the nevv testimony , it is still in doubt, but 
inclining more strongly to the opinion that the complainant's contention 
is correct. The court is not prepared to hold, therefore, that the Italian 
patent is for the same inventions as those covered by the two patents in 
question. The principal reasons which induce the court to adopt this 
view may be epitomized as follows : 

First. The language of the Italian patent is entirely différent from 
that of the patents in suit. The drawings are différent. Some of the 
divisions of the Italian patent are unquestionably dissimilar and some 
concededly relate to the Planté process. The broad statement relating 
to the primary coating of the supports with active material is not ibund 
in the Italian patent. 

Second. The inventor's statement of his intent and purpose in taking 
the foreign patent and his reasons for not attempting to patent the in- 
vention of No. 337,299 abroad. This testimony is corroborated by his 
notes made at the time he was perfecting the inventions patented abroad. 
When thèse notes are placed side by side with corresponding portions 
of the Italian patent it will be seen that they are substantially similar. 
Mr. Brush testifies that the portion quoted describes the invention of 
Division D of the Italian patent. 

JBrush's notes, Maroh 7, 1882. Division B, Italian Patent. 

"About three weeks agolconceived "]n this division I shall treata sec- 

the idea of preparing secondary bat- ondary battery élément, wherein, be- 

tery plates by compressing partially fore treatment by a ' forming ' pro- 

oxidized precipitated metallic lead, in cess, either the entire body thereof. 
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the form of a fine powder, with great 
pressure, whereby I expect to get a 
solid metallic plate cohérent and mal- 
léable. * * * Kow, by using 
very flnely granulated or precipitated 
lead, and siightly oxidizing superfl- 
cially each partiels, spontaneously by 
exposure to the air, or otherwise, and 
then compressing the métal, I will 
get a lead plate having minute seams 
throughout its substance filled with 
oxide of lead. This will very greatly 
facilitate the oxidation of the plate in 
the process of ' forming ' in the bat- 
tery. It will probably be found ad- 
vantageous to coata sheet of ordinary 
roller lead on one or both sides with 
this peculiar flssured métal so that the 
rapid oxidation in the battery will be 
arrested by the rolled métal when the 
prepared métal is ail oxidized. " 



or only the coating or covering of a 
suitable core or body, consists of a 
raass, composed of metallic lead and 
lead-oxide, in an intimateiy mixed 
condition, pressed or united together 
into a compact and flrmly cohérent 
mass. 

"In constructing this mass I take 
metallic lead in a pulverized, granu- 
lated, precipitated, or other flnely-di- 
vided State, and allow the surface of 
the lead particles to become oxidized, 
either by exposure to the air, or by 
any suitable artificial oxidizing pro- 
cess or application. * * * I now 
subject the mixture to heavy pressure, 
hydraulic, or otherwise, whereby its 
particles are united and Consolidated 
into a compact and flrmly cohérent 
mass. The mass thus formed consists 
of metallic lead, having minute veins 
of oxide of lead every where ramifying 
and extending through it; and thèse 
veins of lead oxide within and 
throughout the mass greatly facili- 
tate the pénétration of the eiectrical 
action in «forming' the plates for 
operative use in secondary batteries. " 



The notes of Mardi, 1882, seem to describe the invention of Division 
D; they certainly do not describe the invention of No. 337,299. 

Third. United States patents, other than those in question, were is- 
sued to Mr. Brush for the divisions of the Italian patent evidently in- 
cluding Division D. At that time, therefore, neither the inventer nor 
the patent-ofEce officiais thought thèse inventions, or any of them, were 
the same as No. 337,299. Furthermore, the attention of the officiais 
was particularly called to the foreign patents. The opinion of the 
United States officiais seems to hâve been entertained also by those of 
Italy, France and England. Faure's invention was well known abroad 
and yet the patents issued to Brush with no objection, apparently, from 
any source that they interfered with Faure. 

'Fourth. The fact that a shar^ distinction is drawn in No. 337,299 
between the inventor's and Planté's method. Mr. Brush claims his sec- 
ondary battery élément "as contradistinguished from a plate or élément 
having the active material produced by the disintegrating action of elec- 
tricity as in the well-known Planté process." There is nothing of this in 
the Italian patent. On the other hand the inventor clearly intimâtes 
that the plates of Division D are to be formed by the Planté process. 

Fifth. The vast superiority of the électrodes of the United States pat- 
ents in question over those made in accordance with the directions of the 
Italian patent, as demonstrated by the experiments of the complainant's 
experts. A careful reading of Division D in the light of the testimony 
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has convinced the court that some, at least, of thèse expérimental plates 
are made in conformity with the formula of that division. None of them 
are like the plates of No. 337,299. 

Sixth. The Italian patent is capable of a narrow construction which 
differentiates it from the patents in suit. When to the statements of the 
patent itself is added the testimony of the inventer that he intended to 
limit the patent in ail its branches to a coating formed by the action of 
the electric carrent and that he did not intend it to cover a coating placed 
on the plates mechanically before they are subjected to electrical action, 
there seems to be every reason why the narrower construction should be 
adopted. 

Seventh. The fact that the élément of the Italian patent is produced by 
heavy pressure, hydraulic or otherwise, whereby the particles of lead 
and lead oxide are compacted into a firmly cohérent mass having minute 
veins of oxide of lead everywhere ramifying through it. There is noth- 
ing resembling this in the United States patents in suit. 

Eighth. The "mass" described in the Italian patent is malléable and 
capable of being made into strips or wires and manipulated so as to form 
any style of élément. Neither the active material of No. 337,299 nor 
the completed plate of that patent is capable of such treatment. 

Ninth. No. 337,299 is designed to cover Mr. Brush's inventions made 
in the summer of 1879 and in the summer and autumn of 1880. Brush 
Electric Co.v. Julien Electric Co. , supra, 687 ; Electrical Acciimulator Go. v. Ju- 
lien Electric Co., myra, 129-131. Bearing this in mind it is quite clear 
that the discoveries of thèse years alone are insufficient to support the Ital- 
ian patent. Something more is required. What Mr. Brush did in 1879 
and 1880 is not described in the Italian patent. What he did in 1882 
is described there. 

The foregoing are some of the reasons which hâve induced the court 
to overrule the défense of forfeiture; in fact the more the Italian patent 
is studied the more settled becomes the conviction that it is not ior the 
same invention aa No. 337,299. Apply the test suggested in Commercial 
Mamifg Co. v. Fairbank Canning Co., 135 U. S. 176, 194, 10 Sup. Ct. 
Rep. 718. If a person in this country, after the issue of No. 337,299, 
were to commence the manufacture of secondary batteries by the pré- 
cise processes described in the Italian patent would the court grant an 
injunction to restrain their use as infringements of the claims of the 
United States patent? It is thought, upon the conflicting testimony 
hère presented, an intelligent court would feel compelled to deny an 
injunction on the ground that infringement was not proved, or, at least, 
that the question was involved in such uncertainty and doubt as to 
justify the court in withholding the writ. It may as well be admit- 
ted that this défense does not appeal strongly to the conscience of a 
court of equity. The statute créâtes it and in ail cases where the facts 
are clear the statute must be implicitly followed. But no one can ex- 
amine the course of judicial décision upon the subject without being im- 
pressed with the fact that the courts bave sought to construe it liberally 
and hâve seldom, except in the plainest cases, permitted it to defeat a 
valuable patent. Beîieving that Mr. Brush is entitled under our law to 
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protection for a merîtorious invention the court should not, unless fully 
convinced that the facts warrant such a course, deslroy his patents upon 
grounds which do not go to the merits of the invention, and which, for 
want of a more accurate word, may be termed "technical." Why a 
meritorious inventer, who is a citizen of this republic, should lose his 
rights at home because he has tried to protect them abroad is, on prin- 
ciple, not easy to comprehend. It is said the expiration of the Italian 
patent threw the invention into the public domain. So it did, into the 
domain of the Italian public, but if Mr. Brush had taken no patent in 
Italy the Italian public could hâve practiced the invention from the 
moment it became known there. Had he taken no foreign patents his 
invention would hâve been thrown into the public domain of every land 
but this. In this country his inventions would hâve been protected for 17 
years, outside of this country they could hâve been used with perfect 
impunity. The inventor applied for bis patent hère long before he ap- 
plied abroad, but through the delay of îUe patent-office the foreign pat- 
ents were issued first. 

Assuming the inventions to be similar, the inventor has been guilty 
of noiault, the American public has lost no rights, and yet, under the 
provisions of this statute, which it is thought was never intended to ap- 
ply to a case like this, a valuable monopoly is destroyed. Thèse ob- 
servations are, perhaps, only germane to the présent inquiry as they 
tend to emphasize the suggestion already made that in dealing with a 
défense where, as in this case, the disaster following the inventor's act 
is so out of proportion with the fault, if fault it be, the court should 
proceed with the utmost caution, and, where the évidence is not clear, 
give to the inventor the beneflt of the doubt. If convinced that he did 
not intend to patent the invention abroad, the court should not by con- 
struction broaden the language of the foreign patent so as to destroy the 
domestic patent when that language is capable of a construction which 
permits the domestic patent to live. 

The question of how to dispose of No. 337,298 is, in view of complain- 
ant's position regarding it, more puzzling than ever. The rule which 
obtains in this circuit requiring a disclaimer of invalid claims as a con- 
dition of a decree has always seemed an arbitrary one. It certainly 
seems inéquitable that the court, ntnisi privs, should compel the patentée 
to renounce forever a claim which may be held valid upon appeal. It 
is possible that this rule may be modified by the circuit court of appeals. 
In view of this contingency and of the extraordinary and distinguishing 
circumstances surrounding this case the court has ooncluded, if thecom- 
plainant upon refiection still desires to assume the responsibility of re- 
taining two patents for the sarae invention, not to require a surrender or 
disclaimer of No. 337,298 as a condition of a decree. It is thought, 
however, that pending an appeal it should be deposited with the clerk 
to await the further order of the court. An accounting having been 
waived, it foUows that, on filing a disclaimer of claims 11 and 13 of pat- 
ent No. 837,299 the complainant is entitled to a decree upon claims 1, 
2, 3, 6, 7, and 12 of this patent, and upon claims 7 and 14 of No. 266,- 
090 for an injunction, but without costs. 
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KiLBOUENE et al. V. W. Bingham Co. 
(Circuit Court, N. D. OMo, E. D. July, 1891.) 

Patents for Inventions— Infringemek-t—Sinks. 

Letters patent No. 340,146, granted April 12, 1881, to James Kilbourne, for a sink 
■wbich is to be manufactured by swaging or striking up from a single sheet of 
wrougbt Steel or iron, are void for want of invention. 

In Equity. 

Suit for infringing letters patent No. 240,146, granted April 12, 1881, 
to complainant James Kilbourne for a sink. Claim first, vt'hich is in 
issue in this case, reads as foUows: 

"The herein-described sink, made of a single sheet of wrought steel or iron, 
■without joint, seam, or interior angle, substantially as set forth." 

The patentée, in his spécifications, sa3's: 

"My invention consists of a sink swaged or struck up from a single sheet 
•of wrought iron or steel, without joint, seam, or interior angle. Heretofore, 
so far as I am informed, ainks hâve been made of cast-metal. Sinks of this 
kind are neither strong nor durable. ïhey break easily and frequently in 
shipping or in storing them, and also in placing or setting them in position 
for use. They are also liable to fracture or break if water should freeze in 
them; and, in order to give them the modicum of strength which they pos- 
sess, a considérable amount of métal must be used in their construction, mak- 
ing them cumbersome and heavy, and increasing expenses of manufacture. 

"I bave discovered that the above-specified defects can be completely re- 
moved by making the sink of wrought iron or steel, said sink being swaged 
or struck up from a single sheet of such métal, as hereinbefore flrst specified. 

"Such a sink is, of course, stronger than one of cast-metal, and is not lia- 
ble to be fractured or broken by a sudden jar or blow. It is cheaper than a 
cast-metal sink, for the reason that much less métal is required in its construc- 
tion, and it can be, by the swaging opération, ^as, for instance, hf being 
struck up in a drop-press, — made more rapidly and economically. 

"And, again : The sink being, as seen in the drawings, without interior 
angle, has practically equal strength at ail points, and lias no corners where 
sédiment or dirt can gather. " 

M. B. Leggett and Watson, Burr & Livesay, for complainant. 

Briesen & Knouth, H. M. Turk, and Arthur V. Brieaen, for défendants. 

Before Sage and Ricks, JJ. 

Sage, J., (afier stating thefacts as above.") The complainant's sink dif- 
fers in no respect whatever from sinks manufactured by him and others 
prior to his patent, and in gênerai use, excepting that it is constructed 
of wrought iron or steel, swaged or struck up from a single sheet, by a 
process which is old and perfectly well known. The material is old; 
the mode of manufacture is old ; and the only thing claimed in addition 
to what is set forth in tlie spécification, to support the invention, is that 
the resuit is a new manufacture, having the advantage over the old that, 
whereas cast-iron is porous, and therefore absorbs impurities, and gives 
out unpleasant and unhealthful odors, the wrought iron or steel is im- 
pervious, and free from that objection. 



58 FEDERAL EEPOETEB, Vol. 47. 

There may be novelty in that precisely this construction for a sink is 
new, but there is not invention. It is true that in Hotchkiss v. Green- 
wood, 11 How. 248, where the patent was for an improvement in making 
door and other knobs of clay or porcelain, instead of iron, brass, wood, 
or glass, which was held to be nothing more than the substitution of 
one material for another in constructing the article, the court said that 
the clay or porcelain door-knobs had no properties or functions which 
other door-knobs, made of différent materials, had not. Like expres- 
sions are to be found in other cases, as in Hicks v. Kelsey, 18 Wall. 670. 
But in each case where a patent has been sustained by reason of the use 
of new material it has been upon a finding, on the facts and circum- 
stances of the case, that invention was displayed. 

There is no doubt, as stated by Mr. Phillips, in his work on Patents, 
page 134, that "there may be cases in which the substitution of a différ- 
ent material may be matter of contrivance or invention, and in such 
case the particular mode of applying the new material would be a good 
subject of a patent." 

In the case of Hotchkiss v. Greemvood, the court announced that supe- 
riority of material cannot be itself the subject of a patent, and that "the 
meaning of the doctrine is that the superiority must extend beyond mère 
comparative cheapness or durability, or adaptation to the purpose for 
which the old material was used, and must lead to some change in the con- 
struction or mode of opération." Many other cases might be cited, but 
it is not worth while. The doctrine is well known, and weli understood. 

In this case, not only was the material old, and its qualifies, includ- 
ing that which it is claimed sustains the patent, perfectly well known, 
but it is shown by the défense that varions structures, manufactured in 
the same way, and from the same material, without joint, seam, or iri- 
terior angle, vvere manufactured and in public use long before the date 
of the complainant's alleged invention. Araong thèse is a bidet pan, 
manufactured in New York as far back as 1876; a butler's tray, in com- 
mon use before 1880; a fianged baking-pan, resembling in shape the 
complainant's sink, madè of wrought iron or steel, before 1880; and there 
is testimony that articles like that exhibit hâve been stamped for eighteen 
or twenty years in large quantities. So, also, oval and round dish- 
pans, round wash-boilers, oblong bake-pans, perforated and solid wash- 
bowls, umbrella drips, and scoop-trays, were stamped out of sheet^metal 
before 1880. 

Without entering upon a considération of the patents shown in antici- 
pation, what has already been said is more than sufficient to establish 
that there is no merit in the complainant's patent. 

The biU wili be dismissed. 
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' BoTTLE Seal Co. v. De La Veegne Bottle & Seal Co. 

{Circuit Court, D. New Jersey. July 8, 1891.) 

1. Patents fob Inventions— Novbltt — Bottle Stoppées. 

Lettera patent No. 438,709, issued October 21, 1890, to William Painter, for a de- 
vice for extracting an arcbed bottle stopper byftttaching a headed stud to the crown 
of the arch, and applying force thereto, so as to cause a rétroversion of the arch de- 
structive of the latéral pressure of the stopper, and so rendering its removal easy, 
were not antiolpated by the ordinary stoppers of wash-baslns and bath-tubs, or by 
ordinary ink-bottle oorks with their attendant corkscrews. 

3. Same — Anticipation. 

Nor was said patent antioipated by the statement in letters patent No. 337,099, 
Issued in September, 1885, to said William Painter, that "it is sometimes désirable to 
remove the disk stopper without the use of a tool. In such cases I form the disk 
with a lug or ear. I may also attach to the disk an eye of wire, like the shank of a 
bntton, or a string, cord, or other device to facilitate its removal. " 
S. Same — Eqditt Pleabinq — Demurreb. 

The validity of a patent may be attacked for lack of inventive novelty by de- 
murrer to a bill to restrain infringement, although the bill properly allèges the 
novelty aud usefulness of the patented device. FoUowing Brown v. Piper, 91 
TJ. 8. 44. 

4. Same— JuDiciAi. Notice. 

Courts will not take judicial notice of patents for inventions. 

In Equity. 

Wetmore & Jenner, for complainant. 

Banning, Banning & Payson, for défendant. 

Gbeen, J. This matter cornes before the court upon demurrer to the 
bill of complaint. The bill is in the usual form of bills of complaint, 
seeking injunction and relief upon an alleged infringement of letters pat- 
ent. It sets forth that in September, 1885, oue William Painter, of 
Baltimore, Md., being the original and first inventer of a certain new 
and tiseful improvement in bottle stoppers, which had not been known 
or used by others in this country, and had not been in public use for 
more than two years prior to the application for letters patent, was granted 

letters patent bearing date the said day of September, 1885, and 

numbered 327,099. That on October 21 , 1890, the said William Painter, 
having invented anolher new and useful improvement in bottle stoppers, 
not before known or used in this country, was granted therefor letters 
patent bearing the said date, and numbered 438,709. That thèse letters 
patent, by certain indentures of assignment, bave been granted, assigned, 
and transferred to the complainant, who is now the sole and exclusive 
owner thereof. That the inventions and improvements described and 
claimed in said respective letters patent were and are capable of joint use, 
and were and are so conjointly used, and are intended so to be; and that 
the said inventions and improvements, and each of them, are designed 
and intended to be used together and in combination and connection with 
bottles or similar vessels. That said improvements and inventions are 
of great pecuniary value to the complainant; are of great benefit and ad- 
vantage to the public; and that the public bas generally acknowledged 
and acquiesced in the rights of the complainant under said letters patent. 



60 FEDERAL REPORTER, VOl. 47. 

The bîll then charges that the défendant is infringing both of the said 
letters patent willfully and knowingly, to the irréparable loss and injury 
of the complainant, and prays for a writ of injunction, and for other 
customary relief. This bill of coniplaint, so far as the alleged iiifringe- 
ment of letters patent No. 327,099 is charged, the défendant has fully 
answered; but to so much of said bill of complaint as charges and seeks 
relief for the alleged infringement of letters patent No. 438,709, a gênerai 
demurrer has been interposed. The causes of demurrer assigned are that 
the alleged improvements in bottle stoppers supposed to be secured by 
said letters patent are lacking in novelty, invention, and patentability. 
It is a gênerai principle in equity pleading that, as a demurrer proceeds 
on the ground that, admitting the facts stated in the bill of coniplaint 
to be true, the complainant is not entitled to the relief sought, ail mat- 
ters of fact are admitted by the demurrer, and cannot be disputed or dis- 
proved in aid thereof, and such admission extends to the whole matter 
and form in which it is stated in the bill. Treating the question before 
the court simply as one of pleading, it would be exceedingly diflicult to 
find the slightest ground for the justification of a demurrer in the présent 
bill of complaint. The bill is complète, full, and orderly in its state- 
ments. It avers properly that Painter was "the original and first inventer 
of certain new and useful improvements in bottle stoppers," as fully de- 
scribed in the letters patent referred to; that said invention and improve- 
ment "had not been known or used by others in this country, and had 
not been patented or described in any printed publication in this or any 
foreign country, before the invention and discovery thereof, and had not 
been in public use or on sale for more than two years prior to the appli- 
cation for letters patent." It further avers that "said invention has been 
and is of great benefit and advantage, and that the public has generally 
acknowledged and acquiesced in the rights of the complainant under said 
patents." It finally charges in express and précise terms that the défend- 
ant willfully infringes said letters patent by making, sclling, and using 
the improved "bottle stoppers," protected by the letters patent, to the 
irréparable loss and injury of the complainant. Every one of thèse aver- 
ments is admitted to be true by the demurrant. Certainly, under such 
admission, stronger ground for équitable relief could hardly be shown. 
The right, the infraction, the irréparable injury, the actor in the wrong- 
doing, are clearly set forth and described. As a pleading in a cause, 
this bill of complaint is not open to adverse criticism in any particular. 
But it is claimed by the delendant that, notwithstanding the effect of 
the démarrer upon the averments of the bill, the invention alleged to be 
protected by the letters patent of October, 1890, is wholly wanting in 
patentable novelty, and that such defect appears from the very letters 
patent themselves, or by reason of other matters, of which the court will 
take judicial notice. In other words, although the défendant admits the 
usefulness and novelty of the invention, yet the insistment is that such 
usefulness and such novelty are really negatived by the letters patent in 
question, or by matters of common knowledge. Notwithstanding this 
incongruity resulting from the contradiction of the pleading by the con- 
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teution of the défendant, it must be taken as settled that the validity of 
a patent may be attacked for lack of inventive novelty by way of de- 
murrer. The leading case of Brown v. Piper, 91 U. S. 44, so holds, and 
is necessariiy a controiling authority. But it is equally certain that a 
demurrer for siich cause can only be sustained in those cases where the 
court can adjudge the device described and claimed in the letters patent 
to be without patentable novelty, without the least scintilla of évidence, 
and solely because of facts of which the court is bound to take judicial 
notice. There are two reasons assigned by the défendant in support of 
its demurrer. The first is based upon the letters patent thernselves, 
which, it is insisted, are void upon their face. The second is drawn 
from the state of the art at the tinie the letters patent were granted, and 
the contention is that the court will take judicial notice of that as dis- 
closed either in publications, by the gênerai use by the public of articles 
or devices similar to that described in the letters patent and anticipatory 
of it, or in other letters patent granted previously to the application for 
thèse letters patent by the complainant. An examination of the letters 
patent under considération shows that the complainant, having previously 
invented a boltle stopper involving in its design theprincipleof thearch, 
which immediately met with great success, discovered by expérience 
that the one defect in his device was the absence of means surely to ex- 
tract it from the neck of the bottle, easily, readily, and without injury 
to the stopper itself. To remedy tbis defect was the problem he set 
himself to solve. He did solve it in this way: He attached to the 
stopper, at its center, a headed stud, to which a tool could be applied 
with great facility and précision, and there by the stopper extracled with 
ease. This stud, he declared, might be in the form of a straight shaft, 
passed through the disk stopper, and was to be provided with a head at 
each end, or it might be made of a wire staple, passing through the disk, 
having its ends twisted together to form a hold for the extracting instru- 
ment. Préviens to this conception, the stopper was extracted in one of 
three ways, as stated by the complainant in the second patent: (1) By 
means of a pointed instrument, which would penetrate the substance of 
the stopper, and then lift it out, inverting its arch; (2) by rotation un- 
der pressure applied to one edge of the stopper; (3) by means of an ear 
or ilap attached to one edge of the stopper, — ail of which, however, were 
far from satisfactory . The défendant insists that in the first letters pat- 
ent granted to the complainant another or a fourth way of extracting the 
stopper from the mouth of a bottle was described as folio ws: 

"It is sometimes désirable to remove tlie disk stopper from the bottle with- 
out the use of a tool. In such cases I form the disk with a lug or ear. I may 
also attach to the disk an eye of wire, like the shank of a button, or a string, 
cord, or otlier device to facilitate its removal." 

This last described device — the eye of wire, like the shank of a button, 
or string or cord, or other device to facilitate removal — the défendant dé- 
clares describes exaetly, or, if not with exactness, certainly substantially, 
the very device for which the last letters patent were granted. And it 
is insisted that things described, but not claimed, in a patent, cannot 
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form the subject of a subséquent patent; it being well settled that what- 
€ver is described in a patent, but not claimed, is dedicated to the pub- 
lic, unless, indeed, where the omission to claim was the resuit of ac- 
cident or mistake, and a prompt application for a reissue of the letters 
patent enabled the inventor to reeover and secure what had been unwit- 
tingly overlooked. The application of this principle, it is contended, 
would utterly destroy the validity of the letters patent in this case, and 
80, depriving the complainant of a right to relief, justify the demurrer. 
The principle relied upon by the défendant is perfectly well settled, and, 
if applicable to this litigation at its présent stage, would undoubtedly 
bar the right of the complainant to appeal to a court of equity for relief. 
The alleged infringement of the défendant would be no infringement, 
but only the exercise of a right with which, in common with the public 
generally, it had been endowed by the formai action, or perhaps it 
would be more correct to say non-action, of the complainant. But I 
am not willing to give to the statements in the first letters patent the 
construction contended for by the défendant. I do not regard the so- 
called "fourth method" of extracting the bottle stopper as a distinctive 
method, separate or différent from the third method. The inventor, in 
describing bis third method of extraction of the stopper, is referring 
solely to the removal of the stopper without the use of a tool. To do 
that he attaches to the side of the stopper a lug or ear, a slight pull upon 
which will loosen and remove it. He adds, "I may also attach to the 
disk an eye of wire, like the shank of abutton," etc. This seems to me 
to be a mère substitute for the lug or ear, to be attached, as was the lug 
or ear, to the side of the stopper; certainly its statement as a raeans of 
removal would not suggest a removal by a force applied to the under 
side of the stopper, causing a rétroversion of the arched stopper, the de- 
struction of the latéral pressure of the stopper upon the sides of the bot- 
tle, and a speedy and sure extraction. If I am correct in this conclu- 
sion, it followa that there was no disclosure in the first letters patent of 
a means of extraction of bottle stoppera now claimed to be the proper 
subject of the second letters patent, and, if so, then the principle relied 
upon by the défendant as destructive of the complainant's right to relief 
is not applicable. Nor am I willing to hold as a matter of law, upon 
this présentation of the case at bar, that the coUocation of admittedly 
old éléments, as described in the complainant's second letters patent, is 
a mère aggregation, and not a patentable combination. I ara willing to 
say frankly that the argument of defendant's counsel bas raised a very 
serious doubt whether this new method of extraction of bottle stoppers 
is the résultant of a combination, due to the co-operative action of each 
élément in that combination, and wherein every separate constituent of 
the combination qualifies each and every other. But a doubt is not 
sufiicient to destroy the validity of a patent which bas passed the ordeal 
of being granted. Besides, to hold letters patent invalid upon a de- 
murrer the judgment must be surely based upon certainty. Doubts 
must be resolved against the défendant. Unless the demurrant's con- 
tention forces absolu te conviction, the demurrer must fall. 
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It was further urged that Ihe device of the complainant, as described 
in the letters patent, was lacking in patentable novelty, inasmuch as it 
bas been anticipated, almost since the memory of man ran not to the 
contrary, by numerous similar devices, such as the stoppers of stationary 
wash-basins, of bath-tubs, of ink-bottles, and many others alleged to be 
fully described in Knight's Mechanical Dictionary, and other encyclope- 
dias, as well as by many other devices, more or less similar, described in 
letters patent, copies of which were referred to, and exhibited on the ar- 
gument, in illustration of the contention of counsel. And it was stren- 
uously insisted that the court, upon this argument, would take ju- 
dicial notice of thèse anticipa tory inventions and devices, and because 
of them adjudge the device of the complainant to be without patentable 
novelty. It is true that courts, in addition to those facts of which by 
law they take judicial notice, will also, in some instances, take notice of 
facts forming part of the common knowledge of every one. I doubt, 
however, whether the facts urged upon the court in this connection fait 
fairly within such category. If it be admitted that they do, such ad- 
mission would not aid the défendant. The letters patent in controversy 
secure to the complainant a device for extracting an arched bottle stop- 
per by the application of force to the crown of the arch, causing a rétro- 
version of the arçh destructive of the latéral pressure of the stopper, and 
its conséquent and easy removal. Does the stopper of an ink-bottle, 
with its little attendant corkscrew, suggest in the slightest degree the de- 
vice so acting, and its mode of action? or does the stopper of a wash- 
basin or of a bath-tub possess any valuable suggestive power in the prem- 
ise? Can it be justly said that either the one or the other, in itself, or 
in the usual method of its extraction, anticipâtes the peculiar stopper of 
the complainant, or his device and method for its removal ? The an- 
swer must be in the négative. 

So far as the devices protected by the letters patent are concerned, 
and claimed to be anticipatory, it is only necessary to remark that 
upon this argument no notice can be taken of them. The only way by 
which knowledge of them or of the letters patent protecting them can be 
brought to the court is by due and légal proof. It bas never been sup- 
posée! that letters patent could be taken judicial notice of by courts. 
There is nothing in their character nor their contents to so dignify 
them. They are simply contracta reduced to writing, capable of being 
recorded, and of being proved in a particular way. A court is no more 
bound to take notice of their contents or their existence than it is bound 
to notice a deed of conveyance, or a mechanic's lien unproved. The 
demurrer is overruled. 
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SiEMENS-LuNGREN Co. V. Hatch et al. 
(Circuit Court, D. Massachusetts. July 34, 1891.) 

Patents pou Inventions— Inprtngement—Prelimin art Injunotion. 

Where, on motion for a preliminary injunction to i-estrain infringement, it is nec- 
essary for the patentée to show that he made the invention some years bef ore iie ap- 
plied for a patent, in order to meet Vae charge o£ anticipation, the tinding of the ex- 
aminer of interférences to the eft'ect that the patentée did make the invention at 
the earlier date is not suffloient proof of the fact to warrant issuing the injunction 
when the évidence on which the examiner based his iinding is not preserved. 

In Equity. 

J. R. Bennett and W. B. H. Dowse, for complainant. 

J. L. S. Roberts, for respondents. 

Caepenter, j. This is a motion for an interlocutory injunction to 
restrain the respondents from infringing letters patent No. 282,337, 
granted July 31, 1883, to Andrew P. Lipsey, for gas-burner; and No. 
299,660, granted June 3, 1884, to Andrew P. Lipsey, for gas-burner. 
Several questions arise on the afRdavits, which I do not find it necessary to 
décide, because, in my view, the présent motionmust bedisposed of ona 
single considération, which is as follows: It is admitted that the pat- 
ents in suit are anticipated by patents to Christian Westphal, in the Ger- 
man empire, May 9, 1882, and numbered 21,809; and in France, March 
2, 1882, and numbered 147,691, — unless the court shall find that the 
invention of Lipsey was made at a certain time earlier than the date of 
his application for a patent. The complainant for proof of this point re- 
lies on the affidavit of Lipsey and on the finding of the examiner of in- 
terférences in an interférence between the application for letters patent 
No. 299,660, and the application of J. Gardner Sanderson, upon which 
letters patent were granted to said Sanderson, January 29, 1884, — No. 
292,766. The affidavit of Lipsey uses only thèse words: "I completed 
the inventions which are the subject of those patents in March, 1881, 
having first conceived of them as early as July, 1877." The finding of 
the examiner is that "upon the testimony adduced in behalf of Lipsey, 
it appears that he conceived of this improvement in March, 1881, and 
immediately inade sketches illustrating the arrangement and disposition 
of parts in his proposed lamp." Either of the dates hère given vvould, 
it appears, be sufliciently early to négative the claim of anticipation. It 
is undoubtedly true, as the respondent contends, that the décision of the 
examiner is by no means entitled to the weight which would be given to 
a final adjudication by a court of justice, but I am not disposed to saj' 
that it should be entirely disregarded. It is a final décision of a tribu- 
nal compétent to hear and décide the question of priority of invention, 
and such a décision might in some cases be entitled to much weight. 
But not even a décision of a court would be conclusive; and still more 
must this décision be scrutinized in order to see whether the ground and 
manner of the décision are such that this court may with a good con- 
science take the finding as establishing the facts therein set forth. I 
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think the décision does not stand this test. I do not mean that the dé- 
cision appears to me to be wrong, — in fact I think it altogefner probable 
that it is riglit; but it does not présent the facts in such a way that I 
can clearly see that it is right. ïhe drawings made by Lipsey in 1881 
are not presented, nor are they described, except in the most gênerai 
terms; and I hâve no means of judging whether, as the examiner says, 
they "correspond in ail material respects with the drawings filed with the 
application, and exhibit a mature conception of the invention as pre- 
sented in the application, and of the other means bywhich itis nowpro- 
posed to carry the same into practice." And while the examiner fixes 
the date of the making of the drawings "upon the testitnon}' adduced," 
he makes no further statement as to the character and amount of the tes- 
timony. Hère, then, at the very essential point in dispute, the exam- 
iner gives only his conclusion, without setting out the grounds on which 
it is based. Such an opinion is doubtless ontirely sufficient for the pur- 
pose for which it was prepared, but it furnishes no sufficient basis for a 
finding such as I am asked to make. The affidavit of Lipsey, not to 
mention that he puts the conception of his invention several years earlier 
than does the examiner, is but a bare allégation that he conceived the 
inventions hère patented at a certain time. In order that I may be sat- 
isfied that he is right, I must see the thing which he then invented, so 
that I may judge whether it be the thing hevp. patented. The infringe- 
ment seems to be clearly made out, and in this state of the case the com- 
plainant insista that there should be an injunction, even if there be doubt 
on the other issues hère raised; and he cites Manufaduring Co. v. Deer- 
ing, 20 Fed. Rep. 796; Foster v. Crossin, 23 Fed. Rep. 400; Hat-Sweat 
Manuf^g Co. v. Davis Sewing-Mach. Co., 32 Fed. Rep. 401. I think thèse 
cases support the proposition that the case for an injunction need not 
necessarily be made out in any of the methods commonly used in patent 
cases, as by showing a judicial décision or public acquiescence. But, 
on the other hand, they apply and enforce the gênerai doctrine which 
Controls the exercise of the équitable jurisdiction in the granting an in- 
terlocutory injunction, namely, that the court must on the wholecasebe 
well satisfied that the bill can be maintained. When, as in this case, 
the évidence fails to satisfy the court on one essential point, the whole 
contention of the complainant must fail. The motion must be dismissed. 
v.47F.no.l — 5 
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CosTON V. Pain d al. 

{Circuit Court, S- D. New York. July 7, 1891.) 

Patents ron Inventions— Patentable Invention— Ptroteohnïo Signai. 

The flrst claim of letters patent Ho. 237,093, issued Februai-y 1, 1881, to "William 
F. Coston, for a pyrotechnie siscnal, having one or more colored lights arrangea to 
burn and be exhibited f rom the hand, or at the surface, with one or more aerial 
signal lights arranged to be thrown Into the air, and exhibited while aloft, is void 
for want of patentable invention. 

In Equity. 

WaUer K. Griffin, for plaintiff. 

Francis Forbes, for défendant Pain. 

Walter D. Edinonds, for défendants C. H. Mallory & Co. 

Shipman, J. This is a bill in equity which is based upon the alleged 
infringement of letters patent No. 237,092, dated February 1, 1881, to 
WiJliam F. Coston, assigner to the plaintiff, for an improved pyrotech- 
nie signal. The spécification says that — 

"ïlie invention consists in the combination of one or more colored lights, 
arranged to be exhibited or burned on the vessel's deck or from the ground, 
with one or more colored stars, to be shot up into the air and burned while 
aloft, " 

— And also in the novel construction of divers parts of the mechanism 
of the signal. The claiins are six in number. The first, which is the 
only ohé'said to bave been infringed, is as follows: 

"(1) A pyrotechnie signal, having one or more colored lights arranged to 
burn and be exhibited from the hand or at the surface, with one or more 
aerial signal lights, arranged to be thrown into the air and exhibited while 
aloft." 

The patentée in his spécification defines the term "colored light" as 
follows: ■ 

"It will be understood that by the term 'colored light' is meant a light 
which présents a positive color other than and différent from the light which 
is produeed by the burning of the mealed powder, niter, etc., ordinarily used 
in lioman candies, and similar pyrotechnies. " 

■ ' The other claims are for various mechanical parts of the signal, which 
were not infringed. The défendant Pain's signal is an infringement of 
the first claim. Various défenses were interposed, but I shall consider 
only the patentability of the first claim, in view of the state of the art 
at the date of the invention. For many years, Coston's pyrotechnie 
stationary night signais had been extensively used at the life-saving 
stations of this c'ountry, and on board lines of océan steamers. The 
signal is partially described in letters patent No. 23,529, dated April 5, 
1859, to G. A. Lilliendahl, assigner to the plaintiff, and No. 115,935, 
dated Juue 13, 1871, to the plaintiff. It was, in gênerai terms, a fire- 
work, to be held in the hand, and to be burned on the vessel's deck, 
and consisted in the combination of one or more colored lights, which 
were successively ignited. The "positive color" which is spoken of in 
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the patent in suit was also used in thèse signais. Différent lines of 
steamers adopted, each for itself, a spécial arrangement of colored lights, 
which was made known to the other lines and to the life-saving service. 
Thèse signais were stationary; that is, the composition of which they 
were made was not projected to a distance in the air. Letters patent 
No. 175,359, dated March 28, 1876, were issued to Edward F. Linton 
for a pyrotechnie signal, designed to be an improvement upon the Cos- 
ton signal, which consisted of a fire-work, to be held in the hand, and 
from which, when ignited, colored signal balls were projected into the 
air in accordance with what the patentée says is the "well-known prin- 
ciple of the Roman candie.'' In the signal of the patent in suit, the 
successive stationary lights of the old Coston signal are first displayed, 
and afterwards the aerial balls or stars of the Linton signal or of the 
Roman candie are discharged and burned in the air. The main object 
ofthe invention was to add something to the Coston successive station- 
ary colored lights, and thus materially enlarge the number of signais, 
80 as to supply the demands of individual ship-owners for distinguish- 
ing signais. The mechanical difEculties in the way of carrying out the 
conception of the new signal were such as the skilled mechanic in fire- 
works could surmount, I can see nothing of inventive thought in the 
original idea, and nothing of patentable invention in the embodiment, 
irrespective of novpl means of construction, of the idea of adding to the 
old Coston signal, the aerial signal of Linton, or of the Roman candie. 
Such a signal, however constructed, is the thing which is described in 
the first claim of the patent in suit; for it is admitted that the claim is 
for the described compound signal, irrespective of the mechanism which 
may be employed. The conception of the addition of the well-known 
aerial balls or stars to the stationary Coston light, for the purpose of 
varying or enlarging the number of signais, or of improving the method 
of signaling, was a.perfectly natural one to the maker of fire-works, 
and the means by which the idea could be successfully carried into 
practice were weU known, and could be applied without serions difficulty. 
The particular means by which Coston carried out the idea and which 
are described in the five original claims of the patent may be both 
novel and patentable, but they are not used by the défendants. The 
bill is dismissed. 



AnDEBSON V. PiTTSBUEGH LuMBER Co. 
(Circuit Court, W. D. Pennsylvania. July 2, 1891.) 

Patent por Dbsion— Penalty for Unlicensed Sale— Evidence. 

Complainaiit deposited in the mail, properly addressed to défendant Company, a 
circular reciting that complainant's mantels had been patented by design patents, 
and that parties manufacturing after such designs would be prosecuted. Two of 
the three members of défendant firm testified that they had no knowledge of the re- 
ceipt of the circular by their flrm. Complainant's agent testified that he had a 
conversation with S., one of défendant iîrm, at its office, and said to such member 
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that he saw they had some mantels made by one G. after complainant's desij::n ; 
that S, admitted the fact, and, when asked.if he knew that complainant had design 
patents, admitted that he did, and asked what complainant intended to do about 
the matter, to which the agent replied that he would try to protect his rights. 
Held that, while the presunaptioa that défendant firm received the circulai- vyas 
not overcome, the testimony did not warrant the conclusion that défendant kuevv 
that G. had manufactured mantels in imitation of complainant's design without 
license, so as to make défendant liable for the penalty prescribed by Act Cong. 
Feb. 4, 1887. 

In Equity. 

Wm. L. Pierce, for complainant. 

Levi Bird Duff, for défendants. 

Reed, J. The bill in this case allèges înfringement of design patent 
No. 19,876, being new and useful improvements in a design for mantels. 
The answer raises the same issues as are involved in the case of Anderson 
V. Saint, 46 Fed. Rep. 760, (No. 20, Nov. Term, 1890,) and upon those 
questions, for the reasons set forth in the opinion in that case, I think 
the plaintiff is entitled to a decree. The facts as to the knowledge by 
the défendants that Germain, the manufacturer, had applied plaintiff's 
design wilhout license, are somewhat différent from those in the case of 
Anderson v. Saint, and require considération before it can be decided 
■whether the plaintiff is entitled to the penalty under the actof February 
4, 1887. The patent in this case was granted JuneS, 1890. In the 
latter part of June, 1890, a circular signed by the complainant was sent 
to the défendants, in which he said: "Our mantels are now patented 
by design patents, and which nieans that any parties manufacturing after 
any of our designs will be prosecuted for infringement." The testimony 
shows that this circular, properlj' addressed, was put in the post-office, 
and the presumption is that it was duly delivered to défendants. The 
défendant firm is composed of L. D. Strouse, L* L. Sattler, and L. 
Moeser. Mr. Strouse says that his firm did not to his knowledge receive 
the circular. Mr. Sattler says he never saw the letter, and bas no knowl- 
edge of such a letter being received by the firm, The third partner was 
not examined. This testimony does not rebut the presumption that the 
défendant firm received the notice. Mr. Turner, then acting for the 
complainant, testifies that on or about August 25, 1890, he had a con- 
versation with Mr. Sattler at the office of the firm, and said to the lat- 
ter that he saw they had some of Germain's mantels made after Ander- 
son's design, (the design in question in this case.) Mr. Sattler admitted 
the fact, and Mr. Turner asked if he knew that Anderson had design 
patents. Sattler said he knew that Anderson had patents, and asked 
what complainant proposed to do about the matter, and Turner says he 
gave hiin to understand that complainant would try to protect his rights 
in the matter. Mr. Sattler says he cannot remember any such con- 
versation. The conversation probably occurred, but, in my judgment, 
the testimony will not justify the application of the act of 1887 in thia 
case. Nothing bas been shown to warrant the conclusion that the, de- 
fendants knew that Germain had manufactured mantels in imitation of 
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complainant's design, without license from the complainant, and the 
burden is upon the latter to show this. He is not, therefore, entitled 
to the penalty as against thèse défendants. 



The Mattie May.^ 

GiLis V. The Mattie May. 

(District Court, E. D. New York. July 10,1891.) 

Maritime Lien— Discharging Vessel — Contract with MasTbb. 

When libelant, a longghoreman, began discharging a vessel he was in the employ 
of a stevedore, but, the stevec'ore having left, libelant coutinued the work with the 
crew of the vessel, and on a verbal coutract with the master. Held, that the service 
was maritime, and rendered on the crédit of the vessel, and that libelant had ao- 
quired a lien on the vessel for the amount of the compensation. 

In Admiralty. Suit to enforce a lien for services. 
Goodrich, Deady & Goodrich, for libelant. 
A. B. Stewart, for claimant. 

Benedict, J. This is an action to recover of the schooner Mattie May 
compensation for services rendered in assisting the crew of the schooner 
in discharging a cargo of lumber. The évidence shows that the master 
of the schooner employed a stevedore to take the lumber as it was passed 
over the side of the vessel by his crew, and pile it on the pier. The 
stevedore employed the libelant to work for him in performing this con- 
tract, and he worked one day for the stevedore. The next morning no 
stevedore appeared, and the master of the vessel was informed that the 
stevedore had gone off on a drunk, and would not corne back. Where- 
upon, according to the testimony of the libelant, confirmed by another 
witness who heard the transaction, the master employed the libelant to 
take the lumber from the hands of the crew, and pile it on the pier, and 
promised to pay him for such labor at the rate of 40 cents an hour. 
Under this contract with the master, which the master is not called to 
deny, the libelant worked after the first day, taking the lumber as itwas 
passed to him by the crew of the schooner, and piling it upon the pier. 
It was part of the duty of the schooner in discharging her obligation as 
carrier of the lumber to pile the lumber on the pier. Passing it over 
the side of the vessel, and piling it on the pier, was one transaction, so 
far as the schooner was concerned, in which the libelant worked with 
the crew of the vessel, and as one of the crew. The service so rendered 
in discharging the cargo was maritime, and by the maritime la w the libel- 
ant acquired a lien upon the vessel for the amount of his compensation. 
The answer sets up that the service was performed under a contract with 

'Keported by E. G. Benedict, Esq.., of the New York bar. 
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the stevedore. But the service rendered after the stevedore left was un- 
der .2. contract with the master, and was performed on the crédit of the 
schooner. The libelant is entitled to a decree for the amount of his 
wages, 41 hours, at 40 cents an hour, $16.40, with costs. 



The William A. Taylob.^ 

Bartley et aï. v. The William A. Taylor. 

(District Court, E. D. New York. July 15, 1891.) 

Salvagb— VESSEt Adkipt in New York Habbob. 

A caftal-boat got adrift from her tow oft pier 6, North river, in a dense tog, and 
began to drift with the ebb-tide. No one was aboard of her. A tug discovered 
hèr, and had begun ta tow her, when the helper of the tow came up, and directed 
her to be returned to the tow ofl pier 6, which was done without difaculty, the fog 
having lifted. The value of the beat, cargo, and freight was 81,834.50. Held, that 
the service was a salvage service, but of no great merit, and $100 was suflicient 
compensation. 

In Admiralty. Suit to recover salvage compensation. 
Peter S. Carter, for libelants. 
Hyland & Zahriskie, for claimants. 

Robinson, Bright, Biddle & Ward, for Pennsylvania R. Co. and The 
John E. Berwind. 

Wing, Shoudy & Piitnam, for New Jersey & N. Y. Transp. Co. 

Benedict, J. This ia an action to recover salvage compensation for 
services rendered to the canal-boat William A. Taylor on February 14, 
1890, by the tug M. D. Wheeler. It appears that the canal-boat William 
A. Taylor, loaded with coal, while being towed up the North river, got 
adrift from the tow in a dense fog, and was drifting down towards Gov- 
ernor's island on the ehb-tide, when the steam-tug M. D. Wheeler, 
bound on business to Port Amboy, fell in with her. The fog was still 
dense. The men from the tug boarded the canal-boat, and, finding no 
one on board, made fast to her, and commenced to tow her. At this 
time the helper Berwind corne along-side, and informed those on board 
the tug that the canal-boat was a part of a tow then off pier 6, and di- 
rected them to take her back to the tow to which she belonged. This 
was done. By this time the fog had lifted, so that the tow was found 
without difRculty. The service rendered to this canal-boat involved 
no risk, and very little labor. It was nevertheless a salvage service, for 
it was voluntary, and rendered to a vessel in péril; the péril consisting 
in the fact that no one was on board the canal-boat, and that, if the fog 
had continued as it was before the Wheeler came, the canal-boat might 
hâve drifted ashore, or been run down, without being discovered by any 

' Reported by E. G. Benedict, Esq^., of the New York bar. 
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vessel. This péril was net very great, but it was a real péril, and enti- 
tles the libelant to salvage compensation. The value of the canal boat 
was $600; her freight, $300; and her cargo, $934.60. The libelant 
asks to be paid the sum of $500. I think $100 a sufficieut salvage com- 
pensation, and that sum is allowed, with costs. 



The Eldoeado.^ 



Starin's City, River & Harboe Transp. Co. v. The Eldorado and 

Two Steam-Tugs. 

(District Court, E. D. New Yorh. July 17, 1891.) 

1. CoLLisiOîT— New Yokk Harbor — Speek Neab Fier Line. 

The steam-sMp Eldorado, coming In from sea, was proceeding near the New York 
piers towards her slip,when she oollided with a railroad float, moving out from the 
docks in charge of two tugs. Held, that if it were the fact, as the master of the 
steam-ship testifled, that the heavy float moved out 931 feet after he flrst saw her 
coming past the end of the lower pier, the inability of the steamer to corne to a 
stop showed that she was moving at too high a rate of speed; if, on the other 
hand, the évidence for the float was true that it was struck when only one-third 
of its length outside the pier, it showed that the steam-ship was running too near 
the piers; and, on either hypothesis, the steamer should be considered in fault, 
3. Same— TowiNO OUT CI' Slip— Neqli&enoe— LooK-OuT. 

The tugs in charge of a railroad float were held in fanlt for taking the float out 
of a slip into the North river without flrst observing whether any boats were ap- 
proaching along the docks, without giving any warning whistle, and at a time 
when the fog in the air was such as to induce vessels in the river to run near the 
docks, by reason of which neglect the float was struck by a steamer whioh had 
been coming up stream near the piers, in plain sigbt. 

In Admiralty. Suit to recover damage caused by collision. 

Carpenter & Mosher, for libelant. 

Ghas. H. Tweed, (Robert D. Benedict, of counsel,) for the Eldorado. 

Benedict, J. This action is brought by the owner of a float used in 
transporting railroad cars about the harbor of New York, known as " D. 
L. & W. No. 5," to recover the sum of $30,000 as damages caused by a 
collision betweén that float and the steam-ship Eldorado on the evening 
of October 23, 1888. The steam-ship Eldorado, bound from New Or- 
léans to New York, on the evening of October 23, 1888, arrived in the 
harbor of New York, in a fog that bid fair to compel her to anchor. In 
the neighborhood of 6 o'clock in the afternoon, however, the fog lifted 
so that lights could be seen distinctly, and the steamer proceeded to- 
wards her pier at the footofCharlt-on street, in the North river. Thetide 
was ebb, and the steam-ship, anxious to reach her pier before night-fall, 
and to hold the city lights in case the fog should drop again, pressed on up 
the North river, keeping close to the piers on the New York shore. When 
she had reached as far up as between pier 18 and pier 20, she encountered 

iReported by E. G. Benedict, Esg., of the New York bar. 
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the float D. L. & W. No. 5, moving out into the river; and, before the 
steamer could bestopped, she struck the fioat a heavy blow on the lower 
side, (orportside, as the float was going,) cutting into hersonie tîve feet. 
The large amount of damage that ensued resulted from the fact that the 
colUsion caused the float todump into the river the railroad cars she had 
on board. The float was at the timeof the accident beingmovedoutfrora 
the bulk-head between pier 18 and pier 19, North river, into the North 
river, by two tngs, one the W. H. Vanderbilt, and the other the James H. 
Langston. The course given the float by thèse tugs was out from the piers, 
while the course of the steamer was parallel to the ends of the piers. 
An examination of the testimony has convinced me that this disastrous 
collision should be attributed to fault on both sides. The fault on the 
part of the steamer consisted in running so near the piers as she did, at 
the rate of speed that she carried. I entertain no doubt that, when the 
steam-ship discovered the float moving out from the end of pier 18, the 
course the steamer was then upon wou]d hâve carried her outside, and 
clear of pier 20, which pier extends 221 feet outside of the end of pier 
18. From the bulk-head where the float started to the end of pier 18 is 
about 480 feet. The float was seen by the master of the steam-ship as soon 
as her end appeared at the end of pier 18, and, as the resuit shows, it was 
not then possible for the steamer to be brought to a stop before she reached 
the course of the float. As to the distance outside pier 20 reached by 
the float when she was struck, the testimony is conflicting. According 
to the testimony of the master of the steamer, the float when struck was 
some 700 feet outside of the line of the end of pier 20, and in the 
strength of the ebb-tide. According to the testimony in behalf of the 
float, the float when struck was no more than one-third of her length 
outside the line of the end of pier 20. If, as the master of the steamer 
says, the float moved out 921 feet after she was seen by him before she 
was struck, the fact that itwas impossible to bring the steamer to a stop 
while this heavy float, at her slow rate of moving, ran that distance, 
shows that the steam-ship was going at too high speed. If, on the other 
hand, as witnesses for the float say, the float, when struck by the 
steamer, was only one-third her length beyond the end of pier 20, that 
fact shows the steam-ship in fault for running too near the piers. 
Eighty feet from the ends of the piers is too near for a steamer like the 
Eldorado to be going, at even five miles an hour, which is the speed her 
master gives her. The fault on the other side is as clear, for this heavy 
float was put, without notice by whistle, directly under the bows of the 
Eldorado, at that time plainly visible, coming up the river from below, 
and so close at hand that collision was inévitable, unless the float should 
be kept back out of the steamer's way. The fioat would not hâve been 
pla/^ed in this dangerous position had proper attention to the condition 
of the river been paid by those engaged in handling her. No attention 
whatever seems to bave been paid by them to what was occurring in the 
river below them, and the présence of the steamer was unknown until 
she was upon them. The only person on the fioat says that be did not 
see the steamer until she was within 15 or 20 feet of him. When those 
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on the Vanrlerbilt saw the steamer she was already off the Cortlandt- 
Street ferry, and then she was seen only because they "happened to look 
that way." The steamer was not more than 250 feet away when she 
was first seen by the tug Langston, then fast to the float on the lower 
side. No one on either tug or on the float heard the whistles of the Eldo- 
rado, which are proved by the testimony of many witnesses to bave been 
blown. This careless method of putting a float like this ont into the 
river was used when the condition of the fog was such as to induce ves- 
sels to run near the piers, (vvhere it was seen that the steam-boat Starin 
was running,) and for that reason spécial watchfulness was required. 
The testimony makes it plain that this unwieldy float was moved ont 
into the stream frona pier 18 without any watchfulness whatever, at a 
time when any attempt to move her out ahead of the stçamer, then coni- 
ing up, was attended with danger of collision. That proper attention on 
the part of those responsible for the movements of the float would hâve 
avoided collision is shown by the fact that, when the Eldorado came 
up by pier 16, another float was being moved oUt into the stream 
from that pier by the tug Columbia ; but, the steamer being seen, col- 
lision with her was avoided by timely efforts on the part of the Colum- 
bia, although the steamer came on without change of course or slacking 
of speed. For thèse reasons, my conclusion is that the damages result- 
ing from this collision must be apportioned. The tug Vanderbilt bas 
been made a party to the action upon the pétition of the steamer, and 
the tug Langston is lost; but, inasmuch as the tugs and the float were 
owned by the same owners, it is, I suppose, unnecessary to distinguish 
between the liability of the float and the liability of the Vanderbilt. 



HuNT V. Metcalf et al, 
{District Court, S. D. California. June 39, 1891.) 

1. Shipping— Chartbk-Partï — Comstruction — Time. 

A cbarter-party for the period of six months contained the clause: "Vessel, if 
kept over the charter time, the same rate as the charter, with the privilège of six 
months over the charter if wanted. " Held, that the charterers had the right to 
keep the vessel for such time as they wished, not exceeding six months additional 
in aU, at the charter price. 

3. Same— Place of Delivekï— Tendek. 

Where the charterer is to deliver the vessel to the owner at the home port or 
another, at the latter's option, tender of her at either port is sufflcient to relieve 
the charterers of further liability, where the owner fails to exercise the option. 

In Admiralty. 

David L. Withington, for libelant, 

Brosseau, Hatch & Thomas, for respondents. 

Ross, J. The case shows that the respondents, who are résidents and 
merchants of Santa Barbara, were desirous of chartering a vessel to en- 
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gage in hunting otter; and learning that the libelant was the owner of the 
sehooner Ethel, which is a registered vessel of 31 tons burden, and whose 
home port is San Diego, where the libelant résides, arrangea with him 
to take the sehooner to Santa Barbara, that the parties might enter into 
a charter-party, — respondents agreeing to pay libelant the costs incurred 
in taking the vessel to that port. Accordingly, the Ethel was taken to 
Santa Barbara by the libelant, and there, on the 8th day of April, 1889, 
he and the respondents entered into the charter-party which fonns the 
basis of this suit. Three hundred dollars were thereupon paid to libelant 
by the respondents upon the charter, and respondents also paid to him 
the costs of taking the sehooner from San Diego to Santa Barbara. Stores 
for thé hunting trip were thereupon put on board, and the respondents' 
hunters and boat-pullers went on board, and libelant paid ofï his men. 
When it was sought to make a change of masters at Santa Barbara, it 
was found that the custom-house ofiicer there did not hâve the necessary 
blanks, and, at the request of respondents, libelant took the sehooner, 
with her crew, to San Pedro, and there, at the request of one Olivas, who 
■was represènting respondents, David W. Dean was made master. At San 
Pedro, and before Deari was made master, the libelant ran the sehooner 
aground, and it is nrgéd for the respondents that she was thereby badly 
damaged. I do not think thè évidence so shows. From San Pedro the 
vessel sailed to the neighboring islands, under the command of Capt. 
Deari, and worked up the coast, encountering weather of such severity 
that but little hunting could be done until after the llth of May; after 
which timethe weather improved, and the hunting became good. June 
12th the sehooner returned to Santa Barbara becaUse of a want of pro- 
visions and ammunition, not because she was in a dangerous condition, 
as is now contended by the respondents. She lay there until June 19th. 
The sehooner Queen of the Bay, Capt. Chase commanding, was also at 
Santa Barbara at this time, and with her master the respondents were 
negotiating, with the view to securing that sehooner for their hunting 
expédition. On the 19th of June respondent Rogers told Capt. Dean 
that the Ethel was leaking so badly that he wanted him to take her back 
to libelant at San Diego. Nevertheless he first sent him to the island 
of San, Miguel with some passeogers, consisting of men, women, and 
children. It cannot be believed that, if respondents really considered 
the sehooner unseaworthy, as it is now contended in their behalf they 
did, that they would hâve sent her on a trip with men, women, and 
children, some of whom, at least, were their friends, as passengers. The 
sehooner returned to Santa Barbara from that trip, and on the 26th of 
July respondents dispatched her, in charge of Capt. Dean, toSan Diego, 
to be delivered to libelant because of her alleged dangerous condition. 
She arrived there July 20th, where she romained in charge of Capt. Dean 
until August 20th, at which time she returned to Santa Barbara; and on 
August 26th was sent by respondents on another hunting trip, under 
command of Capt. Olivas. The libelant refused to receive the sehooner 
whèn tendered by Capt. Dean, claiming that she was staunch and tight. 
While she lay at San Diego, to-wit, August 9th, Capt. Dillingham, agent 
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and surveyor of the underwriters of San Francisco, made a thorough sur- 
vey of her, and she was also painted by Dean, and a little place about 
eight inches square under her bow, where she had been pinched by the 
anchor, was repaired by libelant at Capt. Dean's request. The testimony 
of the surveyor is to the effect that he found the vessel well built and 
Sound; that her sails and running gear Avere in good order, her outside 
planking well corked and painted, and that she had no appearance of 
having leaked or strained; that the vessel showed good usage, and ap- 
peared to be as good as any vessel of her class. The testimony of the 
witness Chase, master of the schooner Queen of the Bay, also tends 
strongly to négative the claim that the Ethel was in a leaky and danger- 
ous condition. While she was at Santa Barbara, from July 12th to July 
19th, the respondent Rogers having told him that the vessel was leaking 
so badly that he could not do anything with her, Chase went on board 
to see if that was so. The testimony of the witness is to the eiïect that 
he did not find the Ethel leaking, and that there were no indications of 
her having leaked; that he has sailed in her in heavy weather, and con- 
siders her "as solid a little vessel as there is on the coast." There is also 
évidence of the schooner in question having made voyages, without leak- 
ing, under trying circumstances, immediately before the making of the 
charter-party , and shortly after its expiration, — in one instance, at least, 
with a cargo of gold ore nearly double the ordinary carrying capacity of 
the vessel, and that, too, during rough weather. Moreover, the condition 
of the pump put in évidence is very strong évidence tending to négative 
the testimony on the part of the respondents in relation to the amount 
of pumping done on the vessel. Although the évidence is in many re- 
spects very conflicting, I am satisfied, from a careful examination of the 
whole of it, that the claim that the Ethel was not seaworthy is not well 
founded. 

The charter-party was for the term of six months, at the monthly rent 
of $100, $300 in advance, balance monthly in advance. It also con- 
tained this clause: "Vessel, if kept over the charter time, the same rate 
as the charter, with the privilège of six months over the charter if 
wanted." As to the proper construction to be put upon this clause, the 
parties are not agreed. Such instruments should bave a libéral con- 
struction, in furtherance of the intention of the parties. Raymond v. Ty- 
son, 17 How. 63. I think it clear, from the language used, that the in- 
tention of the parties was that respondents should hâve the right to keep 
the vessel for such time as they wished over the six months, paying 
therefor at the rate of $100 per month, not exceeding six months addi- 
tional in ail. In November the respondents sent the schooner back to 
San Diego in charge of Capt. Olivas, to be returned to the libelant; and 
on the 4th of that month there was, I think, a sufficient tender of the 
vessel to the libelant. Under my construction of the charter-party, the 
respondents then had the right to return the vessel, which was to be 
done at the home port or at Santa Barbara, at the option of the owner. 
It was tendered to the owner at the home port. If he wanted it returned 
at Santa Barbara, he should hâve exercised his option. Not having 
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done so, it was his duty to bave accepted the vessel. For no time after 
November4, 1889, do I think respondents properly chargeable for the 
use of the vessel. But they should be held liable, at the stipulated rate, 
for its use from the exécution of the charter-party, to and including No- 
vember 4th; that is to say, 6 months and 28 days, less the advance 
payment of |300, raade by respondents, April 8th. The libelant is also 
entitled, I think, to $9 for the hatchet and money advanced by hirn to 
respondents' crew at San Pedro; to 132 for board and provisions fur- 
nished the captain and crew of the Ethel while at San Diego in July and 
August, 1889; to $58.70 for the anchors and chain not returned; to $5 
for damage to the vessel; to $21 for damage to the sails; and to $10 for 
damage to the cross-trecs. For cleaning the bottom of the vessel, and 
for painting her, I do not think respondents properly chargeable. I 
should be disposed to allow the item of $105, claimed by respondents 
for rope for the vessel paid for by them at the request of libelant, but 
for the fact that the évidence shows it was not returned. The other 
items claimed by respondents must be denied, under the views already 
expressed. There will be a decree for the libelant in accordance with 
this opinion, with légal interest at 7 per cent, per annum from the dates 
the respective payiiients were due, and for costs. 



The Adella. S. Hills.' 
Jenkins V. A Cargo of 9,250 Bags op Sugab et al. 

(.District Court, E. D. Nav Yorli. July 7, 1891.) 

1. Carkibbs of Cakgo— Delivert— Receipt of Caego by Consignbb. 

On a vessel's arrivai at her port of discharge, no owner appeared to reçoive the 
cargo, and it was placed in store by the master, subject to the ship's lien for 
f reight. Subsequently, on suit begun against the cargo for the freight, tha owner 
appeared and took the cargo, giving security for the freight. Held, that the cax'go 
owner could not thereafter contend that no delivery had been made. 

2. Same— Discharge into Store— Right Demvery. 

A vessel with a cargo of sugar arrived al her destination with water in her hold, 
due to périls of the sea, and which was melting the cargo. No consignée appeared 
with authority to claim the cargo. On surveys by the port-warden and the sur- 
veyor of the Marine Underwriters, an Immédiate discharge wàs recommended. 
The master in good f aith placed the cargo in store. Held, that it was a reasonable 
and légal discharge, and constituted a right delivery, entitling the ship to freight. 

3. SaME — EXPENSES OP SUBVET. 

Under sudh circumstanoes, the vessel is entitled to recover of tbe cargo the ex- 
penses of the survéy. 

4. Same— Consignee's Abthokitt — Right op Ship to Know. 

When by bills of lading cargo is consigned to order, it is the right of tbe ship to 
be informed, by an inspection of the indorsements ou the bills of lading that 
hâve been signed and delivered by the master, as to who is entitled to reçoive the 
cargo. 

In Admiralty. Suit to recover freight. 

iReported by E. G. Beuedict, Esq[., of the New York bar. 
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Butler, Stillman & Hvèbard, for lihélant. 
Weeks £: Poster, for respondent. 

Bbnedict, J. This is an action for freight. It is founded upon a 
charter-party made at Pernambuco, November 17, 1887, between David 
Jenkins, master of the bark Adella S. Hills, and the firm of Parenta, 
Vianna& Co., of Pernambuco. This charter-party provided for a full 
cargo of sugar in bags, to be laden on board the bark at Natal, and 
transported therein to either New York, Baltimore, Philadelphia, or 
Boston, as ordered on signing the bills of lading; or, at charterers' op- 
tion, the bark to go to Hampton Roads or Delaware break-water for or- 
ders to discharge at one of the above-named ports. The charter-party 
contained, among other provisions, the foUowing: 

"The captain shall sign bills of lading at any rate of freight the charterers 
may désire, withoiit préjudice to this charter, but not under chartered rates, 
ïlie acts of God,the national enemies, and lire, and ail other damages and ac- 
cidents of the seas, rivers, or navigation, of whatever nature or kind what- 
soever, during the said voyage, aiways excepted. The cargo to be delivered 
at port of diseharge, according to the custom of respective ports. The freight 
to be paid on the unloading and right delivery of the cargo in cash. Thirty 
running days are to be allowed the said cliarterers, if the ship be not sooner 
dispatched, (or loading the ship, waiting for orders, and discharging. The 
charterers' agent to designate the wharf and head stevedore and men for dis- 
charging, the usiial costs being paid by the vessel, on condition he does not 
pay more than others; the master having option to employ his own crew to 
discharge. " 

. Under this charter-party a cargo of sugar was duly laden on board the 
vessel at Pernambuco by the charterers. The loading comnienced on 
the 2d day of December, 1887. On the 5th of December the master 
signed and delivered to the charterers a bill of lading for 200 bags, to 
be delivered to the order of the charterers at the port to be designated, 
in accordance with the provisions of the charter-party. On the 13th of 
December the master signed and delivered to the charterers another bill 
of lading for 4,000 bags, to be delivered to the order of the charterers at 
the port designated, according to the provisions of the charter-party. 
On the 20th of December the master signed a third bill of lading for 
3,250 bags, to be delivered to the order of the charterers at the port des- 
ignated, according to the provisions of the charter-party. On the 29th 
of December the ship sailed for New York, that port having been desig- 
nated as the port of discharge by the charterers. Twenty-two days were 
expended in the loading at Natal, . leaving eight lay-days in New York 
for the discharge of the cargo. The voyage to New York was duly per- 
formed by the ship in accordance with the charter, and the ship arrived 
at New York on February 4th. During the voyage the ship encountered 
very heavy weather. The testimony of the master is that in ail his ex- 
périence of 45 years atseahe had never encountered such rough weather, 
During the voyage the ship labored greatly, and was badly strained. 
Seas frequentl}' washed over the decks. The cabin was filled on more 
than one oceasiçn, and the sugar was wet to such an exteut that the 
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draffc of the ship was diminished some nine inches by reason of the 
pumpings of dissolved sugar. Upon the arrivai of the ship in New 
York, no person appeared with authority to act as agent of the charterer 
or consignée of the cargo under the bills of lading, aùd the master was 
without knowledge to whom, if to any person, the bills of lading had 
been indorsed. An advertisement for the consignée of the cargo was 
published in the newspaper of February llth, without resuit. Inasmuch 
as the pumpings showed that the sugar had been damaged and was dis- 
solving by reason of the sea-water shipped during the voyage, the mas- 
ter caused a survey to be held by a port-warden, and also by a surveyor 
of the Marine Underwriters. Elach survey resulted in a recommendation 
that the cargo be discharged imniediately. Accordingly, on the 7th of 
February, the master commeneed to discharge the cargo, placing it in 
store, subjectto the ship's lien for freight. The discharge was completed 
on February 13th, on which day the lay-days provided by the charter 
for the discharge of the cargo terminated. The cargo proved to hâve 
been seriously damaged by sea-water. A considérable part was wet, 
some bags were empty, the contents hâve been entirely dissolved. No 
question, however, is niade in this case either as to the quantity or the 
condition of the sugar placed in store by the ship. On the 26th of 
March, the freight not having been paid, the master of the ship com- 
meneed this action againstthe sugar, and also against Allerton D. Hitch, 
as ownerbf the sugar. Thereupon said Hitch filed a claim on the cargo 
as the owner thereof, and, upon his giving a stipulation to pay the 
amount decreed in this action, he received the sugar, it being still in the 
store-house where it had been placed by the master of the ship. There- 
after the said Hitch filed an answer, setting up as the sole défense against 
the libelant's demand for freight that the cargo had never been delivered 
as required by the charter-party. Upon this statement the libelant is, 
as it seems to me, entitled to a decree for his freight. It will be ob- 
served that the case as presented is not one of non-performance or part 
performance of the voyage. The whole voyage was performed exactly 
as provided by the charter-party. Noris the case as presented one where 
it is sought to reCoup against the freight certain damages sustained by 
reason of neglect, on the part of the ship, of some provision in the char- 
ter-party. The answer, although it contains a statement that the dis- 
charge of the cargo into store was without the authority and "to the 
damage of the claimant," states no amount of damage sustained by the 
claimant, makes no attempt to describe any such damage, and does not 
claim a réduction from the freight by reason of such damage. The only 
question raised by the answer is whether there has been a delivery of the 
cargo, and that question mustbe decided adverselyto the claimant upon 
the record itself; for, although delivery of cargo is not always made by 
discharging it into store subject to the lien for freight, when cargo so dis- 
charged is taken by the freigh ter from the store, upon giving security 
for the freight, it is no longer open to him to say that no delivery has 
been màde. Perhaps, in strictness, the libelant, by a supplemental 
averment, should hâve pleaded the fact, which appears by the record, 
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that the cargo had been received by the claimant subséquent to the fil- 
ing of the libel upon the stipulation given. But, treating the record as 
amended to conform to the fact in this particular, it seems manifest that 
the lihelant must bave a decree for the freight upon the record alone, in- 
asmuch as it appears that the ship bas duly performed the whole voy- 
age required by tiie charter; that the whole cargo bas been discbarged 
at the proper port of discharge, in like condition as shipped, dangers of 
the seas excepted; and the cargo bas been tbere received by the party 
entitled to receive it, without loss or damage arising from any negleet of 
the ship. I say, without loss or damage, because the respondent makes 
no claim for loss or damage in bis answer. But it is plain from the tés- 
timony that the act of the master in putting the cargo in store before 
the expiration of the lay-days, which is the only act complained of, 
caused no loss. The cargo went to a proper store. It was tbere sub- 
jected to no charge but what would bave been incurred by the respond- 
ent in placing it in any store, with no diminution of value or incurring 
of expense by reason of having been put in store by the master instea<d 
of by the respondent. Some évidence was given to show that the ex- 
pense to the respondent would hâve been less if be h£|,d sold the cargo ex 
ship, but it also appears that tbere was no intention of selling the cargo 
ea; ship. The ship arrived on a falling market. This very cargo, al- 
though received by the respondent in March , was kept in the same store 
by him until the following December. The same respondent had sev- 
eral othercargoes of sugar arrive at aboutthe same time as this one, and 
be stored them ail. There is also évidence that the respondent did not 
designate the wharf or the stevedore, but there is no évidence that the 
respondent owns a wharf himself, or tbat any loss or inconvenience was 
caused by the sélection of the wharf tbat was made by the master, or by 
the sélection of a stevedore by the master. The stevedore was, by the 
terms of the charter, to be paid by the ship; and for auglit that appears, 
80 far as I recolleet the testimony, the master may hâve discbarged the 
cargo. by bis own men, as the charter gives him the right to do, so tbat 
it cam well be found as a fact tbat the omission of the master to wait un- 
til.the expiration of the lay-days before discharging his cargo caused no 
delay or damage to the , respondent. This no doubt explains wby no 
claim to recoup damages is made in the answer, and non-delivery the 
sole ground of défense stated; so as already stated, non-delivery being 
the sole ground of défense, the record shpws the libelant entitled to a de- 
cree. The case of M^alje v, Iran-Works Go., 2 Q. B. Div. 423, (Ct. 
App.,) relied upon by the respondent, was a case wbere the cargo was 
discbarged and stored at an intermediate port, and, the voyage not hav- 
ing been performed, the cargo was taken by its owners under protest that 
the voyage was not completed. Hère the voyage was completed, and 
ail tbat reraained to do was to deliver the cargo upon payment of freight. 
No freight being paid or tendered, the cargo could be discbarged into 
store subject to the lien for freight, and, wben it was taken thence by 
the owner upon giving security for the freight, there was no room left to 
contend that it was never delivered. Moreover, the décision made in 
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the queen's bench (1 Q. B. Div. 635) in Metcalfe v. ]ron-Worh Co., 
côntains an intimation that, if it had there appeared that the freighter 
derived any benefit or advantage whatever from the carriage of the cargo, 
the judgment would hâve been différent, and in accordance with that 
"larger equity" administered by admiralty courts in such cases. Hère 
moderate equity requires that the ship be paid her freight; for, as al- 
readj' shown, the discharge of the cargo into store was without loss or 
damage to the freighter, who has therefore received the full benefit of 
the carriage of the cargo for wliich he had contracted in the charter. 
Having received the full benefit of the service engaged, he should pay 
the stipulated revvard. This principle of the maritime law alluded to by 
the court of queen's bench is also alluded to by the suprême court of the 
United States in the case of The Harriman, 9 Wall. 161, cited by the re- 
spondent, where (page 170) the question is stated to be whether the non- 
fulfillment of the contract was excused by fault or waiver on the part of 
the charterer, or by other facts disclosed in the proofs, so as to entitle 
the owner to ail or any part of the freight money. In the présent case 
the other fact disclosed by the proofs is that, although the cargo was 
discharged before the expiration of the lay-days provided in the char- 
ter, it came to the hands of the freighter without loss or damage to him 
by reason of the time of the discharge, and therefore the ship is entitled 
to ail the freight. 

There is also another ground upon which the claim to recover this 
freight must be upheld, and that is, that the discharge of the cargo into 
store by the master of tïie ëhip was a fulfiUment of the charter, and 
therefore he is entitled to hi& freight. Hère mention must be made of 
some further facts not hereiribefore stated. It has already been stated 
that the cargo was, by the bills of lading, made deliverable to the order 
of the charterers. The answer states that the ship was ordered to New 
York by the charterers; that the charterers, by an indorsement on the 
bills of lading, made the cargo deliverable to Henry Forster & Co., of 
Pernambuco; and that Henry Forster & Co. indorsed the bills of lading, 
and thereby made the cargo deliverable to the order of the Londoh & 
Brazilian Bank. Where thé' London & Brazilian Bank is located does 
iiot appear, but it may doubtless be presumed that it wàs located in New 
York city. There is no évidence that the charterers had any agent in 
New York. No claim to the cargo was ever made upon the ship by the 
London & Brazilian Bank,' oï by any one in their behalf, and, up to the 
time of commencing to discharge thê Cai^o into the store^faouse, no one 
had exhibited to the ship authority to receive the cargo as its consignée 
nnder the bills of lading, nor to act as agent of the Charterer. It is true 
that on Febrnary 6th the respondent had stated to the agent of the ship 
that he had received the duplicate papers, and knew the cargo was con- 
signed to him; but he at the sanie time stated that he did not hâve the 
bills of lading, and bis testimony discloses that, at the time of his inter- 
view with the ship's agent, he did not bave the bills of lading. He was 
not then in fact thé consignée of the cargo, and had no right to receive 
it or to direct as to its discharge. On the 7th of February, and after the 
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discharge of the cargo had commenced, the respondent in writing noti- 
fied the master that he represented the owners of the cargo, and that he 
should hold the master liable for ail damages and expenses which might 
be incurred by reason of the discharge. But he did not then exhibit to 
the master or to the ship's agent any document orother évidence purport- 
ing to confer upon him authority to represent the owners of the cargo. 
Even as late as the 8th of February, the respondent wrote in a letter to 
the master, "By inquiring at Ihe custom-house, you will learn who is 
the consignée of the cargo in question;" thus leaving it to be inferred 
that he was not the consignée. If he was then the consignée, why did 
he not say so? Evidently the respondent labored under the impression 
that the ship must accept bis statement that he was consignée of the 
cargo. He says, when asked why he did not exhibit bis authority 
to the ship's agent: "Why should I show my authority to Mr. Boyesen? 
I hâve a great many cargoes of sugar, and liave never shown my author- 
ity to an agent of a ship." This impression was wrong. Whenby bills 
of lading cargo is consigned to order, it is the right of the ship to be in- 
formed, by, an inspection of the indorsements on the bills of lading that 
bave been signed and delivered by the master, as to who is entitled to 
receive the cargo. This, then, was the position of the ship when she 
commenced to discharge her cargo into store on February 7th. She had 
been in port since the 4th. Her cargo was sugar that had been wet by 
péril of the sea, and was melting away to the loss of its owner, whoever 
he was. The duly-constituted authority of the port had recommended 
an immédiate discharge of the cargo, and there was no agent of the char- 
terer or consignée of the cargo at hand, as there should bave been, to 
direct or to forbid the discharge. The respondent was at hand, but he 
had no authority in the premises, or, if he had, declined to exhibit it. 
The master of the ship then became entitled to act for the interest of the 
cargo. 

I do not agrée with the contention that the charter, by providing 
"thirty running days are allowed the said charterers, if the ship be not 
sooner dispatched, for loading the ship, waiting for orders, and discharg- 
ing," permitted the consignée to remain undisclosed, and give no orders 
respecting the discharge for eight days after the ship was ready to dis- 
charge. The words "waiting for orders" refer to orders as to the des- 
tination of the ship. Those orders had been given in Natal, and in 
pursuance thereof the vessel had proceeded to New York. No doubt 
the provision permitted the consignée of the cargo to come forth and 
elect to use the whole eight days, notwithstanding the loss to which the 
cargo would be subjected by the delay; but the difficulty with the re- 
spondent's case is that he did not come forth and show himself author- 
ized to act for the cargo, and by omitting so to do he put upon the mas- 
ter the obligation to act upon his own judgment as to the proper disposi- 
tion to be made of the perishing cargo. Under such circumstances, the 
master became the représentative of the owner of the cargo, so far as its 
préservation was concerned; and if his action in placing it in store was 
in good faith, as it is shown to be, and was reasonable, it appears, by 
V. 47r.no. 1 — 6 
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the fact that it entailed no loss upon the freighter, that it was légal. 
" What is reasonable and just in such cases is likewise légal. " Sir Will- 
iam Scott, The Gratitudine, 3 C. Rob. Adm. 267. Iflegal,itaccomplished 
a right delivery of thie cargo at the port of destination, and entitled tlie 
ship to her freight. 

The libelant claims, in addition to his freight, the sums expended by 
him in having the cargo surveyed. The ground upon which themaster 
asks to be paid thèse sums is that the expenditure was made necessary 
by reason of the absence at the port of entry of auy person shown to be 
authorized to act as agent of the charterers or as consignée of the cargo. 
This claiin appears to me to be just, and is therefore allowed. In what 
has been said the case bas been treated as if the respondent had not been 
joined as a défendant, and the case a simple proceeding m rein. I do 
not see àny good reason for making the respondent a party défendant; 
but as the respondent is also the claimant, and hassigned the stipulation 
upon whieh the cargo was discharged, his présence as party défendant 
requires no further notice. Let a decree be entered in favor of the libel- 
ant for the balance of freight unpaid and the surveyor's fées. The par- 
ties will doubtless agrée upon the amount; if not, let there be a référ- 
ence to ascertain the amount. 



MôtT V. Feost et al. '■■ 

(District Court, E. D. South CaroUna. SvLly.^,lS91.) 

DBMDRRAGE—QmcK Dispatch— CusTOMOF Port. 

Where a charter-party fixes no ûeflnite number of lay-flays, but provides that they 
shall commence f rom the time the master reports him'self ready to discharge cargo 
and guarànties the vessel a suitable berth, and provides for quick dispatch in dis- 
charging, thecharteter is liable for demurrage on the vessel's being detained two 
days after notice because the only available berth was occupied by another vessel, 
regardless of the isustom of the port allowing 24 hours after notice before commenc- 
ing to reoeive cargo. 

In Admiralty. For former report see 45 Fed. Rep. 897. 
/. N. Nathans, for libelant. 
Frank R. Frost, fovTesY>oudenta. 

SiMONTON, J. This libel is for freight and demurrage. There had 
been short delivery of cargo. Respondents retained $289.08 to meet it. 
Finding, however. that the vessel was not liable for this, they notified 
the master of their readiness to pay. The libelbeing subsequently filed, 
they, before answering, paid the sum into the registry. This will be 
treated as a tender. Ben. Adm. 3552. The libel claims demurrage for 
détention in unloading, owing to the manner of unloading cargo. It 
was the duty under the charter-party of the vessel to discharge the cargo. 
The master employed respondents as stevedores. If they were in de- 
fault, or consumed toomuch time in unloading, they might be liable to 
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Jibelant; but not under the charter-party, — the cause of action in this 
case. So every question but one is eliminated from the case; that is, 
the claini of demurrage for delay in beginning to receive cargo. The 
cargo was fish-scrap, carried from Nantuc, Conn., under charter-party 
and bill of lading made at Nantuc. The bill of lading required the de- 
livery of cargo at consignées' works up Ashley river. This is four miles 
from Charleston. The charter-party guarantied to vessel a suitable berth, 
and also had the followiug provision: 

"It is agreed that the lay-days for loading and discharging shall be as fol- 
lows, (if not sooner dispatched:) Commencing from the time the captain re- 
ports himself ready to receive or discharge cargo, quick dispatch loading and 
discharging cargo; and that for each day's détention by default of the party 
of the second part $60.00 per day shall be paid by said party of the second 
part or agent to said party of the flrst part or agent." 

The vessel got into port 7th March last, (Saturday,) and reported ar- 
rivai that afternoon or evening to respondents at their office in Charles- 
ton. She wentup Ashley river the next day, to consignées' works, and 
on Monday, 9th, at 7 a. m., the master reported to respondents that he 
M'as ready to discharge cargo. The only berth at which the schooner 
would lie at works was filled by a bark, and the schooner lay outside 
and along-side of her. The bark remained in the berth until Wednes- 
day, llth, at 9 a. m. At 10 a, m. the schooner got into the berth, and 
began to discharge. Are respondents liable for the delay of Monday, 
Tuesday, and the part of Wednesday? The master had perforraed his 
part of the contract up to this point. Respondents could not furnish a 
suitable berth, because they had it in use. This caused the delay. The 
respondents deny any liability for demurrage, because they say Ihey 
gave the schooner quick dispateh, unloading her within a reasonable 
time. As we bave seen, it was the duty of the vessel to discharge, of 
the respondents to receive, cargo. If they did in fact discharge, this 
was done as stevedores selected by and as agents of the master. As such 
stevedores they were bound to him to discharge as rapidly as possible, 
and ail the crédit for this belougs to their employer, the master. This 
part of the contract was fulfilled . So it is clear that, if the berth had 
been ready for him, he would hâve saved two days and one-third of a 
day. In any event, respondents claim that at ail events they had, un- 
der the custom of this port, 24 hours after notice before commencing to 
receive cargo, and that Monday could not be charged to thera. One wit- 
ness bas spoken of this custom, and upon gênerai principles it is not an 
unreasonable one. The exact time of arrivai of a sailing vessel is al- 
ways uncertain. Some time is necessary for the consignée to complète 
his arrangements for procuring a berth, engaging a stevedore, and for 
receiving and storing cargo. Is this custom included in the terms of 
this charter-party, or is it exoluded by necessary implication? The 
cargo was not to be delivered "at the port" Charleston, butât a specially 
designated place, — "the works of consignées up Ashley river" four miles 
from Charleston. No definite number of lay-days was stated. They 
began àt a time definitely flxed, — the time the captain reports himself 
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ready to discharge cargo. "Their duration is fixed by the use of quick 
dispatch." This is the written contract. In Thacher v. Gas-Light Go., 2 
Low. 361, the words of the charter-party were, "and quick diepatch dis- 
charging." Following Mr. Justice Clifford in the case of Davis v. Wal- 
lace, 3 ClifF. 123, the court held that an agreement for quick dispatch 
ov'errides any eustomary mode of diseharging vessels by which they take 
their turn at the wharf. This case also held that when a charter-party 
named a wharf for discharge it was a warranty that there would be a 
berth there. Bjorkquist v. Certain Steel Rail Crop Ends, 3 Fed. Rep. 717, 
is a case very much like that under discussion. It is a case in this cir- 
cuit, and it décides that under a charter providing for quick dispatch in 
diseharging the chartérer was liable for demurrage when the vessel, from 
the crowded condition of the port, was delayed in procuring a berth. 
Thèse cases cornmend themselves to the judgment of the court. If the 
delay had been occasioned by circumstances beyond the control of re- 
spondents, thèse would hâve been taken into the aecount. They would 
not hâve been held to the précise moment of the report. But the 
schooner was kept out of her berth two days and more, because it was in 
use by respondents, presumably for their advantage. I am of the opin- 
ion that the custom of the port, assuming that this be properly found, 
does not anter into this contract. Omit the part of a day, and prépare 
a decree giving libelant two days' demurrage, with costs. 



The Robert and Minnie. 
Jjy'iTED States v. The Robert and Minnie. 

{District Court, S. D. California. July 6, 1891 ^ 

Neutrai-itt Laws— Violation — Foiîfeitcbe. 

Kev. St. U. S. I fÔSS, provides for thé forfeiture of every vesssl wtiica, within 
the limits of the Uv.ited States, is fltted out and armed, or attempted to be so, to be 
omployed in the service of any îorelgn prince, state, or people to commit hostilities 
agalnst the subjects, citizens, or property of a prince, state, or people with which the 
United States are at peace. Held, that under this section no forfeiture can be 
claimed of a vessel which is only employed to transport arms and munitions of 
war to a vessel fitting out to «ursue the forbidden warlike entorprises. 

In Admiralty. 

George J. Denis, Siephen M. White, and Page & Eelts, for claîmants. 
Willoughhy Cole, U. S. Atty., and Alexander C'ampbell, Sp. Asst. U. S. 
Atty. , 

Ross, J. The question in this case may be disposed of in a few 
words. The proceeding is under section 6283 of the Revised Statutes, 
for the condemnation of the schooner Robert and Minnie, her tackle, ap- 
parel, and furniture. The section referred to provides for the forfeiture 
of every vessel, her tackle, apparel, and furniture, that, within the lim- 
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its of the United States, is fitted ont and arraed, orattempted to befitted 
ont and armed, with intent that such veasel shall Le employed in the 
service of any foreign prince or state, or of anj' colony, district, or peu- 
ple, to omise or commit hostilities againsi the snbjects, citizens, or prop- 
erty of any foreign prince or state, or of any colony, district, or people, 
with whom the United States are at peace. It is plain that, in order to 
entitle the government to a decree of forfeiture as against the schooner 
Robert and Minnie, she must hâve been fitted ont and armed, or at- 
tempted to be fitted out and armed, with the intent stated, to cruise or 
commit hostilities against the snbjects, citizens, or property of a foreign 
prince or state, or of a colony, district, or j^eople, with whom the United 
States are at peace. The spécifie acts charged against the schooner in 
question in the libel of information are that, on the 21st of April last, 
within the limits of the United States, to-wit, at the port of San Fran- 
cisco, one George A. Burt, and other persons to the district attorneyun- 
known, placed and caused to be placed upon said schooner large quan- 
tifies of arais and munitions of war, viz., 10,000 rifles, 10,000 bayo- 
nets, ,10,000 muskets, and 500,000 rounds of ammunition therefor, and 
transported the same on said schooner to an anchorage within this judi- 
cial district, near the island of San Clémente, and there, on the 9th day 
of May, delivered said arms and munitions of war to and on board of a 
certain steam-ship called the " Itata," which was then and there a war-ship 
in the possession and under the control of certain citizens of the repub- 
lic of Chili, known as the " Congressional Party," and who vvei"e then 
and there, in said republic, organized and banded together in greatnum- 
bers in armed rébellion and attempted révolution, and carrying on war 
against the republic of Chili, and the government thereof, with which 
the United States then were and now are at peace; said arms and muni- 
tions of war to be used by said insurgents, and by said ship, Itata, in 
carrying on war against the ci izens and property of the republic of 
Chili. While thèse facts might afïbrd good ground for the seizure and 
forfeiture of the Itata, they constitute no ground for the seizure or 
forfeiture of the schooner Robert and Minnie. U. S. v. C'arondelet, 37 
Fed. Rep. 799. No fact is alleged tending to show any intent on the 
part of the schooner to cruise or commit hostilities against the republic 
of Chili, or the government thereof, nor, indeed, tending to show that 
the schooner itself ever was fitted out or armed, or attempted to be 
fitted out or armed, within the meaning of the statute in question. 
On the contrary, the spécifie acts alleged show that the schooner was 
used only for the purpose of transporting the arms and munitions of 
war to the war-ship Itata; in other words, to fit out and arm the Itata 
to cruise and commit the prohibited hostilities. While such acts, as al- 
ready said, might constitute good ground for the seizure and forfeiture 
of the Itata, they wholly fail to bring the schooner within the provis- 
ions of section 5283 of the Revised Statutes; and that is the only ques- 
tion invqlved in the présent case. Exceptions sustaiued. The govern- 
ment not desiring to amend, the libel is dismissed. 
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The Belle vue. 

DixoN V. The Bellevue. 

(District Court, E. D. South Carolina. July, 1891.) 

Shipping^Liabilitt of Vessel roK Supplies — Evidence. 

Xq a libel against a vessel for supplies and advanees made in a foreign port, évi- 
dence that tlie supplies were given and the money advanced in good faith, on tho 
order of the master, ia sufflcient pHraa fade proof that such supplies and advanees 
were riecessary. FoUowingThe Gropeshot, 9WaU. 141. 

In Adrairalty. Libel in rem for supplies and advanees. 

Trenholm & Rhett, for libelant. 

0. W. McCormack and C. W. Dingle, for respondent. 

SiMONTON, J. The Bellevue belongs to the port of Charleston. She 
traded between Savannah and Beaufort, S. C, carrying passengers and 
freight. Libelant is a merchant of Savannah, and at thé request of the 
master furnished the steamer with coal, and on two occasions with cash 
advanees. The account fîled with the libel shows on the débit side the 
items for coal and the two of cash advanced. On the crédit side are 
seven items cash. The balance due on the account is $276.30. Of the 
two items cash advanced, the first was paid bj' a draft on the agent of 
the steamer at Beaufort, drawn by the master. The last Las not been 
paid. There is nothing in the testimony showing how the cash crédits 
were paid, whether in money, by the master, or by draft, except in one 
instance; that is, the crédit of $105. On this point it appears that the 
master applied to the libelant asking that he cash a draft of $105 on his 
agent at Beaufort. Out of this he proposed to pay libelant $50 on ac- 
count, and to use the $55 in paying bills of the steamer. This draft, as 
we see, was paid. Claimant disputes the other item of cash advanced, 
$77.15, of date 21st April, 1891. For this the master had drawn 
on the same agent in favor of libelant, and the draft was dishonored. 
The position taken by the claimant is this: In order to charge the ves- 
sel with supplies furnished or cash advanced to the master in a foreign 
port, the onus is on the créditer of showing that the supplies or advanees 
were necessary. In the présent case, ail the libelant has shown is that the 
master stated "that the boat owed several little bills that he wanted to 
pay." The law on this point is stated by Chase, C. J., in The Grape- 
shot, 9 Wall. 141, confirmed in The Lulu, 10 Wall. 199, and cases cited 
in note. Thèse are thus laid down: (1) Liens for repairs ànd supplies, 
whether implied or express, can be enforced in adrairalty only upon 
proof made bythe creditor that the repairs or supplies were necessary, or 
believed, upon due inquiry and crédible représentation, to be necessary. 
(2) Where proof is made of necessity for the repairs or supplies, or for 
funds raised to pay for them by the master, and of crédit given to the ship , 
a presumption will arise, conclusive in the absence of évidence to the con- 
trary, of necessity for crédit. (3) Necessity for repairs and supplies is 
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proved where such circumstances of exigency are shown as would înduce 
a prudent owner, if présent, to order them, or to provide funds for the 
cost of them on the surety of the ship. (4) The ordering, by the mas- 
ter, of supplies or repairs upon the crédit of the ship, is sufficient proof 
of such necessity to support an implied hypothecation in favor of the 
material-man, or of the ordinary lender of money, to meet the wants of 
the ship, who acts in good faith. This fourth proposition is the one af- 
firmed in The Lulu. Thèse propositions are quoted at length, for they 
seem to emphasize this conclusion. The material-man must assume the 
burden of showing that the supplies or advances made to the ship were 
necessary. When, however, he shows that they were made in good faith, 
on the order of the master, he bas complied with the stringent require- 
ments of the first proposition, and has shifted the burden. The testi- 
mony créâtes no suspicion that the libelant did not act in good faith. 
Indeed, the fact that his advance of $105 was recognized by the agent 
of the steamer, and the draft of the master for this sum was duly hon- 
oréd, ehcouraged him to rely upon the statement of the master in every 
respect. There is no direct évidence on the part of claimant showing the 
absence of such necessity. The vessel was run expensively; it earned 
freight and passage money. Whether it paid expenses or not does not 
appear. The rule of The Orapeshot must be applied. Let libelant hâve 
a decree for $276.30, with Costa. 



The Seneca. 

Maloney V. The Seneca. 
iVistrict Court, D. Bhode Island. July 35, 1891.) 

Collision— Bbtween Stbam and Sail — Bdkdbn or Pkoop. 

A steain-yaoht having run down and sunk a schooner, the sole question as to the 
liability was whether the schooner changed her course hefore the collision. Pive 
witnesses, one of whom was disinterested, teslified that the schooner did not change 
her course until the collision had become inévitable, and they were directly con- 
tradicted by only one witness. Held, that the yacht was liable, sinoe the burden 
was oa her to prove that the schooner changea her course. 

In Admiralty. 

This was a libel for a collision, whereby the schooner General Hall 
was sunk about tive miles easterly from Nausett light, off Cape Cod, at 
about 11 o'clock on the evening of April 4, 1891. It appeared from the 
testimony, without substantial contradiction, that the wind was N. W. 
by N., and moderate; the sky was overcast, but the air was clear; that 
the schooner was close-hauled on the port tack, and headed about N. by 
E.; that to the leeward of the General Hall was the schooner Hattie 
S. Collins, on the same tack, and with the same course, and a little 
ahead of the Hall, and distant from her about 200 yards; that the 
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steàiïi-yacht Seneca was heading about S. by W., nearly head-on to 
the sohooner, but on a course a little to the westward of the course of 
the scbooner, and was proceeding at about the rate of 10 miles an 
hour, and was about three-eighths of a mile northward from the Hall; 
that from thèse positions the vessels so proceeded thatthe steamer struck 
the schooner on the starboard side about amidships, cutting her down, 
and bringing down her mainmast; and that the schooner sank almost 
immediately afterwards. The master, mate, steward, and man at the 
wheel of the schooner testified that she did not tack or change her course, 
except that just before the collision, and when it could no longer be pre- 
vented, the wheel was put to starboard, in the hope to lessen the force 
of the blow, and the schooner luffed about one point. This testimony 
was corroborated by the testimony of the inaster of the schooner Hattie 
S. CoUins. Alonzo P. Biiven, a designer and builder of yachts, who 
had bought the yacht in Boston for her présent owner, testified that he 
was on deck acting as lookout at the time of the collision, and that the 
schooner came in stays, and went about when the vessels were about 300 
yards apart, bringing the sohooner across the bow of the yacht, and 
making the collision inévitable. Mr. Biiven also testified that tho mas- 
ter of the schooner, after he was taken on board the yacht, said that he 
had made a mistake in going about. Kemp, the valet of Mr. Langley, 
the owner of the yacht, testified that the master of the schooner ad- 
mitted the collision was his fault; and Dean, the cook of the yacht, gave 
simiiar testimony. There was no évidence that any effort had been 
made to obtain the présence or the testimony of any other of the per- 
sons who were on the yacht at the time of the collision. The master of 
the schooner denied that he had said he was in fault. 

E. E. Blodgett and E. P. Carver, for libelant. 

Samuel T. Douglas and William W. Douglas, for claimant. 

Carpentek, J. , (after stating thefacts as above.') Varions subsidiary ques- 
tions hâve arisen on the évidence in this case, and hâve been carefully 
argued; but I think they bave no weight, except to support one side or 
the other of the single issue which must be décisive of the question of 
liability . The sole défense of the owner of the yacht is that the schooner 
changed her course, and thereby caused the collision. On this issue, 
whether she did so change her course, he bas the affirmative and the 
burden of proof. I think he falls far short of sustaining this burden. 
Ail the crew of the schooner who bave any knowledge of the facts give 
their testimôti'y to the effect that the course was not changed; and they 
are corroborated by the testimony of the master of the Collins, who does 
not appear to be interested in this controversy. On the other hand, 
there is substautially but one witness; for I am not inclined to give much 
weight to the loose and indefinite reports of conversations which are 
giveu in by the cook and the man-servant. 

It is true that the master of the schooner admits that at flrst he mis- 
took the yacht, with her long row of electrio cabin-lights, for a tug with 
two barges in tow; and it is ingeniously argued that, since bai-ges under 
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the influence of the strong breeze would be considerably to the leeward 
of the course of a tug, it is reasonable to suppose that the master of the 
schooner, knowing this fact, and relying on the slow rate of speed at 
which the supposed tug must be proceeding, would naturally thuik it 
safer to come about and pass the tow to the windward. Doubtless this 
considération inight hâve some weight if the testimony as to what 
actually occurred on board the schooner were much more evenly bal- 
anced. But, on the other hand, it is to be considered that, if the mas- 
ter supposed the yacht to be a tug with barges, he would still be con- 
scious that it was his duty to hold bis course, and the duty of the mas- 
ter of the tug to so manage his vessel and his tow that no collision should 
happen. On the whole, therefore, I am of opinion that the fault rests 
wholly with the yacht, and that there must be a decree accordingly. 



The WiLHELM. 

Vance et al. v. The Wilhelm. 

(District Court, E. D. Michigan. March 35, 1891.) 

1. TOWAGE— LlABILITY OF SteAMEK— NeGLIQBKCE. 

A propeller having a schooner in tow made a trip on Lake Huron at the very end 
of the navigation season. On passing a certain harbor, the weather gave indica- 
tions of a storm, but the propeller kept on her course. The atorm soon grew to be 
one of unprecedented severity, and, while the vessels were near a lee shore, the 
tow-line broke, and the schooner was wrecked. Held, that the act of the master in 
keepins; on his course in such an emergency was not négligence. 
8. Same— Master's Décision. 

Where circumstances are evenly balanced, which indicate a choice of action in 
time of danger, the master's décision in the matter of navigating the vessel is con- 
clusive, and, although he may err in judgment, it is not négligence, if the master 
be compétent. 
;3. Same — Test oe Négligence. 

Hyperoritical scrutiny into the condnct of the navigation, after the event of the 
disaster and in the light of that which bas happened, is not the t«st of négligence, 
but prudent judgment is to be tested by the circumstances as they appeared to the 
master at the time he was called to act, and not as they appear to the court after 
the more oritical scrutiny than the master oould hâve giVen to them. 

In Admiralty. 

On November 26, 1889, the propeller Wilhelm, with the schooners 
Mears and Midnight in tow, ail lumber laden, leftthe portof Cheboygan, 
Mich., bound to Tawas. At 4 a. m., November 27th, the tow passed 
Thunder Bay light, at which time the weather was unsettled, wind from 
the eastward, and sea moderate. About 7 o'clock the tow wasstruek by 
a heavy squall from about E. N. E., accompanied by snow, and from 
that time until the loss of the barges on Fish point, at about 2 o'clock 
p. M., the wind blew a gale from E. N. E. to N. E., accompanied by 
fréquent violent snow squalls and a heavy sea. About 9 a. m., when 
off Sturgeon point, the Wilhelm lost her starboard deck load, causing 
her to list so much to port as to interfère with her steering, at which 
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timeacast ofherlead gave six fathoms of vvater. Whereuponsherounded 
to and headed the wind, until her cargo was trimmed to right her, when 
she went off upon her course, which was a little to windward of the usual 
running course for Tawas. About 1:30 p. m, a cast of the lead gave six 
fathoms. A blinding snow-storm was then raging, and the master of 
the Wilhelm, deeming himself far enough to the southward until he 
could ascertain his exact position, decided to haul into the wind, and 
hold there, until it broke so he could pick up the land. After rounding 
to, and while holding head to wind and sea, the line between the Mears 
and Wilhelm parted, and both schooners were driven on shore nearFish 
point, and became total wrecks. The owners of the Mears filetheir libel 
against the Wilhelm, charging as the cause of their loss négligent man- 
agement in the following particulars: (1) In that said propeller at- 
tempted to tow said schooners Mears and Midnight across Lake Huron 
during a violent and increasing storm, without regard to the condition of 
the weather existing after passing Thunder Bay light, instead of taking 
said tow to a near, accessible, and safe shelter in Thunder Bay, as she 
could hâve done without difficulty, and was required by ordinary care and 
seamanship. (2) In negligently failing to come about and hold her 
said tow head to wind and seas afler the loss of her deck load. (3) In 
negligently hugging the west shore of Lake Huron in a thick, driving 
snow-storm, with a heavy wind and sea from the eastward. (4) In 
negligently turning at full speed into the lake so sharply as to part the 
tow-line to said Mears, whereby said schooner was necessarily rendered 
helpless, in such close proximity to a lee shore that her destruction was 
inévitable. 

H. D. Goulder and H. M. Gillett, for libelants. 

H. 0. Wïsner and F. H. Cavfield, for respondents. 

Hammond, J., (oraîly, after stating thefacts as ahove.') Notwithstanding 
the voluminous proofs in this case, the facts upon which the décision 
must turn are quite simple. The libelant's vessel was lost in a storm de- 
scribed as the most furious which ever occurred on Lake Huron, that 
of November 27, 1889. It was in tow of the respondent's steamer Wil- 
helm, and after the parting of the tow-line, while the storm raged, was 
driven ashore near Fish jjoint, becoming a total wreck. On the face of 
it, it would seem that the perishing of a vessel in such a storm was one of 
those inévitable disasters chargeable to the périls of navigation; an aet 
of God, for which none could be responsible; and a loss by a risk which 
ail take "who go down to the sea in ships," or subject their property to 
the dangers of the deep and the anger of the winds. It requires the 
strongest proof to overcome the almost conclusive inference that the loss 
comes of the storm, and not of any négligence of those unfortunates whose 
business it is to battle with it, and come out safely if they can. The fal- 
lacy of the libelants' contention is that the captain of the Wilhelm knew, 
or should hâve known, that this storm would occur. That some stormy 
weather was indicated is possible, on this proof, but mm constat that the 
indications were such as would portend the extraordinary fury of the 
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storm that did come; and non constat but that the vessel would hâve safely 
arrived in the port of immédiate destination if the fury of the winds had 
been less, and the storm only one of those ordinary occurrences which ail 
vessels should be prepared to meet, and which would never detain a brave 
seaman from pursuing bis voyage in the interest of commerce; and par- 
ticularly of that rapid transit, without unnecessary delay, which is re- 
quired to meet the compétition of the more rapid transit by rail on land 
in thèse days when the quick transportation of merchandise is an élément 
of successful trade. 

Hère was a voyage projected in the very last days of the season of 
navigation, when insurance policies were expiring, and whatever was 
to be done in the way of navigation in the lakes must be done quickly. 
It was a season of danger for such enterpriscs, undoubtedly, but those 
dangers were as well known to the libelants, who committed their ves- 
sel to this voyage, as to the respondent, who undertook to do the tow- 
ing for them; and it was just as well known to eaeh that at that season 
auy delay endaugered such an enterprise by a close of navigation quite 
as rauch as would the périls that come of proceeding with it. It was no 
time for delay in the voyage, if it were possible to avoid it. Under such 
circumstances, a master would be less blâmable to go on than to lie by, ex- 
cept for the most imperative necessity. In vay judgment, it would hâve 
been cowardly navigation, under thèse circumstances, to hâve gone into 
Thunder bay at 4 o'clock a. m. in the morning of November 27, 1889, 
with this tow, because of the indications of bad weather at that time and 
place. Proverbially, indications of the weather are unreliable. From 
the ancient ground hog to the modem superintendent of the weather bu- 
reau at Washington, the weather-wise are as often false as true prophets, 
and their miscalculations are the daily subject of good-humored déris- 
ion bj'^ the public. Useful as are the monitory storm-flags sometimes, 
not infrequently they are hauled down amidst the laughter of the people, 
from cloudless skies and radiant with the sunshine. But there was no cau- 
tionary storm-ilag on the government station nearest to Thunder bay at 
Alpena on that morning, and the officiais whose business it was to look 
out for it had not detected this storm at or prior to the time when Capt. 
Bennett was passing Thunder Bay light-house any more than he had de- 
tected it. And a fact like this is worth more as évidence than the ex 
post facto opinions of witnesses, who now think they saw in the then indica- 
tions a portend of this notable storm. It is human nature to belle ve 
that one has foreseen su(ih an event, and I doubt not the witnesses un- 
consciously speak more of their présent than their then existing im- 
pressions of that which was indieated. The confiict of testimony and 
opinion of just what was expect.ed shows that the indications were not 
very certain of what would happen. But, as before remarked, it is not 
enough to prove that stormy weather was indieated, — and this is the 
most that can be said of the proof in favor of the libelants, — but the 
proof should go further, and show that there were reasonable indications 
of a great and i'urious storm , from which it was prudent to seek a harbor 
of refuge. I do not think this was indieated at 4 o'clock that morning. 
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The absence of any indications or warnings by the weather bureau until 
mUch later in the day, and the testimony of the light-house keeper and 
the'Surfman of the life-saving station at Thunder Bay light-house, who 
were the witnesses nearest to this tow atthat hour, and whose especial and 
officiai business it was to note the condition of the weather, shows this 
fact to be true, I think. Nor is it contradicted by the testimony of the 
seàmén in charge of other tows going up and coming down, which also 
suffered by the storm. Thèse speak of the weather indications in terms 
more favorable to the libelants' view, but, making allowance for great 
distances of time and place in their observations, respectiveîy, and for the 
natural impressions of the actual occurrence of the storm itself, before 
adverted to, as affecting such testimony, and it is not in serious conflict 
with thc' oiïicial witnesses. The testimon}' of the people in charge of this 
tow, as to the facts which existed at that time, confirm the impressions 
made on the officiai witnesses as to the then state of the weather, and its 
indications of future trouble. The vessels were making what the sailors 
cal] "good weather," that is to say, were sailing in their course without 
difficulty, and everything going on rightly. The last schooner in the 
tow had had a few boards washed off her deck load, and her mate had 
broken his leg during the night. Her captain set a signal of distress, 
hoping to bave the steamer towing him put into Thunder bay, so as to 
send the injured mate to the hospital, and he now thinks he should bave 
taken shelter from the approaching storm; but his manner of testifying, 
andhis whole demeanor, show that this is rather an after-thought, and 
his real trouble was the injury to the mate. But it is beyond dispute 
that the people in the Wilhelm knew nothing of this occurrence or of the 
signal of distress, and if they had, it would bave been a fair judgment 
of the master to keep on his voyage, and not stop for a broken leg, just 
then. It coald not bave been négligence, or, if it were, it had nothing 
to do with this disaster. 

We can see now that, if the Wilhelm and her tow had put into 
Thunder bay because of the threatening clouds, the stiff wind, the 
heavy seas, the broken leg, and the distress signal, this wreck would 
not bave occurred, perhaps, if he had had good luck in getting in, 
or had met with no misfortune in coming out again, and pursuirig his 
voyage amid other storms and other accidents; but this is no proper 
test of prudence in the conduct of affairs anywhere. It might as well 
be said that, if he had never left the port of departure, there would 
bave been no loss. When three or four hours later than that at which 
he passed Thunder bay the storm began, and the situation became seri- 
ous, indeéd, it might hâve been well enough to put back into Thunder 
bay, and, àgain, if good fortune had at,tended the maneuver, and its dan- 
gers had been successfully encountered, there would hâve been no loss. 
But this is an assumption of good fortune which might hâve miscarried. 
He had started for Tawas, a safe port, which he might reach in a few 
hours' run. It was his business and his interest to make progress in 
that direction. Advance is always to be preferred to retreat, in such 
cases of doubt, or at least human judgment tends in that direction, with 
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stout hearts. The wind wâs in his favor going to Tawas, and he would 
be sailing before the storm,'oralong with it. If he put back, he would 
be contending with adverse wînds and waves, and the storm would be 
just as furious. It might .hâve been evenly balanced, but, surely, a 
compétent master should be left to décide such a question as then and 
there presented itself to him, without having an imputation of négligence 
cast upbn him, if it should turn out that his décision was not the best, 
as measured by those of us now hère passing upon his conduct, with no 
storm to, disturb our calculations, and in the light of that which bas 
happened, but had not occurred when he made up his mind. This is 
what a master is constituted to do, — precisely. It is just the reason why 
his power is almost absolute in the law of the sea. The décision belongs 
to him, and not to us, and the law protects him in that right by refusing 
to challenge it, unless under circumstances that deraonstrate his incom- 
petency and négligence, not merely some error of judgment on his part. 
Again, I say, the mère happening of the disaster does not condemn his 
judgment; for some other disaster might hâve befallen him if he had 
taken the other course, and been a surer condemnation of him. It is a 
gratuitous assumption to assert that it would hâve been safer to put back 
than to go on. But, concède this, and we hâve only an error of discré- 
tion which the courts will not challenge, and for which an owner cannot 
be liable. This is clearly the decided law of the cases, if we are correct 
in the finding of facts above made, that he was not improperly in that 
place at tbat time, and need not hâve been, for prudence sake, salely 
anchored in Thunder bay, in refuge from a storm, the extraordinary fury 
of which he could not bave reasonably anticipated. Owners of vessels 
must employ masters of reasonable skill, but they do not contract that 
they shall possess extraordinary judgment, nor that they shall not do in 
any given emergency what, after the event, others may state would hâve 
been bad. The Star of Hope, 9 Wall. 203, 230; Lawrence v. Minturn, 17 
How. 100; The W. E. Gladimh, 17 Blatchf. 77, 83; Tfie Mohawk, 7 Ben. 
139; TTieOfemafe, 1 Brown, Adm.499; TAeZJonaMson, 19 Fed. Rep. 264. 
The same argument applies exactly to the choice of route which the 
Wilhelm took on this occasion. If she had gone more outinto theopen 
lake, and further from the lee shore upon which the libelants' vessel was 
driven after parting from the Wilhelm, possibly she would hâve ridden 
out the storm, and no disaster would hâve taken place. She took the 
usual course, used her lead freely and intelligently, kept out iiito sufE- 
cient waterj as far as possible in such a storm, and the nearness of her 
course to the shôre was not the cause of the wreck. The tow-line parted, 
and it was this that caused the vessel to be wrecked. If the wrecked 
schooner had been further out in the lake, she would bave had a greater 
distance to be driven to reach the shore; she might hâve found means 
to extricate herself, or bave escaped altogether, and then she might not. 
None can tell. But, after ail, the nearness of the shore was only an inci- 
dent of this loss, in the sensé that the vessel was not driven ashore be- 
cause the course was too close for safety of navigation, but because tbe 
tow-line parted; not from any cause with which this nearness to the 
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shore was eonnected, nearly or remotely, but from a cause equally effi- 
cient, near in or far out, and the vessel adrift had not the means to take 
care of herself. I do not mean to attach blâme for this, but only to 
state the fact. It does not at ail appear that she could bave taken better 
care of herself further out, or that she wouîd bave been more safely 
adrift, except that she might bave been longer in reaching this or some 
other shore,, if she did not founder in the deep. But this is ail spécu- 
lation after the event, as before, and not available in fixing a fault on the 
Wilhelm. The case of The Donaldson, mpra, seems in point hère, and 
the décision of themaster must be taken as conclusive. In the case of 
The Argm, 31 Fed. Rep. 481, the master put out to sea to keep off a lee 
shore, and lost his tow nevertheless^ and yet he was not held liable, on 
the principle we are considering. And in the case of The Allie and Evie, 
24 Fed. Rep. 745, it appearing that the tug was capable of handling sueh 
barges as she had in tow in any weather ordinarily to be expected on 
such a trip, she was not liable for not dropping them astern, when it ap- 
peared they were not equipped to live in such a sea alone, and adrift 
from the tug. Thèse cases and many others also show that weather indi- 
cations which are unreliable do not of them sel ves, even where storm-flags 
areflying, for example, or there is a threatening barometer, show a case 
of négligence. It dépends on ail the circumstances of each case, and the 
necessity for getting along, although taking risks, is a large faetor in the 
problem; and the judgment of the master is conclusive, unless it ap- 
pears that he bas violated the common rule of prudence under similar 
circumstances. Any other rule of décision would impose upon the ves- 
sel furnishing the towing power the liability of an insurer or guarantor 
of safe navigation, for there could scarcely be a case where the closest 
scrutiny might not develop some departure from the standard of the 
highest skill. Few reach that degree of excellence in any calling which 
furnishes in each or any performance an entirely perfect pièce of handi- 
work. I am sure lawyers and judges do not reach it, and I do not see 
why it should be expected of master mariners. 

Coming, now, to the more spécifie faults imputed to the Wilhelm, 
that of not laying her head to the wind until the storm abated, at the 
time she first hauled away; that of taking a shoal-water course the sec- 
ond time after the previous warning of the necessity of keeping out; that 
of not clearing Fish point before hauling out the second time; and that 
of hauling out too abruptly at the time of this second maneuver, whereby 
the tow-line was parted, — it may be said that what has already been 
argued in this opinion in favor of the conclusiveness of the master's dé- 
cisions, in ail emergencies where there is any doubt about the propriety 
of his maneuver, or, rather, when it does not clearly appear that com- 
mon and usual prudence has been violated by it, applies with equal force 
to thèse minor allégations of fault as to the more gênerai imputation of 
négligence already considered. But it is proper to say, further, that, in 
the judgment of the court, the criticisms are unfounded. It must never 
be forgotten in this case that this tow was bound to Tawas as the immé- 
diate port of destination, to pick up another vessel there, and that after 
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passing Thunder bay it was likewise the nearest harbor of refuge from 
the storm. The purpose of going there, and the necessity of going there, 
were alike controlling with the master. It was less than a day's run to 
get there, and progress in that direction was reasonably to him, under the 
circumstances, the course of safety as well as necessity; and the lying to 
ail night in the storm, instead of going on, was at least doubtful, and the 
master's décision should be conclusive. At the time she first hauled 
out, the purpose was not to lie to the wind, hove to, until the storm 
abated, but only until she could adjust her cargo and recover her trim. 
Having donc this, she resumed her course. If she had not, it might 
hâve been better; but of that we cannot be certain. We can only feel 
quite sure that disaster would not hâve corne in the shape it did. So it 
wouM not if she had done almost anything else than that which she did 
do;, but that is not the test, as before adjudged. Going ahead with the 
storm, and on her intended voyage, was not unreasonable, as thingsthen 
were, although something else, or that which is suggested, may now ap- 
pear better to us. The event is always a great teacher, says Mr. Justice 
Beadley. The Nevada, 106 U. S. 154, 157, 1 Sun. Ct. Rep. 234. 
Her own arrivai at Tawas, and her ability to hunt up her separated tows 
after the storm abated, proves her sea-worthiness, and is a fact, better 
than any opinions, demonstrating that, if the tow-line had not parted 
subsequently, this holding up to the wind was not an absolutely neces- 
sary maneuver. Perhaps the force that parted the tow-line might not 
hâve been called into action if she had remained hove to longer than 
was required to trim her cargo; but, again, it might hâve been, and 
we cannot tell. Like the rest, it is speculating for ourselves upon a 
contingency that might hâve come around in spite of our spéculation, 
and the right to pass judgment on chances at that time was his, not 
ours. As to taking shoal water a second time after warning, the ob- 
jection is misleading, or else a misapprehension. He did not heave to 
because of shoal water. He used his lead intelligently, and got into 
the water of the usual course as often as he found himself driven by the 
force of the storm nearer the shore. It only amounts to the gênerai 
imputation, before disposed of, that he did not allow more leevvay, and 
go further into the lake. 

The second hauling out and heaving to was for an entirely différent 
purpose than the first, but the same gênerai purport of this décision ap- 
plies to it as to the other conduct criticised by the imputations of fault, 
and there are other considérations connected with it which apply es- 
pecially to it. He hauled out to get away from his drifting with the 
storm towards the lee shore, under the warning of his lead, and hove to 
to take his bearings when the snow-storm broke, to avoid the danger of 
passing the point of safety for him, in view of the fact that he was going 
to Tawas, and was compelled to go there. Going too far, he would get 
beyond Tawas, so to speak; that is, get to a point where he was in more 
danger, and could not so readily turn into Tawas. Hewanted tosee the 
land, and know that he was not doing that thing which he feared. 
Again, it was a temporary purpose for which he hove to, and it cannot 
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be said that he made that maneuver to ride out the storra, and made it 
in a wrong place for that purpose. He made it in the right place, for 
the purpose he had in view, namely, holding back so as not to go be- 
yond the safe point for making Tawas. And can it be said he should 
hâve passed Tawas, or, which is the same thing, passed the place he 
deemed safe for making Tawas, in order that thèse vessels may bave 
escaped Fish point, if their tow-lines should part? And this is ail that 
the objection that he did not clear Fish point amounts to in the end of 
the analysis. If the tow-line had to part, and the vessels were to be 
drived ashore by the wind and waves, it might as well be at Fish point 
as below it, when he should haul out below, and part the line there, by 
the maneuver that he made off' Fish point. There was nothing in the 
Fish point situation contributing to the parting of the tow-line. It is 
true the vessels would not bave been stranded on Fish point, but there 
is nothing in the relation of the place off Fish point, wherethe maneuver 
Avas made, to the breakage of the line itself, which is the important point 
of inquiry or observation. There was no rock there or other obstruction 
to even aid, much less produce, the parting of the line, and the place at 
which it parted is whollyimmaterial, it seems to me. This imputation 
of fault Avell illustrâtes that hypercriticism of navigation, which goes on 
in the court in cases like this, so sharply inveighed against in The Free 
State, 1 Brown, Adm. 251, 269. 

Lastly, we corne to the parting of the tow-line. It is said this wa? 
caused by too abruptly turning about in making the maneuver of baul- 
ing to, head to the wind, off Fish point. It seems to the court quite 
idle to seek for any other cause for the parting of this tow-line than the 
resistless force of the storm itself, described in the proof to bave been 
the most violent and destructive that ever swept Lake Huron. Why 
.should we go, as has been done in the trial and argument of this case, 
below the deeks of this propeller, laboring in a mighty storm, from 
which her cargo was being swept by the angry waters, and examine 
her flooded engine-room, her diminished steam, and somewhat shackled 
engine, listen for the Sound of her signal above the bowling of the fu- 
rious winds, watcb the haste and the trembling movements of ber death- 
threatened ofïicers and crew, to inquire whether this turning to the 
■wind, almost in extremis, for safety from the driving storm, was more 
or less abrupt in its relation to a tow-line chating in its chock, although 
sufficientlj"^ parceled, they say, or whether everything bere was done 
precisely as it ought to hâve been done in the face of such an extraor- 
dinary storm, when we find in its violence a tremendous and unusual 
force, abundantly capable of causing this disaster? The court finds the 
parting of the line to bave been caused by the fury of the storm, and 
that it was an act of God, against which the owners of the Wilhelm did 
not insure the vessel of the libelants. Dismiss the libel, with the costs. 
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Needham et al. v, Wilson et al. 
(Circuit Court, D. Colorado. July 17, 1891.) 

1. JdDGMENT— COLI^ATEEAL AtTACK — ATTACHMENT. 

A judgment in attaehment on real property cannot be coUaterally questioned by 
oreditors of the défendant where it appears that the court rendering the Judgment 
had obtained iurisdiction over the property. FoUowing Cooperv. Reynolds, 10 
Wall. 308. 

3. FORECLOSUEE— JURISDICTION OF FEDERAL COURT— PauTIES. 

Where a mortgagor and the trustée of the mortgage are citlzens of the same state, 
the holders of bonds secured by the mortgage cannot bring suit in a fédéral court 
to foreclose the mortgage in their ovvn name, without shovving reason why the suit 
is not brought by the trustée. 

In Equity. 

H. B. Johnson, for complainants. 

Hugh Butler, for défendants. 

Hallett, 3.,(orally.) In May, 1886, William Needham and John W. 
Stewartfiled abill against Alfred H. Wilson and others, asking lor an in- 
junction, and for a receiver in respect to property which at soine time 
before thatwas owned by the Great West Mining Company. Complain- 
ants held certain bonds issued by the Great West Mining Company, 
and the bill was in part for foreclosing a mortgage given to secure those 
bonds. Among other things they sought to set aside two judgtnents 
■which were obtained in a district court of the state by John T. Perkins 
and James Moynahan in attaehment suits against this property. Thèse 
judgments were older in date than complainant's mortgage, and there- 
fore the necessity for having them set aside in order to assert title 
■under the mortgage. Upon a motion for injunction and receiver, heard 
in July, 1886, it was held that the district court of the state in the Per- 
kins and Moynahan cases obtained jurisdiction of the property in contro- 
versy by the levy of the writs of attaehment issued in those cases. It 
may be necessary to explain that the validity of those judgments was 
denied on the ground that one Purmort, who was served with process as 
the agent of the Great West Mining Company, was not in that relation 
with that Company; and that one Gwin, who appeared as counsel or at- 
torney for the Great West Company in the Moynahan suit, had no au- 
thority from that corapany so to appear; so that the position assumed 
by complainants was that there was no service of process, and no 
appearance by the défendant in the Perkins and Moynahan cases. 
In denying the motion for injunction and receiver the court held 
that under the rule announced by the suprême court in Cooper v. 
Reyiwldê, 10 Wall. 308, the district court obtained jurisdiction of the 
property in the Perkins and Moynahan cases by the levy of the writs of 
attaehment, and that those judgments could not be questioned by ored- 
itors of the Great West Company in a collatéral suit. After the décision 
upon this motion for an injunction and receiver the case slumbered in 
this court; was not moved by either party until September 29, 1890, 
v.47F.no.2 — 7 



98 FEDERAL EEPOETEB , VOl. 47. 

a perîod of more than four years, when the original complainants, 
Needham and Stewart, together with five others, alleged to be în the 
same situation, and holding some of the bonds of the Great West Min- 
ing Company, put in an amended Mil. The amended bill differs from 
the original in that many features of the original bill are dropped from 
it. It proceeds only for the foreclosure of the mortgage given to secure 
the bonds; but the attack upon the Perkins and Moyriahan judgments 
is renewed in the amended bill, and the reason assigned by counsel for 
thus renewing it is stated in the amended bill in language which I will 
read: 

"And your orators further show that in an action wherein the said Great 
West Mining Company was plaintiff and tliesairt Wilsons, and the said Wood- 
mass of Alston Mining Company, were défendants, tiie suprême court of the 
State of Colorado repeatedly decided that said judgments and sales were abso- 
lute nullities, but refused to vacate them at the instance of said company, 
for the sole reason that said company had been guilty of lâches in apply- 
ing therefor; ail which mattersand things will more fully and at large appear 
by référence to said décisions and decrees, or duly authenticated copies thereof, 
hère in court to be produced, to which your orators crave leave to refer. " 

From this it seems that the suprême court of the state has reached 
the conclusion that the judgments obtained by Perkins and Moynahan 
were improperly entered; that is, that there was error in the record. 
But from some circumstances attending the case they hâve declined to 
vacate the judgments. It is difficult to perceive what effect that state- 
ment can hâve upon the position of the parties in this cause and in this 
court. If it were stated that the suprême court had reached the conclu- 
sion that the judgments were void, and had declared them to be void, 
and set them aside .upon that ground, we should still be compelled in 
this court to adhère to the doctrine first announced in the case, and 
which is found in Cooper v. Reynolds. The principle declared in Cooper 
V. Reynolds is of gênerai jurisprudence, affecting ail actions in fédéral 
courts, and not at ail controlied by any décision that may be made in 
any court of any state. But the suprême court of the state has not so 
declared. Apparently from the statement in the bill the suprême court 
has declined to vacate the judgments upon the ground that application 
to vacate them was not made in apt time by the défendant in the judg- 
ments, the Great West Mining Company. If the judgments are still 
maintained, still in force, they are now of the same weight and author- 
ity that they were when the opinion was announced in 1886. Claimants 
under the judgments are entitled to precedence over complainants in 
this bill; so that there appears to be no reason whatever for proclaiming 
a différent doctrine from that which was first announced in the case, and 
which establishes a bar to this suit. If this were not so, it appears fur- 
ther that the parties complainant in the amended bill, as well as in the 
original bill, are bondholders, and that Mr. James M. Strickler is trustée 
in the mortgage. According to the established rule of practice in fédéral 
courts, the trustée in the mortgage must prosecute a suit of this kind , or 
some reason must be shown for the suit not appearing in his name. It 
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must be shown, în other words, affirmatively in the bill Ihat the trustée 
déclines to act, or that there is some reason fpr allowing the bondholders 
to go on in their own names. In order to get ail parties before the court 
some of the bondholders are made défendants in this bill. That cannot 
be done without showing that the trustée, who is the principal party to 
be complainant in any suit for foreclosure, déclines to go on with the 
suit. It is well known that Mr. Strickler is a citizen of the state, and 
the Great West Mining Company is a Colorado corporation; so that it 
would seem that, if the suit were in the name of the proper party, it 
would be one of which this court would not, under any circumstances, 
bave jurisdiction. For thèse reasons the demurrer to the amended bill 
will be sustained, and the bill dismissed, at complainant's costs. 



MooRE et al. v. Meyer et al. 
{Circuit Court, S. D. Illin/Âs. July 6, 1891.) 

ASSIGNMENT FOR BeNEFIT OV CrEDITOHS — FBEFEKBNCES— ILLINOIS StATUTE. 

The transfer by an iasolvent of substantially ail his property to certain of hls 
creditors in paymeut of debts to the exclusion of the others, where no Instrument 
purporting or Intended to be a deed of assignment is executed, is not an assignment 
within Act 111. May 23, 1877, § 13, providing that "every provision in any assign- 
ment hereafter made in this state, providing for the payment of ons debt or liability 
in préférence to another, shall be void, and ail debts and liabilities within the pro- 
visions of the assignment shaU be paid pro rata from the assets thereof. " 

In Equity. Bill by George H. Moore and others against John Meyer 
and others to set aside certain conveyances as in fraud of creditors, and 
to bave them adjudged to constitute an assignment. 

Q. A. Bahcock, WiUiam McFadden, and /. Sibly., for complainants. 

Emmcms de Wells, Berry & Epier, Carter & Govert, and L. H. Berger, for 
défendants. 

Allen, J. The bill in this case allèges that John Meyer and Moses 
Bachrach owned property, real and personal, describing it, and carried 
on the business of wholesale liquor dealers at Quincy, 111. , till on or about 
Monday, October 25, 1886. "That at the date and time last aforesaid 
the said firm of John Meyer & Co., and the individualraembers so afore- 
said composing said company, were, and for some time prior thereto had 
been, insolvent." That the stock of goods had been purchased partly 
within 30 days, and almost entirely within 90 days, of the day raen- 
tioned in said mortgagesand transfers, the indebtednessamounting to some 
$22,000. Complainants, Moore, Sceliger & Co., sold défendants John 
Meyer & Co., September 10, 1886, goods to the amount of $2,905.75, 
and took acceptances, payable in four months; and the Sour Mash Dis- 
tiUing Company, on September 18, 1886, sold thera goods amountingto 
SI ,083 taking an acceptance running the same time. That about 
the date of the chattel mortgages the défendants made divers and sundry 
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transTers to one or more of the défendants, to Henry F. Bicker, cashier 
of the Ricker National Bank, and to varions other parties, Whose names 
are unknown, of divers warehouse receipts, representing goods and liq- 
uors in bond warehouses, situated in Louisville, Kansas City, and else- 
where. "That the transfers last named were so raade in settlement and 
discharge of, or else as security for, an indebtedness to some of the de- 
fendants, or to the transférées of said warehouse receipts." That abont 
this time John Meyer & Co. owned or vv'ere interested in a chattel mort- 
gage upon a stock of goods in Kansas City, which theyassigned ortrans- 
ferred and turned over either in payrnent of or by way of security for an 
alleged indebtedness to the défendants Hoffheimer Bros. That about 
the same time John Meyer & Co. transferred or assigned to the Ricker 
National Bank of Quincy, or to Henry F. J. Ricker, its cashier, a stock 
of goods andliquors in Louisville, Ky., which they owned, or in which 
they were interested, and about the same time said firm of John Meyer 
& Co. made over, assigned, or transferred to some one or more of the de- 
fendants a stock of goods owned by John Meyer &Co., at Lincoln, Neb. 
That the property described in the two chattel mortgages comprised sub- 
stantially ail the stock in trade of John Meyer & Co. in their store at 
Quincy, consisting almost entirely of purchases made from vendors whose 
claims for their goods sold to défendants had not yet become due; and 
that the amount of indebtedness of real and honafide creditors named in 
said respective chattel mortgages is large enough to exhaust the entire 
value of the property included in said mortgages. That on or about the 
22d day of October, 1886, the said John Meyer & Co., as partners, ex- 
ecuted their two several chattel mortgages, — one to Hoffheimer Bros., 
Jacob Goldstein, and Wolf Schroder, and the Ricker National Bank of 
Quincy, as mortgagees; the other to Henry Root, Joseph Stern & Sons, 
S. Kingsbacker & Bro., and Frederick Bougert. That on October 23, 
1886, at 6 p. M., thèse mortgages were filed for record. That on the 
24th or 25th of October the mortgagees took possession, and placed in 
charge and control one La Fayette Blair, who had formerly been an em- 
ployé of John Meyer & Co. as book-keeper. That on the 21st day of 
October, 1886, the said John Meyer and wife and Moses Bacbrach and 
wife made a mortgage deed to the Ricker National Bank, convey'ng their 
real estate, etc. That this real esta te was mortgaged for its full value. 
That about this time John Meyer & Co. assigned or made over to défend- 
ants, or some of them, many of their outstanding open aecounts and re- 
ceivables. "That by the various mortgages, both chattel and real, and 
the transfers, assignments, and conveyances aforesaid, the whole property, 
or substantially the whole property, of said firm of John Meyer & Co., 
and the individual members of said firm, was made over to and parceled 
ont to a few favored creditors of said firm, and of the individuals com- 
posing it, and a préférence vi'as thereby given to said last-named creditors; 
and your brators state and show that such acts and doings as are last 
above mentioned, and the préférences last above named, are in contra- 
vention of the assignment laws of Illinois and of the policy of said laws 
last named, and that the said conveyances, mortgages, both chattel and 
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real, and saîd transFers last abovenamed, were madeby said John Meyer 
& Co., and Ihe said John Mej'er and Moses Bachrach, composing said 
firm, with the intent on their part to make a transfer and assignaient of 
their whole estate to a few favored creditors, viz., to the défendants, 
with préférences to them, and at a time when the said Meyer and Bach- 
rach had made up their minds and knew they could not continue in 
business any longer, and that the moment of their financial collapse had 
corne, and with the intent on their part to make such assignrnent with 
préférences, so as to avoid, if thèy could, the laws of Illinois relating to 
voluntary assignments, and prohibiting préférences in such assignments. 
That said John Meyer and Moses Bachrach ne ver made any provision 
for the creditors hereinbefore mentioned as those froni whom the goods 
in the ^aid two chattel mortgages described were purchased, and whose 
accounts and acceptances did not become due until after the making of 
said chattel and real-estate mortgages, but left said last-named creditors 
unprovided for and unpaid. That the indebtedness to the défendants 
of said John Meyer & Co. , or said John Meyer or Moses Bachrach , if any 
such exist, is in the main and in gênerai of long standing, and that little 
or no part thereof accrued or arose out of the purchases of the gooils, 
wares, and merchandise described in and conveyed by the respective 
chattel mortgages, of which Exhibits A and B, hereto attached, are 
copies, but that the original considération of said last-mentioned indebt- 
edness, or nearly ail thereof, accrued long before said goods, wares, and 
merchandise last named were purchased by said John Meyer & Co. 
The bill further charges that the défendants composing the firm of Hoff- 
heimer & Bro., or one or more of them, are related to John Meyer or 
Moses Bachrach, and prays for a full discovery of the relationship; also 
that niany of the debts to the mortgagees were not due at the tim.e the 
mortgages were executed, but that the same were taken up and treated 
as due in advance of the maturity thereof, and that thèse mortgages were 
made with the understanding that the mortgagees would take possession 
of the property covered by the mortgages; that the exécution of the said 
notes and five mortgages, and the other transfers and assignments men- 
tioned, were and are a scheme devised and arranged by and between 
said Meyer and Bachrach on the: one hand and the said mortgagees on 
the other to transfer to the said mortgagees ail the tangible and available 
property of said firm of John Meyer & Co., and of the individual mem- 
bers of said firm, to pay and in payment of the indebtedness of said firm 
or its individual members to said mortgagees, whether the same was 
due or not, and prefer said mortgagees as creditors of said firm or its 
individual members, and hinder and delay other creditors, and pre- 
vent the collection by complainants and other creditors not among 
said mortgagees of their just claims against said firm of John Meyer 
& Co.; and that the exécution of said mortgages was in effect, and 
was devised and intended by both mortgagors and mortgagees to be, an 
assignment of ail the property and efïects of said firm and the individual 
members thereof to said mortgagees as preferred creditors, and an avoid- 
ance or an attempt to avoid the provisions of the statute of the state of 
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Illinois touching assignments for thebenefit of creditors, and the provisions 
thereof prohibiting the j^referment of creditors. The bill further charges 
that this design was participated in and shared by the several resjiective 
défendants, or at least by such of them as received by said mortgages 
and transfers, or any of them, a préférence; and that the said respective 
défendants so by said transfers, conveyances, and chattel and real-estate 
mortgages, respectively, preferred, knew at the time of receiving such 
préférences that the said firm of John Meyer & Co. was insolvent; and 
it is further averred that said respective défendants to whom said re- 
spective assignments, conveyances, and chattel and real-estate mortgages 
were respectively made, deny that the same, singly or together or other- 
wise, eonstitute in law and légal effect a voluntary assignment for the 
benefit of creditors of said John Meyer & Co.; and also deny that any 
creditors of said John Meyer & Co. , other than those named in said re- 
spective assignments, transfers, and mortgages, hâve or can hâve any in- 
terest in the property therein conveyed, assigned, or transferred, or mort- 
gaged, or in the proceeds thereof. A supplemental bill filed in the case 
charged the sale of the property by the mortgagees, andprayed that they 
account for the proceeds of such sale. 

There is no allégation or proof that the défendants Meyer and Bach- 
rach, or either of them, ever made what purported to be or was intended 
for a deed of assignment under the voluntary assignment laws of Illinois. 
The prayer of the bill is that each of the chattel mortgages above men- 
tioned, and each assignment, transfer, andconveyanceof accounts and ware- 
house receipts and stock of goods in trade and other property mentioned 
and referred to may be set aside as in fraud of the creditors of the said 
John Meyer & Co. and of the individual members of said firm; that 
said chattel and real-estate mortgages, and each of them, and said as- 
signments and conveyances of property and warehouse receipts, transfer 
of accounts, stocks of goods, and property made, be adjudged to eon- 
stitute an assignment for the benefit of ail the creditors of said John 
Meyer & Co. and the creditors of the individual members of said firm, 
and that the préférences by said mortgages, transfers, conveyances, and 
assignments given may be declared and decreed to be null and void, 
and the property thereby conveyed be adjudged to be held under said 
respective mortgages and transfers in trust by the respective grantees 
and transférées or assignées, for the gênerai creditors and ail the cred- 
itors of said firm of Meyer & Co., pro rata, equally; as also, if the facts 
make it proper, the individual members of said firm. Subsequently a 
number of other creditors intervened and became parties. A demurrer 
to the amended bill was argued and overruled by the court, April 1, 
1889. Answers and replications being filed, much testimony was taken, 
tending On one side to support the bill, and on the other to disprove the 
charges of fraud it contained. 

The theory on which the bill was filed isthat the several transfers and 
mortgages, real and chattel, made by John Meyer & Co. in October, 
1886, when the firm was in failing circumstances, amounted to an as- 
signment within the purview of the statu tes of Illinois and the décisions 
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of the courts of this state on the subject of assignments for the benefit 
of creditors, and that the mortgages and transfers, including substan* 
tially ail the property and assets, were in efîect préférences of certain 
creditors over the others. The thirteenth section of the assignment act 
referred to déclares that — 

"Every provision in any assignment hereafter made in this state providing 
for the payment of one debt or liability in préférence to anotiier shall be void, 
and ail debts and liabilities within the provisions of this act shall be paid prcr 
rata from the assets thereof. " 

This section must be construed liberally for the accomplishment of the 
object or purpose in view on the part of the législature at the time of 
the passage of the law; and what this object or purpose was is probably 
the underlying question in this case. It is proper toinquire, then, does 
the act contemplate the régulation of theconduct, for the benefit of cred- 
itors, of insolvent debtors, treating every thing preferential as void; or is 
its scope limited to assignments not only contemplated, but executed? 
The latter view would seem to be the sound one, and to be upheld by 
authority. This section 13 of the Illinois assignment law is copied from, 
oratleast is in the précise words of, section 89of the statutesof Missouri 
concerning assignments, passed in 1855, and remaining on the statute- 
books of that state until 1866. The suprême court of Missouri inShap- 
leigh v. Baird, 26 Mo. 322, and Croio v. Beardsley, 68 Mo. 435, eonstru- 
ing the section, reach conclusions in harmony with the one expressed in 
this case. Numerous décisions of the several states to the same eflfect 
upon analogous statutes might be cited, going in the direction — indeed, 
to the extent — that législative acts, such as the one now being consid-' 
ered, contemplate no such thing as a constructive assignment. It is im- 
portant, however, to push the inquiry into the state of Illinois, and as- 
certain the holding of the highest judicial tribunal of this state in con- 
struing the particular section of the assignment law in question; for the 
states must bepermitted to construe their own constitutions and statutes. 
In cases where no construction bas been given to a statute by the state 
courts, and the fédéral courts are first called upon to interpret it, a subsé- 
quent and diffèrent construction by the state court would not necessarily 
cause the construction first given by theUnited States court to be abandoned , 
and that of the state court adopted or acquiesced in. In such a case, 
however, the désire for harmony and the strong feeling of comity would 
generally induce a disposition on the part of the fédéral courts, to avoid 
confliet with well-considered décisions of the state courts, and acqui- 
esce in them if there are fair and reasonable grounds for doing so. The 
suprême court of Illinois bas in a number of cases had this voluntary 
assignment law under considération, and bas repeatedly passed upon 
this identical thirteenth section. One of the best considered of thèse 
cases is Preston v. Spaulding, 120 111. 208, 10 N. E. Rep. 903. In this 
case, which was decided March 22, 1887, it was held that, after the 
debtors had made up their minds to make an assignment of their prop- 
erty for the benefit of their creditors, ail conveyances, transfers, and other 
dispositions of their property or assets, made in view of their intended gen- 
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eral assignment, whereby any préférence was given, would in a court of 
equity be declared void, and be set aside, the same as though incorporated 
in the deed of assignment itself. In regard to this feature of the case the 
court siraply held that the preferential payments, conveyances, and confes- 
sions of judgment to relatives and favorite creditors, made in view of an in- 
tended assignment, which almost immediately follovved, were in fraud 
of the statute, and that the property so transferred passed under the 
deed of assignment to the assignée in trust for the benefit of ail the 
creditors. No color or encouragement can be found in the décision of 
this case for the idea of constructive assignments, or that this séries of 
préférences, transfers, and conveyances, ail made by insolvents in view 
of an early assignment by the failing debtors, would, in and of them- 
selves, hâve constituted an assignment. In the case of Weber v. Mich, 
131 111. 520, 23 N. E. Rep. 646, decided January 21, 1890, the court, 
aliuding to the voluntary assignment act passed in 1877, said: 

"The subject-matter of the act was limited to ' voluntary assignments,' and 
even if it liad contained express provisions attempting to deal with or regu- 
late involuntiiry assignments, or any subject otlier than the one embiaced in 
the title, such provisions would liave been void under section 13, ait. 4, of 
the constitution. For the same reason it must be held that every attempt 
to apply the act, or any of ils provisions, by construction to any subject other 
than voluntary assignments, must be wholly unavaihng." 

In speaking of chattel mortgages executed by the failing debtor, the 
same court proceeds to say: 

"It is clear, then, that they [the chattel mortgages] did not constitute valid 
assignments for the benefit of creditors within the meaning of the statute; 
* * * that they were merely cliattel mortgages executed for the sole 
benefit of the mortgagees, and creating no trust in tavor of any of the creditors 
of the mortgagor. " 

And in Farwell v. Nilsson, 188 111. 4-5, 24 N. E. Rep. 74, where the 
suprême court of the state adopts the opinion filed in the case by Judge 
MoEAN of the appellate court, it is said : 

" We bave no involuntary assignment, and we know of no principle of law 
operative in this state that limits or controls an insolvent debtor in the dis- 
tribution of his assets, provided they are applied in discharge of hona flde 
debts." 

And, again, the court says : 

"The statute relating to the assignment by debtors for the benefit of cred- 
itors, proLibiling préférences in such assignments, has no application to 
a case of this kind. Notwithstanding that statute, a debtor may pay one 
créditer in f ull, either in mpney or by sale of his property. That act applies 
only to conveyances of property to ah assignée or trustée, in trust, to couvert 
the same into money for the benefit of the creditors of the assigner, which 
can novv only be made under that law." 

And further: 

"To give to this act the scope and effect hère contended for would be to far 
exceed the législative intent. The act contemplâtes no such thing as a con- 
structive assignment; and that, before the county court gets jurisdiction, an 
actual assignment must be made and recorded, as required by the act." 
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In the last décision of the Illinois suprême court (June 10, 1891) up- 
on the question, {Farwdl v. Cohen, published in 28 N. E. Rep. 35,)upon a 
careful considération of ail the varions provisions of the voluntary assign- 
ment act of 1877, the court maintained its former constructions given to 
the act, but holding, upon a question not before presented, that a volun- 
tary assignment, which is upon its face a partial assignment, and which, 
in fact, does not purport to transfer substantially ail the property of the 
debtor, and which contains no gênerai terms descriptive of the property, 
is not, by force of the act, converted into a gênerai assignment of ail the 
property of the debtor that is not exempt by lavv; that this partial assign- 
ment is, if otherwise valid, a voluntary assignment, to be governed by 
and administered under the i lovisions of the act of 1877. It will thus 
be seen that the highest court in the state of Illinois, where the statute 
originated, bas uniformly held that the word "assignment" had, before 
itwas used in the section of the statute under considération, a well-defined 
meaning, and that it has no différent meaning in the act now; that it is 
a transfer by an instrument voluntarily executed, and without compul- 
sion of law, by a debtor, of bis property to an assignée in trust, to apply 
the same, or the proceeds thereof, to the payment of his debts, and re- 
turn the surplus, if any, to the debtor, — a construction, it would seera, 
fairly consistent with the purpose of the législature at the time of the 
passage of the law. 

Counsel for complainants bave pressed upon this court with much 
earnestness and confidence the case of White v. Cotzhausen, 129 U. S. 329, 
9 Sup. et. Rep. 309. That caëe is not regarded as décisive of this. It 
was there held, referring to the Illinois voluntary assignment act, that 
the surrender by an insolvent debtor of the dominion over his entire es- 
tate, with an intent to avoid the opération of the act, and the transfer 
of the whole, or substantially the whole, of his property to a part of his 
creditprs, in order to give them a préférence over other oreditors, whether 
made by one instrument or more, or whatever their form might be, oper- 
ated as an assignment under that act, the benefit of which might be claimed 
by any unpreferred créditer who would take the proper steps in a court of 
equity to enforce the equality contemplated by it. And Freston v. Spaidd- 
ing, supra, is cited as "the leading case on this subject in the suprême 
court of Illinois." That case bas already been referred td in this opinion 
as a well-considered one. It held : 

"If one intends to make a conveyance of ail his property for the benefît of 
his creditors convey a part one day, a part tlie next, and so proceed until ail 
his property is appropriated according to the original intention, precisely the 
same end is accomplished as if a gênerai assignnaent had been made at the 
outset; and tlje law must visit the same penalty upon préférences in an assign- 
ment accomplished by thèse successive acts as if it had been done by a single 
deed." 

It will be remembered that in the Preston-Spaulding Case there was 
finally a gênerai assignment by deed, and it was because of this consum- 
mation that the court made the previous transfers and conveyances a 
part of the completed transaction. Probably nothing beyond this was 
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inteaded to be decîded in White v. Coitzhausen. Certainly it is not appar- 
ent that the fédéral court intended to give a différent construction to the 
section of the statuts than the one placed upon it by the state court, but 
the presumption is very strong that the holding of the latter was adopted 
by the former as entirely satisfactory, and meeting fully the raischief 
intended to be remedied by the Illinois législature. If at the time White 
V. Cotzhausen was décided — January 28, 1889 — the Illinois suprême court 
had made no décision construing this statute, or had made a décision 
giving it the construction contended for by complainants' counsel in this 
case, or if, even, since that time the Illinois courts had yielded to such 
a construction, I might feel more embarrassment. But no such altitude 
is presented. Fédéral courts undoubtedly hâve an independent co-ordi- 
nate jurisdiction with the state courts in the administration of state laws, 
and where the law has not been settled by the latter it is the clear right 
and duty of the former to exercise their own independent judgment. 
Where it has been settled, however, by the state courts, the fédéral courts 
arecareful in avoiding any unseemly conflict, and desirous, in the spirit 
of comity, to act in harmony with state courts in the construction of their 
own laws. From the vieivs herein expressed it foUows that the bill must 
be dismissed ; and accordingly it is so decreed. 



SlITLIFF V. LaKE CoUNTT. 
(Ctrcuif Court, D. Colorado. July 24, 189t) 

MTrinÔTPàL BOWDB— ViMDWT— EsTOPPBI/— CONSTITtmONAI, LiMI» ov DbiS.'' ' 

WherQ county bçnds are Issued in exoess of the constitutional limit of iDdebted- 
neBS, a récital in tbe bonds that they are issued by virtue of a législative act which 
tecites the constitùtlohal limitation, and that ail the provisions of such act hâve 
been fully complied with, does not estop tbe county from denylng the validity of 
the bonds. 

At Law. 

J. W. ikfcCTwre, for plaintiËf. 

Danid E.. Parles, Joa. S. JoneSj Co. Atty., and H. B. Johnson, for de- 
fendant. 

(1) An estoppel cannot arise upon a récital In a municipal bond respecting 
the question of authority to issue the same. Dixon Co, v. Pield, 111 U. S. 
92, 4 SUp. et. Bep. 815; Catroll Co. v. Smith, 111 U. S. 556, 4 Sup. Ct. Kep. 
539; Katzenherger v. Aberdeen. 121 U. S. 172, 7 Sup. Ct. Kep. 947. 

(2) No tribunal can be authorized by législative authority to tnake a récital 
in a municipal bond which will work an estoppel as against a constitutional 
limitation of indebtedneas. Lahe Co. v. Graham, 130 IJ. B. 683, 9 8up. Ct. 
Eep. 654. 

(3) The suprême court of the United States has always held that a pur- 
chasér of municipal bonds must take notice of the assessed valuiition of the 
property of the municipality; and for the same reason, where the act author- 
izing the issuanee, of the bonds requires, as in this case, (Gen. St. § 670,) a 
record t-o be made of the public indebtedness of the municipality, notice 
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thereof is imputed to the pnrehaser. Borongh of Millersioion v. Ifrederick, 
114 Pa. St. 435, 7 Atl. Eep. 156. 

Hallett, J. , (oraUy.) John Sutliff against The Board of Connty Com- 
niissioners of the County of Lake is an action upon coupons attachée! to 
certain bonds issued by that connty under the provisions of the act of 
March 24, 1877- The case is submitted to the court upon an agreed 
statement of facts, from which it appears thnt the bonds upon which the 
action is founded were in excess of the constitutional lirait; and the ques- 
tion is whether the case is within the décision in Lake Co. v. Graham, 130 
U. S. 683, 9 Sup. et. Kep. 654. The plaintiff maintains that the county 
is estopped to deny the force and validity of the bonds by some récitals 
in them. The plaintitï, being an innocent holder of the bonds, is enti- 
tled to the protection of such récital. His position is stated in the brief 
filed by his counsel in thèse words: 

"The bonds upon their face recite that they were issued in compliance 
with a majority vote of the qualifled electors of said county, under and by 
virtue of the above-mentioned act of the législature, aud that ail the provis- 
ions of said act hâve been f ully complied with by the proper offlcers in the 
issuance of this bond." 

The act of assembly under which the honds were issued, contains the 
same limitation, as to the indebtedness of the county which the county 
commissioners were not to exceed, as is in the constitution. In effect, 
it repeats the language of the constitution upon this subject, stating what 
the limitation shall be; but there is nothing in the act authorizing the 
county commissioners to ascertain the amount of the indebtedness, aud 
détermine the fact whether the bonds were or were not in excess of the 
constitutional limit. If there had been in the act such a provision 
as that by which the connty commissioners would be authorized to dé- 
termine the amount of the indebtedness existing at the time of issuing 
the bonds, and whether the bonds were within or beyond the constitu- 
tional limit, there would be something in many décisions of the suprême 
court to support the position of the plaintiff; because it bas been many 
times decided by the suprême court that, whenever a matter of fact is 
submitted to the county authorities for their décision and détermination, 
such as the holding of an élection, the form in which the bonds shall be 
issued, and the like, and the county authorities proceed under the act 
to détermine the fact, the county shall be bound by that décision and 
détermination; there shall be no other iaquiry concerning it. 

But the question in this case lies back of that, and relates to the power 
of the county to create the indebtedness. It is believed thât, whenever 
such a question has corne before the suprême court, it has been uniformly 
held that the county authorities cannot détermine for themselves or other- 
wise the question of their authority in the, premises. Hère is something 
from Bank v. Porter Tp., 110 U. S. 614, 4 Sup. Ct. Rep. 254: 

"It is, however, contended that, by the setlled doctrines of this court, the 
township is estopped, by the récitals of the bbnds in suit, to make its presjeht 
défense. The bonds, upon their face, purport to hâve been issued 'in purisu- 
^nce of the provisions of the several acts of the gênerai assembly of the state 
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of Ohio, and of a vote of the qualified electors in said township of Porter, 
taken in pursuance thereof.' Thèse récitals, counsel argue, import a cotnpli- 
ance in ail respects with the law, and therefore the township will not be al- 
lowed, against a bona flde holder for value, to aay that the circuinstiinces 
did not exist which authorized it to issue the bonds. It is not to be denied 
that there are gênerai expressions in soine former opinions which, apart froni 
their spécial facts, would seem to afford support to this proposition, in the 
gênerai terms in which it is presented." 

And then the court proceeds to review several cases decided in that 
court, and cornes to the case of Town of Coloma v. Eaves, 92 U. S. 484, 
from which the court quotes this language: 

"When législative authoxity has been given to a municipality, or to ils ofli- 
cers, to subscribe to the stock of a railroail company, and to issue municipal 
bonds in payment, but only on some précèdent condition, such as a popular 
vote favoring the subscription, and where it may be gathered from the légis- 
lative enactment that the offlcers of the municipality were invested with 
povver to décide whether the conditions précèdent has been complied with, 
their récitalthat it has been, made in the bonds issued by them, and hehi by 
a bona flde purchaser, is conclusive of the fact and binding upon the munici- 
pality; for the récital itself isa décision of the fact by theappointed tribunal." 

This States the proposition to which I referred a moment ago, that 
when the, municipality is authorized to décide a question, and the décis- 
ion is made, the municipality is bound by that décision. The court then 
further statéS: 

"But we are of opinion that the rule as thns stated does not support the po- 
sition which counsel for plaintiff in error take in the présent case. The ad- 
judged cases, examined in the light of their spécial circumstances, show that 
the facts which a municipal corporation, iSsuing bonds in «id of the construc- 
tion of a railroad, was not permitted, against a bona flde holder, to question, 
in face of a retital in the bond of their existence, were those connected with 
or growing out of the discharge of the ordinary dutiesof such of its ollicers as 
were invested with authority to exécute them, and which the statute coiifer- 
ring thè power made it their duty to ascertain and détermine before the bonds 
were issued; not merely for thernselves, as the ground of their owti action, in 
issuiug the bonds, but equnlly as authentie, and final évidence of their exist- 
ence, for the information and action of ail others dealing with them in référ- 
ence toit. (Such is not the case before us. Had thestatutes of Ohio conferred 
upon a township in Delaware county authority to make a subscription to 
the stock of this company, upon the approval pf the voters at an élection pre- 
vibusly helci, then a récital by its proper offlcers, such as is found in the bonds 
in suit, would hav-e estopped the township from proving tliat no élection was 
in fact held.orthatthe'election was not called and conducted in the mode 
prescribed by law; for in such case it would be clear that the law h:id referred 
to the offlcers, of the township, not only the ascertain ment, but the décis- 
ion, of the facts involved in. the mode of exenising the power grauted. But 
in this' case, as we bave seen, power in townships to subscribe did not come 
ihto eki-steiiéé,— that is, did not exist, — except where the county commission- 
ers had not beiBû authorized to make a subscription." 

That case, clearly points. Q.at the distinction between power conferred 
iç) be èxerci.çéd in a maiin.er described iand power, altogether withheld. 
Whenèver the power is given, and régulations arp; prescribed as to the 
manner of its exercdsey the récital of' the municipal authorities as to the 
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way in which it has been exercised is conclusive upon them; whenever 
the power is withheld from the corporation, no récital whatever binds 
the corporation. This appearsstill more clearly in the case of Dixon Co. 
V. Fidd, 111 U. S. 92, 4 Sup. Ct, Rep. 315: 

"Eeeurring, then, to a considération of the récitals in the bonds, we assume, 
ior the purposes of this argument, that they are in légal effect équivalent to 
a représentation or warranty or certiflcate on the part of the county offlcers 
that everything necessary by law to be done has been done, and every tact 
necessary by law to liave existed did exist, to make the bonds lawf ul and bind- 
ing. Of course tins does not extend to or cover luatlers of law. AH parties 
are equally bound to know the law; and a certiflcate reciting the actual facts, 
and that thereby the bonds were conformable to tlie law, wben judicially 
speaking they are not, will not make them so, hor can it work an estoppel 
upon the county to claim the protection of the law. Otherwise it would al- 
v/ays be in the power of a municipal body, to which power was denied, to 
nsurp the forbidden authority, by declaring that its assumption was within the 
law, This would be the clear exercise ot législative power, and would sup- 
pose such corporate bodies to be superior to the law itself. And the estoppel 
does not arise, except upon matters of fact which the corporate offlcers had 
authority by'law to détermine and to certify. Il is not necessary, it is true, 
that the récital should enumerate each particidar fact essential to the exist- 
ence of the obligation. A gênerai stateraent that the bonds hâve been issued 
in conformity with the law wlU sulRce, so far as to embrace every fact which 
the offlcers making the stateraent are aidhorized to détermine and certify. A 
détermination and statement as to the whole séries, where more than one is 
involved, is a détermination and certiflcate as to each essential particular. 
But it still remains that there must be autliority vested in the offlcers, by law, 
as to each necessary fact, whether enumerated or non-enumerated, to ascer- 
tain and détermine its existence, and to guaranty to those dealing with tlieœ 
the truth and conclusiveness of their admissions. In such a case, the mean- 
ing of the law granting power to issue bonds is that they may be issued, not 
upon the existence of certain facts to be ascertained and determined whenever 
disputed, but upon the ascertainment and détermination of their existence by 
the offlcers or body designated by law to issue the bonds upon such a contin- 
gency. This becomes very plain when we suppose the case of such a power 
granted to issue bonds upon the existence of a stateof facts to be ascertained 
and determined by some persons or tribunal other than those authorized to is- 
sue the bonds. In that case it would not be contended that a récital of tlie 
lacis in the instrument itself, contrary to the flnding of those charged by law 
with that duty, vyould liave any légal effect. So, if the fact necessary to tlie 
existence of the authority was by law to be ascertained, not offlcially by the 
offlcers charged witli the exécution o£ the power, but by référence to some ex- 
press and detinite record of a public character, then the true meaning of the 
law would be that the authority to act at ail depended upon the actual object- 
ive existence ot the requisite fact, as shown by the record, and not upon ils 
ascertaihrnént and détermination by any one; and the conséquence Would nee- 
essarily foUow that ail persons claiming under the exercise of such a power 
inight be put to proof of the fact made a condition of its.lawfulness, notwith- 
standing any récitals in the instrument." 

And again: . ! 

"This is the rule which has been constaiitly àpplied by this court in the nn- 
merous cases in which -it has been involvtd. The différences in the resuit of 
the judgnients hâve depended upon the question whether, in the particular 
case under considerationi a fair construction of the law authorized the offlcers 
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issuing the bonds to ascertain, détermine, and ceitify the existence of the 
f aots upon which their power, by the terms of the law, was made to dépend ; 
not including, of course, that class of cases in which the controversy related, 
not to conditions précèdent, on which the right to act at ail depended, but upon 
conditions affecting only the mode of exercising a power admitted to bave 
corne into being. In tbe présent case there was no power at ail conferred to 
issue bonds in excess of an aniount equal to ten per cent, upon the assessed 
valuation of the taxable property in the county." 

That is the principle upon which Lahe Co. v. Graham was decided. 
This décision is cited in that opinion. The principle is that, when power 
is not given to the county to issue the bonds, no récital whatever binds 
the county. There must be power to act in the first place; when the 
power exists, récitals that it is exereised in conformity to the law are 
conclusive. In this instance, as said in Lake Co. v. Graham, there was 
no power. The power not existing, of course the bonds issued are void. 
The judgment will be for défendant. As cnunsel for the plaintiff in 
this suit résides abroad, 90 days will be allowed him to file a bill of ex- 
ceptions, and bond on writ of error will be in the sum of $500. 



In re Pebey et al. 

(Circuit Court, S. D. New York. April 37, 1891.) 

1. Cdstoms Dutibs. 

Act October 1, 1890. Construction of paragraphs 133 and 677. 
3. Samb. 

Painted glass witiâows, specially imported in good faith for the use of a sooiety 
or institution incorporated or established for religious purpoaes, and not intended 
for sale, are free of duty, uader paragraph 677. 
S. Samb. . 

Painted glass Windows held to be " palntlngs, " within the définition of that term 
in paragraph 677 of the free list; and the particular use of the importation, as 
therein described, constitutes'a more speoiflc désignation thereof than the language 
nsed In paragraph. 132. 

At Law. Appeal from décision of board of United States gênerai ap- 
praisers. 

Perry & Ryer imported into the port of New York, per Rugia, Novem- 
ber 24, 1890, certain staiued or painted glass Windows or paintings on 
glass which were specially imported in. good faith for the use of the Cou- 
vent of the Sacred Heart at Philadelphia, and not intended for sale. 
They were invoiced as "three cases paintings," and were returned by the 
appraiser as attaining to the rank ôf wdrks of art. Tbe ciollector of cus- 
tomg at the port of New York assessed duty thereon àt 45 per centuni 
ad valorem under the provisions of paragraph 122 of Schedule B of the 
tariflf act of October 1, 1890, providing for that rate of duty upon "ail 
stained or painted window-glass and stained or painted glass Windows." 
The importera duly protested, claiming that the said paintings were en- 
titled to exemption from duty under the provision in the free list of said 
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act, paragraph 677, for "paintings * * * specially imported in 
good faith for the use of any society or institution incorporatetî or estab- 
lished for religious * * * purposes, and not intended for sale." 
The importers duly appealed from the décision of the collector to the 
board of United States gênerai appraisers, under the act of June 10, 1890, 
entitled "An act to simplify the laws in relation to the collection of the 
revenues." The board of United States gênerai appraisers on March 6, 
1891, affirmed the décision of the collector. S. S, 10,902 G. A. 397. 
The importers thereupon made application under section 15 of the act 
of June 10, 1890, for a review by the United States circuit court of the 
questions of law and fact involvcd in such décision. The appeal was 
heard upon the return of the board of United States gênerai appraisers, 
fîled in the United States circuit court on March 28, 1891, and upon ad- 
ditional évidence taken before Hon. George H. Sharpe, one of said gên- 
erai appraisers, as provided by lavir. 

W. Widiham Smith, for importers. 

Edward MitcheU, U. S. Atty., and Henry C. Platt, Asst. U. S. Atty., 
for collector, 

LacombEj Circuit Judge, (oraUy.) The board of appraisers in their 
decisioiï state that the word "paintings" is no doubt suÔiciently compre- 
hensive to embrace paintings on glass as well as on other substances, 
and add that the practice of the treasury department for a long séries of 
years has been to classify paintings on glass of the kind under considér- 
ation as "paintings" within the meaning of the former tariff acts, at 
least when they attained to the -dignity of Works of art. That iinding of 
the board seems entirely borne out by the décisions of the treasury de- 
partment whieh hâve been read hère, and commendsitself to the good 
sensé of every one. It seems also to hâve been the meaning which con- 
gress attached to the word "paintings," because, in paragraph 757, where 
it made provision with regard to pictorial paintings on glass, it expressly 
excepted from that classification "stained or painted window-glass or 
stained or painted glass windows." Evidently congress understood that, 
unless it thiis excepted "painted window-glass or painted glass windows," 
the particulàr article referred to would fall within the gênerai phrase- 
ology, "pictorial paintings on glass." Therefore, when we find the word 
"paintings" in section 677, it is manifestly the generic word "paintings." 
There is nothing to limit or qualify, so far as I can see, its broad mean- 
ing. That being so, we hâve, then — Mrst, the broad and generic term 
"paintings," and, secondly, as a class or group included under that ge- 
neric term, the particular variety of painting which is known as "painted 
window-glass or painted glass windows." Of course, if it were only a 
question as to "paintings" on the one side, and the particular kind of 
painting which is known as "painted glass windows" on the other, there 
could be no doubt that the latter should be held the more spécifie dés- 
ignation of the two. We hâve, however, in paragraph 677 a provision, 
iiot for paintings in gênerai, but for "paintings imported in good faith 
for the use of any religious society, and not intended for sale." I am 
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at a loss to conceive of any more spécifie désignation thaii that vvinch is 
limited by the particular iiee of the individual article wliich is 'tlae sub- 
ject of importation. Under thèse circumstances, it seems to me that the 
articles hère, — there being no dispute as to the pnrpose for which thoy 
were imported, or as 'to the fact tliat they were brought hère in good 
faith, and are not intended for sale, — there can be oo doubt, it seems to 
me, that they fall within paragraph 677, and are therefore free. For 
that reason I shall reverse the décision of the board of appraisers, and 
direct the assessment of duty in accordance with the terms of this décis- 
ion. 



United States v. Egan et al. 
(District Court, D. Minnesota, Ttiird Division- July 9,1891.) 

Interstate Commerce— Limited Tickets. 

Where a railroad company bas adverUsedone rate for nnlitnited flrst-class tir.ket» 
between certain pcunts and a legs rate for limited first-clas» ticUets between suoh 
points, it may sell at t^e latter rate tickets which, though not li» ;ted as to time of 
use, do not entitle the. holder to the tight to stop over at intermediàte stations, as is 
àllôwed under the unlimited tickets, a'tnoe the reqnirement that the ticket shall be 
used only for a oontinuous passage renders it a "limited ticket. " 

At Law. ' ' 

This is an indictraent for an alleged violation of certain provisions of 
the interstate commerce act; in feelling tickets atless than the rates sched- 
uled, published, and posted in thé proper places, and flled with the in- 
terstate commerce commission. The indictment consists of four counts, 
the second and fourth of which are merely formaL The first count, 
oraitting the preliminary averments, is as follows: 

"That on the said 12th day'of Mardi, A. D. 1890, John M. Egan was gên- 
erai manager of said railway company aiid Charles H. Holdridge was gênerai 
agent o£ the passenger départaient o£ said railway company. ïhat on said 
day said Chicago, Saint Paul, and Kansas City liailway Company had estab- 
lished a certain rate, fare, and charge for the flrst-class unlimited transpoita- 
tloii of pàssengers from the said citîés of Minneapolis and Saint Paul to said 
city of Chicago, which said rate, fare, and charge had been duly published 
and was in force on said day, and has beeji ever since. A copy of the schediile 
showing.said rate, fare, and ; charge established as aforesaid had been duly 
flled by said coinmon carrier and railway company with the interstate com- 
merce commission, created by the act of congiess as aforesaid. Tliat said 
rate, fare, and charge for said transportation of pàssengers from said cities of 
Minneapolis and Saint Paul to said city of Chicago as aforesaid, as established 
by said railway cOmpany as aforesaid, and duly published, and a copy of said 
schedule filed with said interstate commission was eleven dollars and flfty 
cents ($11.50) for each passenger for first-elass unlimited transportation from 
each of said cities of Âlinneapolis and Saint Paul to said city of Chicago as 
aforesaid. That said rate, tare, and charge of eleven dollars and flfty cents 
($11.50) for each passenger was the légal rate, fare, and charge which said 
common carrier and railway company as aforesaid, or any director, offlcer.'of 
agent thereof, or any persOn âcting for or employed by said common carrier 
and railway company, could legally charge, demand, coUect, and receive from 
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any person or persons for flrst-dass unlimited transportation over said liiie of 
railway from either of said cities of Minneapolis and St. Paul to said city of 
Chicago as aforesaid, on said date or at any date subséquent thereto, and was 
the only rate, fare, or charge which said common carrier, the railway Com- 
pany as aforesaid, or any director, officer, or agent tliereof, or person acting 
for or employed by them, could legally charge, demand, coilect, and receive 
from any person or persons for first-class unlimited transportation of pas- 
ssngers over said line of railway from said cities of Minneapolis or St. Paul. 
That on said r2th day of Marçh, A. I). 1890, the said John M. Egan and the 
said Charles H. Holdridge were then and there oiïicers and agents of and per- 
sons acting for and employed by said common carrier and railway company, 
and that the said Egan and the said Holdridge, acting as such offlcers and 
agents and persons acting for and employed by said common carrier and rail- 
way company as aforesaid, did at the city of Saint Paul, in the district of Min- 
nesota, and within the jurisdietion of this court, on the said 12th day of 
March, then and there feloniously, unlawfully, and willfully cause to be 
transported, and wiilingly, willfully, knowingly, and unlawfully suffer and 
permit to be transported, over said line of said common carrier and railway 
corapany as aforesaid, a large number of passengers, to-wit, one thousand 
passengers, upon first-class unlimited tickets, (the rtames of said passengers, 
and each of them, are unknown to the said grand jurors,) from said city of 
Saint Paul, in the state of Minnesota, to said city olÉ Chicago, in the state of 
Illinois, as. aforesaid, at and for a less rate, fare, and charge than eleven dol- 
lars and flity cents, ($11.50,) the légal rate as aforesaid, to-wit, at and for the 
rate, fare, and charge of seVen dollars, ($7.00,) and that they, the said Egan 
and the said Holdridge, acting as said officers, agents, and persons acting for 
and employed by said common carrier and railway company as aforesaid, did 
then and there willfully, knowingly, and unlawfully charge, demand, collecta 
and receive a less rate, fare, and charge for transportation from said city of 
Saint Paul, in the state of Minnesota, to the said city of Chicago, in the state 
of Illinois, a less rate, fare, and charge from each of said passengers, whose 
liâmes are to said jurors unknown as aforesaid, than eleven dollars and Bfty 
cents, ($11.50,) to-wit, seven dollars, ($7.00,) for tlie transportation of each 
of the said passengers from said city of Saint Paul to the said city of Chicago, 
which said charge of seven dollars (.$7.00) then and there dcmanded, collected, 
and received as aforesaid by the said Egan and the said Holdridge, as afore- 
said, was less than the compensation specifled as> aforesaid in tlie said sched- 
nle of rate, fare, and charge established by said railway company, and in 
force on the said 12th day of March, A. D. 1890, for first-class unlimited 
transportation from said city of Saint Paul to said city of Chicago, and filed 
with the interstate commerce commission as aforesaid." 

The third count charges as folio ws: 

"That the said John M. Egan and the said Charles H. Holdridge did on the 
said 12th day of March, A. D. 1890, then and there feloniously, unlawfully, 
and willfully make an arrangement, agreement, and contract with one Cliarles 
H. Petsch, of said city of Saint Paul, for and on behalf of said common car- 
rier, the Chicago, Saint Paul, and Kansas City liailway Company, to f urnish 
to the said Charles H. Petsch tive thousand (5,000) tickets, each good for one 
first-class passage and transportation from the city of Minneapolis or the city 
of Saint Paul, in the state of Minnesota, to the city of Chicago, in the state 
of Illinois, and that the said Egan and the said Holdridge did on the said day 
unlawfully, willingly, and willfully furnish, give, and deliver to the said 
Charles H. Petsch said tickets, by which said tickets they did unlawfully, 
willingly, and willfully agrée for and on behalf of the said common carrier 
and railway company to transport one passenger on each of said tickets from 
V.47F.110.2— 8 
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either the city o£ Minneapolis or the cîty of Saint Paul, in tlie state of Minne- 
sota, to the city of Chicago, in the state of lUinoig, over said line of railway. 
Thatthe said Egan and the said Holdridge, acting as said offleers, agents, and 
persons acting tor and employed by the said common carrier and railway Com- 
pany, did then and there unlawfully, willingly, and wilifully charge, demand, 
collect, and receive from said Charles H. Petsch, the rate, fare, charge, and 
amountof seven dollars ($7.00) for each of said tickets, which said rate, fare, 
charge, and amount is less than the rate, fare, and charge established by said 
railway company as aforesaid, and dnly published and flied with said Inter- 
state comoaerce commission as aforesaid. " 

It was admitted by défendants' counsel — 

(1) That at the time in question the défendants were ofiBcials of the 
Chicago, St. Paul & Kansas City Railway Company, as stated in the in- 
dictment. 

(2) That the said raihvay company duly issued, posted in its dépôts, 
and filed with the Interstate cominerce commission, a certain passenger 
rate ^chedule, to take efifect the 4th of March, 1890, by which rates be- 
tween St. Paul and Chicago were established and published, as foUows: 
First-class unlimited tickets, $11.50; first-class limited tickets, $7, limit 
one day, which it was conceded applied only to limited tickets. 

(3) That the tickets sold as first-class unlimited tickets were of the 
form "A," and the 5,000 tickets in question were of thé form "B," here- 
with exhibited: 

, ., A. 
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(4) That in March, 1890, and after said schedule rates went into ef- 
fect, the défendant Charles H. Holdridge sold to one Charles Petsch 
5,000 tickets of form "B," and said Petsch paid therefor the sum of 
$7 each, being $35,000, and that said tickets were not punched or 
canceled as to date in the margins thereof. 

The testimony on the part of the défendants tended to show that the 
holder of an unlimited ticket was entitled to ride on the same from St. 
Paul to Chicago and to break his journey at as many différent points as 
he elected, and to hâve his baggage checked to such stop-over points; 
and also that the holder of a limited ticket was entitled to ride from St. 
Paul to Chicago on the same, but was compelled to make a continuous 
journey between those points, without the privilège of breaking his 
journey at, or of checking his baggage to, any intermediate point. At 
the close of the testimony counsel for the government admitted that the 
sole question to be determined was whether tickets of form "B" were 
limited or unlimited tickets, and contended that in reality they were un- 
limited tickets; that th«word "limited" related solely to the time within 
which the tickets would be honored by the company; that thèse tickets, 
having no punch-marks or cancellations to dénote such lirait of time, 
were practically "unlimited tickets," and as such entitled the holder to 
the enjoyment of ail the privilèges granted to the holder of a ticket of 
form "A," and weregood for passage between Minneapolis or St. Paul and 
Chicago until used. Counsel for défendants insisted that the tickets were, 
as stated on their face, "limited tickets;" that they conformed to the 
schedule filed as of the price of $7 and were sold in accordance with 
the provisions of said schedule; and tliat the limit of the privilège of 
stop-over constituted them "limited tickets" within the meaning of the 
ter m. 

Eugène O. Hay, for the United States. 

Liiàk <k Bunn&nà C. D. O'Brimi, for défendants. 

Thayee, J. In the case of the United States against Egan and others 
the évidence shows that at the time of the alleged unlawful sale of 
5,000 tickets complained of in the indictment, the Chicago, St. Paul 
& Kansas City Railway Company (of which company the défend- 
ants are the président and gênerai passenger agent, respectively) 
had on sale and publicly advertised for sale two kinds of tickets 
from St. Paul to Chicago, — one class termed an "unlimited ticket," 
sold for $11.50; and the other a limited ticket, sold for $7. The pub- 
lished schedule, showing such rates, was on file with the Interstate 
commerce commission, and was posted at the varions stations and 
dépôts along the line of the road as required by law. Thèse two classes 
of tickets, unlimited and limited, were accessible to every one who chose 
to buy them, so that there was no discrimination in the sale of either 
class of tickets. The government contends that the 5,000 tickets sold 
by the défendants at seven dollars each, were in reality unlimited tickets, 
and hence that the sixth section of the Interstate commerce act was vio- 
lated. The court is satisfied, however, from the uncontradicted evi- 
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dence in the case, that there was a différence in the tickets sold by the 
défendants, and those known and sold as unlimited first-class tickets. 
The latter class, uuder the raies and régulations of the company, entitled 
the holder to stop-over privilèges, while under the undisputed évidence 
in the case the company had the right to insist that the holder of the 
tickets sold by the défendants as first-class limited tickets, should make 
a continuons passage. I think the railroad company had a right to in- 
sist upon a continuous journey when it was once undertakea by the 
holder of a limited ticket, even though the ticket was not punched in 
the margin so as to limit the period of use. The tickets sold by défend- 
ants were, therefore, in one sensé limited tickets; that is to say, they 
were limited as to the privilèges enjoyed by the holder, though not lim- 
ited as to time of use. 

New, as the puhlished schedules of rates did not specify what was 
meant by "first-class limited tickets," and as the interstate commerce 
commission did not see fit when the schedule was filed to require the 
company to explain what was meant by that term, or to what privilèges 
the holder was entitled, no case bas been made eut, in my opinion, 
warranting the submission of the case to the jury. The évidence in my 
judgment would not support a conviction under any of the counts of this 
indictment. The railroad company in question advertised for sale, 
"limited first-class tickets " from ■ St. Paul to Chicago for seven dollars, 
and the défendants bave sold tickets between thuse points which were 
in fact limited as to privilèges, by requiring a continuous journey to be 
made by the holder of the ticket, if the railroad company elected to en- 
force that requirement. It might bave been in this sensé that the term 
"limited" was used in the publisbed schedules filed with the commis- 
sion, and there is no sufficient évidence in the case that it was not so 
used. The difficulty encountered in this case could probably be reme- 
died by requiring a railroad company when it files its rate Schedule with 
the commission, to specify clearly in the schedule what is meant by the 
term "limited tickets," instead 6f leaving railroad companies to put 
their own construction on, and the public to speculate as to the sriean- 
ing of, the term. The jury will be instructed to acquit the defejidants 
on aU of the counts in the indictment. 
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United States v. Bailey. 
{Circuit Court, S. D. New York. July 2i, 1891.) 

Offenses agaisst Postal Laws — Lotteries— Indiotment. 

An indictment for sending lottery circulars through the mails need not show how 
the circulars concern a lottery; but, where the circulars do not show on their 
face that they relate to a lottery, the indictment should aver the existence of a lot- 
, tery, or an intention to hold a lottery, to which the circulars ref er. 

At Law. Indictment for sending lotter}^ circulars throngli the mails. 
Edward Milchell, U. S. Atty., and Maxwell Ecarts, Asst. U. S. Atty. 
Abram J. Rose, for défendant. 

Bekedict, J. I do not think this irldictment defective for failing to 
show how and in what manner the circulars set forth in the several 
counts concern a lottery. It is sufficient, in my opinion, to charge in 
the words of the statute the fact that they do concern a lottery, without 
setting forth the évidence going to show that fact. But I think the in- 
dictment defective, because it fails to aver the existence of any lotter}', 
or of an intention to hold any lottery or drawing for prizes to which the 
circulars set forth relate. The circulars upon their face do not show that 
they concern or in anj' way relate to a lottery. In such a case, the ex- 
istence of a lottery, or of a scherae for a lottery, or of an intention to 
hold some lottery or drawing for prizes, to which the circulars relate, 
must be proved by other évidence than the circulars themselves. The 
fact should therefore be averred. For absence of this avermeut, the de- 
murrer to the indictment is sustained. 



Watson V. Stevens et al. 
{Circuit Court, D. Massachusetts. August 7, 1891.) 

Patents eok Investioxs — Shaxk Stiffener— Noveltv. 

The first claim of letters patent No. 367,484, (Watson patent,) for a machine for 
compressing shank stiffeners by two rotating dies or compressing roUers, the meet- 
ing faces of which présent a recess with one straight and one curved face, thereby 
curving one face of the stiffener transversely, combined with means for rotating 
the rollers, and a lifting plate to assist in curving the shank longitudinally ; and 
the sixth claim of said patent for a method of flnishingthe edgesof shank stifteners 
by cutting out a blank from a sheet of material, leaving it with beveled edges and 
obtuse angled corners, and thereafter passing the same between rollers havingdies 
with rounded edges to round the obtuse angles and beveled portions as eut,— are 
merely adaptations of old and well-known mechanism and processes to a new use, 
with only such changes and modifications, noue of which are novel, as are neces- 
sary to make them available for the new use. 



In Equity. Bill for ihfringement of patent. 
Fish, Richçtrdson & Storrow,{ov complainant. 
W. A. Macleod, for défendants. 
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Nelson, J. The foUowing are the first and sixth claims of the Wat- 
son patent, No. 367,484: 

(1) "In a machine for compressing shank stiffeners, two rotating dies or 
compressing rollers, the meeting faces of which are formed to présent a re- 
eess having one straightand one curved face or side, to thereby curve trans- 
versely one face of the stiffener, combined with means for rotating the said 
dle-rollers, and a lifting plate to assist in curving the said shank longitudi- 
nally, substantially as described." 

"(6) The herein-deseribed method of flnishing theedges of shank stiffeners, 
which consists in cutting out a blank from a sheet of material, leaving the 
saine with beveled edges and obtuse angled corners, and thereafter passing 
the same between rollers having dies with rounded edges or margins in or- 
der to round the obtuse angles and beveled portions as eut, substantially as 
described." 

I am of opinion that the machine for compressing shank stiffeners, 
described in the first claim, and the method of flnishing the edges of 
shank stiffeners, described in the sixth claim, are merely adaptations to 
a new use of old and well-known mechanism and processes, with only 
such changes and modifications, none of which involve any élément of 
novelty or invention, as are necessary to make what was old and well 
known suitable and available for the new use. The plaintiff's bill for 
the infringement of the first and sixth claims of the Watson patent can 
therefore not be maintained, and a decree is to be entered dismissing the 
bill, with costs. Ordered accordingly. 



Campbell Mach. Co. v. Goodyear Shoe Mach. Co. 
(Circuit Court, D. Massachusetts. August 8, 1891.) 

Patents for Inventioîts— Skwiko-Maohines— Infrinoement. 

The nineteenth claim of letters patent No. 253,156, issued January 31, 1882, to 
Dunoaa H. Campbell, for au improvement in sewing-machines, consisting of a com- 
binatlon of a hook-needle, thread-arm, and thread-eye, with operating mechanism 
foi' the arm and eye, whioh causes the eye to first carry and deliver the thread to the 
arm, and thence deliver It to the needle, and also causes the arm to merely retain and 
release the thread dellvered to it, so that the arm is prevented from abrading the 
thread, is infringed by a welting-machine and a stitching-machine having the same 
combination. pf needle, arm, and eye, with somewhat différent mechanism, perform- 
ing the same f uhotion, the only différence being that in the welt-machine the rela- 
tive motions of the arm and eye are allghtly différent, and in the stitchiog-machine 
the arm is stationary, and the motion, which, in the Campbell machine, transfers 
the thread to the arm, is given to the eye. 

In Equity, Bill to restrain infringement of patent. 

Maynadiér & Beach, ioT complainant. 

0. Smith and Elmer P. Howe, for défendants. 

Nelson, J. The nineteenth claim of the plaintiff's patent, issued to 
Duncan H. Campbell, January 31, 1882, No. 253,156, for improve- 
ments in sewing-machines, is as foUows: 
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"(19) The combînation, substantially as hereinbefore deseribed, of a hook- 
needle, a tbread-arm, a thread-eye, and operating mechanism for the arm and 
eye, which causes said eye to flrst carry and deliver the thread to the arm, 
and thence deliver thread to the needle, and also causes the arm to merely 
retain and release the thread delivered to it by the eye, whereby said arm is 
prevented from abradlng the thread, as set forth. " 

The défendants are engaged in making and selling two kinds of sew- 
ing-machines, one of which is a welt-machine and the otber a stitching- 
machine. Both thèse machines hâve in combination a hook-needle, a 
thread-arm, a thread-eye, and operating mechanism, and both perform 
exactly the same function as that accompHshed by the Campbell ma- 
chine, — that is, the forming of a loop of slack thread behind the needle, 
in sueh manner as to avoid abrasion of the thread by the thread-arm. 
The only différence is that in the case of the welt-machine the relative mo- 
tions of the thread-arm and thread-eye are slightly différent from thosein 
the Campbell machine, and in the case of the stitching-machine the thread- 
arm is stationary, and the motion, which, in the Campbell machine, 
transfers the thread to the thread-arm, is given to the thread-eye; and 
in both the machines the operating mechanism varies somewhat from 
that of the Campbell machine. I am of opinion that the welt-machine 
and the stitching-machine are both plain infringements of the Campbell 
patent. They bave the same éléments in substantially the same com- 
biiïation, and produce exâctly the same resuit. The variations which 
the défendants bave introduced into their machines are altogether too 
trivial to take them out of the scope of the Campbell patent. The 
plaintiffs aïe entitlèd to a decree for an injunction and for an account; 
and it is so ordered. 



The Tennasseeim. 

SwEETiNG et al. V. The Tennassèrim and Cargo. 

(District CmirU S. D. Fl(Mda. July 27, 1891.) 

SiLVAGE— CONTKAOT FOB COMPENSATION. 

A contraot made by the wreckers wlth a master while his vessel was aground on 
the Florida reef, held not to be bindirig. 
(Syllabus by the Court.) 

In Admiralty. 

The ship Tennassèrim, laden with sugar, from Havana, bound for New 
York, went.ashore on a portion of the Florida reef known as "Molasses" 
or "Little French Reef," the morning of the 19th August, 1891. The 
libelants, a portion of whom were licensed wreckers of the district, with 
several schooners, assisted by a large number of men from the shore, in 
small boats, ofFered their assistance. After some bargaining, the master 
accepted their services, and entered into a written contract to pay them 
$10,000 for getting his vessel afioat. This contract was attached to the 
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libel, ând relied' upon by the libelants in the suit. The ship was lyîng 
upon a hard, rocky ridge, extending obliquely under her froin the star- 
board quarter nearly to the port bow, upon which there was but 12 feet 
of water. She drew 14J feet before going aground. The wind was light, 
but there was quite a swell, the wind and sea being from the S. E. , while 
the ship headed N. by E. The salvors carried out a large anchor with 
a steel cable, and, as the tîde rose, hove heavy strains, but the cable 
parted, and they carried eut a six-inch hawser, and hove again, but this 
also parted, and they then carried dut a ten-inch hawser, and made it 
fast to the heavy ahehor, and continued heaving until the tide commenced 
to fall. They had been discharging cargo into one of their schooners, 
and continued until they had taken out four schooner loads, — about 70 
tons,— when, the tide rising agadn, by repeated heaving they got the ves- 
sel afloat. They were employed about 20 hours in the service. In ail 
there were about 160 men engaged, very nearly one-half of whom were 
attached to licensed wrecking vessels; the others were farmers and labor- 
ers from the shore. 

Jeff. B. Browne, for libelants.' 

G. Bawne Patterson, for respondent. 

Locke, J., {afkr stating the facts as ahove.) The service rendered in 
this casé was undoubtedly one of salvage, although not of extraordinary 
merit. The vesse.! was in péril, and the master powerless to extricate her. 
Drawing 14J feet of water before going ashore, she was lying on a ridge 
where there was but. 12 feet, with the wind and sea from a direction that, 
as fast as thé tide rose, would tend to push her further ashore. The 
bottom was uneven and rocky, and the reef known as one of the most 
dangerous on the eoast; but the weather was fine, and the wind light, 
and the vessel went ashore at nearly low water, so that with the aid of 
the anchor she was tiie more gasily iioated as she was lifted by the swell 
and the rising tide. The contract which was made between the master 
and the salvors can bave no binding force upon the owners, as, although 
probably'no especial force or influence was brought to bear upon the 
master, yet the position in which the property in his charge was placed, 
and the necessity of immédiate action compelling the contract, is recog- 
nized in admiralty law. It certainly cannot be said that no advantage 
was takeh of the master on account of the position in 'vVhich his vessel 
was placed, as that position was the very foundation of the contract. It 
was not a voluntary contract on his part. He lîrst offered five thousand 
dollars; the salvors asked fifteen thousand; he then offered seven thou- 
sand; they camedown to twelve thousand; he offered eight thousand; 
they demanded ten thousand, and refused to recedefrom this amount, 
or to take a. cent less. If from any mistaken idea iriregard to the de- 
lays or expenses of the court he desired to make a bargain, rather than 
to submit to a judicial décision, he was nevertheless, from the surrouud- 
ing circUtastances, forced to make one that his unbiased judgment would 
not bave approved had it not been for the position in which he was 
placed. It was out of his power to obtain assistance in any other way. 
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There were no competing bidders for the work, and he was compelled to 
make the best bargain he could, no matter how inéquitable it might be. 
Therefore the amount agreed to by the master cannot be accepted as the 
measure of the value of the services rendered, although the makingof 
the contract may be considered as évidence of the great need of aid, and 
the master's opinion of the immédiate necessity of it. 

The service was rendered with as fair success as the nature of the ap- 
pliances at command would permit. No one could hâve foreseen the part- 
ing of the steel cable, or anticipated the breakingof the hawser. At the 
bearing I first thought that an error had been committed in carrying out 
the smaller hawser instead of the larger one, after the parting of the steel 
cable; but upon hearing the explanation that the smaller one was new 
and the larger one old and worn, I was satisfied that if there was an er- 
ror in judgment it was not a willful or négligent one, but based upon a 
presumption that might well be supposed to be true. It was the judg- 
ment of the master as well as of the salvors, and very fortunately resulted 
in no damage or injury, although it probably necessitated more labor on 
the part of the libelants. The unnecessarily large number of men which 
were permitted to aid in the work, and which the master wrecker says 
he took in because "he did not know but what he should stand in need 
of them," cannot increase in the slightest the salvage beyond the ordi- 
nary rates, or justify one larger than would bave been given had there 
only been men enough to perform the service. When those who hold 
licenses, and are to a certain extent looked upon as being dépendent 
upon and entitled to libéral salvage in wrecking, aceeptthe aid of others 
from shore not so recognized, they must share their earnings with them 
without any increase. It is not the désire to rnake wrecking so remu- 
nerative upon this coast that others than those engagea shall ilock to it 
whenever an opportunity otfers. 

There has been no appraisement of the property, but ail information 
and évidence regarding its value has been received, and it is considered 
that for the purpose of salvage an approximate value of $25,000 for the 
vessel and $50,000 for the cargo is sufficiently near for determining an 
award. The property has been relieved and restored to those interested 
in an undamaged condition, and the vessel is ready to proceed on her 
voyage, and they can aâbrd to pay a fairly libéral salvage. I consider 
that $7,875 will be ample compensation for the salvors, and not unrea- 
sonably burdensome upon the property, and the decree will follow that, 
upon payment of said amount, together with the costs, charges, and ex- 
penses to be taxed and allowed, the property be restored to theclaimant. 
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La Champagne. 

The Lisbonense. 

La Compagnie Générale Tkansatlantique v. The Ltsbonense. 

SlNGLEHUEST et ol. V. LA COMPAGNIE GENERALE TRANSATLANTIQUE. 
IDistHct Court, S. D. New Ym-lc June 8, 1891.) 

L CotLisioN — Stbamebs — CKOSSIN& Courses — Aktiolk 19 — Constbuction — Privi- 
LEOED Vessel mdst Poet ON GiviNG Onb Whistlb — Resumino Peiok Couksb — 
DcTT To Stop. 

Article 19 of the international rules of 1885 requires the vessol that gives a signal 
Of one or two whistles to change her course to the right or to the left by at least 
some BUbstantial change of heading, and to adhère to the change until the danger 
Is over, or some new maneuver beoomes necessary, provided no obstruction to such 
navigation exists. Semble that the privileged vessel, not being under any stress 
of neoessity, has no authority to take the initiative by giving such a signal, under 
article 19, it being her duty under article 33 to "keep her course. " Whether, under 
circumstances of doubt whlch has the right of way, such an initiative signât 
Bhould be deemed a waiver of the right of way, quœre. 

S. Bame— Sandt Hook — Main and South Channels. 

The steamer La C, outvsfàrd bound at night, by the main ship channel, past 
Sandy Hook, on the ebb-tide, saw, 33 degrees on her starboard hand the steamer 
L., coming up the south channel, about two miles off, bound up the swash, and 
making with La. C. an angle of 10%^ poiiits. La. C. was going at half speed, {WJ4 
knots,) the L., fuU speed, (9 knots;) or, allowing for tide, the former nearly 13 
knots over the ground, the latter about 7)^ knots. La C, on acoount of her great 
draft of 253^ feet, was limited to the channel. ïhe L., drawing 19^ feet, could go 
anywhere. When the vessels were about three-quarters of a mile apart, and no 
change ofbearing being seen, just as La C. was about to give a signal of two whis- 
tles, L. gave her a sigrfal of one whistle, to which La C. replied with one, L. ported 
enough to change hor head to, starboard " half a point or a point, " and then reaumed 
her fermer course substantially, heading up the swash channel as before. Soon af ter, 
La O. âtopped her engines, and in a few seconds reversed f uU speed, with a signal 
of three whistles, and nearly stopped in going about 1,850 feet, includiug tide, when 
her stem struok and entered the L.'s port quarter two f«>et only, at about right 
angles. The L. hard a-ported on hearing the three whistles, ànd kept on at full 
speed, ohanging her heading about four points. Held, that the L. had violated ar- 
ticle 19 In not making any substantial change to starboard, as her one whistle re- 
quired; also articles 19 and 23, in coming back to her former course, and article 18, 
in not reversing; and, it appearing that La C. reversed in time to avoid collision 
had the L. preserved her course to starboard, or had she made and kept any sub- 
stantial change to starboard as her whistle promised, La C. was without fault, and 
the whole blâme rested on the L. 

Cross-Libel for Collision. 

Coudert .Broa. aliû E. K. Jones, for Compagnie Générale and La Cham- 
pagne. 

Sidney Chubb, îoT iheliabonexme. 

Beown, J. At about half pagt 5 on the mommg of December 7, 1890, 
a little before day-break, the libelants' steam-ship La Champagne, out- 
ward bound on one of her regular trips from New York to Havre, came 
in collision with the British steam-ship Lisbonense, inward bound, a 
little outside of Sandy Hook, and very near the point where the track 
of the main ship channel intersects the axis of the swash and south 
channels. The stem of La Champagne struck the port quarter of the 
Lisbonense about 20 feet from herstern, penetrating about 2 feet, cutting 
her down nearly to the water's edge, and tearing off her plates aft, while 
the stem of La Champagne, and a number of plates from her port bow. 
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were carried away, and left sticking fast in the side of the Lîsbonense. 
Each charges the fault upon the other, and the above cross-libels were 
filed to recoyer their respective damages. 

La Champagne is a steamer of the first class, 504 feet long, of abont 
10,000 tons displacement, and drawing at the time of collision 25i feet. 

The Lisbonense was 270 feet long, of about tons burden, and 

drew 19i feet. The former, on account of her deep draft, was neces- 
sarily proceeding out around the South-West Spit, by way of the main 
ship channel, and Gedney's channel; the latter was coming in by way 
of the south channel and the swash, the axis of which crosses the main 
ship channel at an angle on the S. W. side of lOî points. At the time 
of collision the night was clear, but dark; the tide had been running 
ebb 2 hours; the wind was fresh from the north-west. La Champagne, 
after leaving her dock the previous day, had been detained by fog near 
quarantine until about half past 4 a. m. of the 7th, when she got under 
way, and passed the meridian of the Sandy Hook lights at 5:20 a. m. 
At that time she bumed her private signal torches, and soon after burned 
a blue light for the pilot-boat outside to be in readiness to reçoive her 
pilot. Thèse signais, as well as her green and white lights, were ob- 
served by the Lisbonense, which was then on the usual course up the 
south channel, about N. W. f N. The red light of the Lisbonense was 
seen by La Champagne at about the same time, bearing 23 degrees, as 
indicated by the alidade, on her starboard bow. This would make the 
two vessels about two miles apart at that time, and La Champagne about 
one and one-half miles, and the Lisbonense about one mile, from the point 
of collision. The speed of the former derived from her engines was about 
lOi knots; of the latter, as stated by the mast^r to the pilot when he came 
aboard, 9 knots. Makiiig corrections for the tide, which, accordingto the 
coast survey reports, would run at the rate of about 1 .75 knots at that time, 
and which soon after passing Sandy Hook ran about 3è points to star- 
board of the course of La Champagne, and about 2 points off the port 
bow of the Lisbonense, and allowing something for the fresh north-west 
wind, La Champagne would be making a little less than 12 knots over 
the ground, and the Lisbonense a little less than 7J knots. Thèse con- 
clusions as to speed harmonize with the other facts of the collision, and 
with the bearings as testified to by Capt. Boyer, and they so far eonfirra 
bis narrative. They are not compatible, however, with the estimate of 
several of the witnesses for the Lisbonense that La Champagne bore 
about four or four and one-half points off her port bow after she had 
steadied up the south channel; and her bearing, until collision was near, 
could not hâve been more than from three to three and one-half points oflf 
the port bow of the Lisbonense. Capt. Boyer, of La Champagne, upon 
sighting the Lisbonense, observed her carefully with the alidade, to see 
whether her bearing changed or not in référence tothenecessityof taking 
précautions against collision. After observing her a short time, not seeing 
any material change in her bearing, he informed the pilot, who replied 
that the Lisbonense would give way. Soon after, still seeing no change 
of bearing, and when the pilot was about to give a signal of two whistlea 
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to the Lisbonense, signifying that he would go to the left and aheact of 
lier, he received a signal of one whistle from the Lisbonense, which was 
immediately answered by one whistle from La Champagne. There are 
no means of determining the précise time when thèse signais were ex- 
changed, or the exact distance the two vessels were then apart. Most 
of the witnesses for the Lisbonense estimate the distance asaboutamile, 
and I see no reason to believe it less than three-fourths of a mile. La 
Champagne ported her helm, so as to change her heading about one- 
quarter of a point to starboard, which was ail that was safe for her in 
that channel, in an ebb-tide and north-west wind. The Lisbonense 
ported, 80 "as to change her heading half a point or a point only, where- 
upon she steadied her helm upon the proper course to go up the swash 
channel," and thereby resumed substantially the same course she was on 
before. Capt. Boyer, after carefully continuing to watch the Lisbonense, 
and judging further maneuvers necessary, stopped his engines, andafew 
seconds afterwards reversed at full speed, repeating the order, "back as 
strong as possible," and at the same time gave the Lisbonense a signal 
of three whistles, which announced his reversai to the Lisbonense, and 
soon after repeated the same signaL The Lisbonense was ail the time 
going at full speed, and she ccmtinued at full speed until collision. 

Upon the testimony of the Lisbonense alone there would be much un- 
certainty and inconsistency as to the time when thèse signais were given, 
or were heard by her, as well as to what w-as done by her. The master 
and others of her witnesses say that when those signais were heard La 
Champagne bore abeam of her, and was only about 100 feet ofF. Her 
pilot at first said that when he heard the blast of three whistles she bore 
"fully4J points on the port bow; maybeô." Afterwards hesays: "She 
was pretty near right angles, — very nearly abeam, — 100 feet away." Her 
other witnesses say the same. But this is so clearly erroneous as much 
to discrédit thèse witnesses on other controverted points. The fact that 
the Lisbonense was penetrated only about 2 feet (the pilot say s 15 feet) 
with the other's great momentum (10,000 tons) is proof to my mind 
that her rate of motion at the moment of collision could not hâve ex- 
ceeded 2 knots, {The Martello, 34 Fed. Rep. 71, 73,) though the master's 
computation assumes over 3 knots. At that moment both were subject 
to about the same effects from the tide, which in that respect is thére- 
fore disregarded. From the experiments made with La Champagne, as 
well as those made with similar vessels, (La Normandie, 43 Fed. Rep. 
159, 161,) a réduction from 10 knots to 2 through the water (a half 
knot would be lost in stopping 20 seconds) would hâve required at least 
2 minutes' time with the engine backing at a power of only 16 knots, 
and an advanceof at least 1,150 feet through the water, to which should 
be added 200 feet for différence of tideway between the two vessels. 
When the three whistles of La Champagne were heard, the Lisbonense 
put her helm hard a-port, and must hâve changed from three to four 
points, since the collision was at about right angles, and La Champagne 
must hâve turned to starboard about one and one-half points while re- 
versing. If, as her master says, La Champagne at collision was angling 
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a little forward, the Lisbonense inust hâve changecl more than four 
points. This, however, I think improbable. Her change of about four 
points to a right angle vvith the course of La Champagne agrées with the 
testimony of officer Dupont, who observed the heading of the Lisbonense 
at collision. In making this change to starboard, the Lisbonense must 
hâve gone at least 1,000 feet, and probably more, so that the distance 
of the vesselsapart when the three whistles of La Champagne were blown 
must hâve been from 1,500 to 2,000 feet. This makes probable the 
testimony of the master and pilot of the Lisbonense, who saj^ that they 
had no appréhension of collision until thèse three blasts were heard. It 
is incredible that they could hâve had no fear of collision until La Cham- 
pagne was within 100 feet of them, as they allège; or, if that were the 
case, that they should not hâve noticed her cabin lights, as they say 
they did not, to indicate an approach so near. The master also says ho 
hard a-ported when those whistles were heard, and, had they not been 
heard till La Champagne was within 100 feet, the Lisbonense would not 
hâve swung a point to starboard before collision. 

On the part of the Lisbonense, it is claimed that, in accordance with 
the ordinary rule of the road, La Champagne, having the Lisbonense on 
her starboard hand, was bound, under article 16 of the international 
rules of 1885, to keep out of the way. 

For La Champagne it is contended: (1) That it was the duty of the 
Lisbonense to give way, under article 23, in the présent case, because 
the navigation of La Champagne, on account of her great draft, was 
hemmed in by winding channel ways, and by shoals, which would not 
admit of the application of the rule for the open sea; that thèse difHcul- 
ties were increased by a strong ebb-tide and a fresh north-west wind, in 
conséquence of which it was impossible for La Champagne to keep out 
of the way of the Lisbonense bj' going to starboard, without the certainty 
of running upon shoals before she could recover the channel, while the 
much snialler draft of the Lisbonense permitted her to go in any direc- 
tion without hindrance; and that it was, therefore, the duty of the Lis- 
bonense to sufïer La Champagne to pursue her course on the same prin- 
ciple on which a boat, descending with the tide an obstructed channel- 
way or river, bas the right of way as respects an ascending vessel, be- 
cause the latter can perfectly control her movements, while the other can- 
not. Tîie Galatea, 92 U. S. 439; Mars. Coll. (2d Ed.) 59. (2) That, 
without regard to the foregoing, the Lisbonense, after giving a signal of 
one whistle, under article 19, was bound, by the express command of 
that article, to continue her course to starboard, and that it was her fail- 
ure to do so that produced the collision. 

Upon the construction which seems to me neeessary of the présent 
rules of navigation, I find the last contention of La Champagne well 
founded. Article 19 says that — 

"A steara-ship may indicate ber course to any otlier ship wliich slie has in 
sight by the following signais of her steam-whistle, namely: One short blast, 
to mean • I ain directing my course to starboard; ' two short blasts, to mean 
•I am directipg my course to port;' three short blasts, to mean 'I am going 
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full speed astern.' The use of thèse signais is optional; but, if they are used, 
the course pf the ship must be ia accordance with the signal made. " 

The meaning of the last clause seems to me unmistakable. It is not 
complied with by navigating in the prescribed direction at the monaent 
of giving the signal, and then changing it the next moment, or the next. 
The purpose of the signal is to apprise the other vessel of some maneuver 
the former is making, and to let the other know what she may or must 
count upon. The obligation, therefore, is not a mère momentary one. 
How long a port wheel must be continued in such a case it is not nec- 
essary to consider; but the rule l'equires at least some substantial change 
of direction to be made and preserved, provided the circumstances of 
the navigation présent no obstacle thereto, until the danger is over, or 
some new maneuver becomes necessary. On any other construction, 
the signal would be virtually a false signal, and a snare; since the other 
vessel could never tell for how long or how short a time the signaling 
vessel would continue to act in accordance with her signal, nor upon 
what to count. In the présent case, the only change of course to star- 
board in accordance with the signal claimed to hâve been made by the 
Lisbonense is "from half a point to a point," which was accomplished 
in going some 200 or 300 feet, when the vessels were three-fourths of a 
mile apart. The Lisbonense then resumed substantially her former 
course. There was nothing in the circumstances of her navigation to 
eompel her to do so. The swash channel was nearly a mile and a half 
distant, and there were no obstructions to prevent her going to starboard 
ad libitum, in accordance with her signal. But in fact no substantial 
change of her course to starboard was made. She had been for some 
time previously heading up the swash-channel course, and, after going 
"a half point or a point" to starboard, she again headed up the swash- 
channel course, as before. The change in her position effected by her 
slight porting was perhaps 25 feet, more or less, to the eastward, and 
then her former heading was resumed, only a trifle more to the west- 
ward even than before. Such a resumptioii of her former .course sub- 
stantially after going to starboard "a half point or a point" was not only 
a violation of the obligation of article 19, but a violation of article 22 
also; because it changed her course a half point or a point towards La 
Champagne, after she had once effected at least so much change away 
from her.. The least she could do under articles 19 and 22 was to pré- 
serve unchanged such a direction to starboard as she had already made 
under her signal. Her change of a half point or a point back towards 
La Champagne, which she must hâve made in order to head up the 
swash channel, was of itself far more than enough to produce the collis- 
ion; while a reasonable continuance of her port helm long enough to ef- 
fect a substantial compliance with her signal, and an adhérence to the 
change of course thereby made, would hâve carried the Lisbonense still 
further to the eastward. 

Assuming fhat the Lisbonense had the right of way, and that it was 
the duty of La Champagne to keep out of the way, article 19, in my 
judgment, did not authorize her to take the initiative, or to give any sig- 
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nal at ail to La Champagne at tbe time she did, when three-fourths of a 
mile away from her. She had no such right until constrained to change 
her course. That article authorizes signais only when "taking any course 
authorized or required by the régulations." But the régulations do not 
authorize any change of course by crossing vessels, except by the vessel 
bound to keep out of the way; the other must "keep her course." Ar- 
ticle 22. The System of signaling under article 19 is essentially différ- 
ent in this respect from the system authorized and required by the rules 
of the supervising inspectors in river and harbors. The latter rules, for 
the most part, do not prescribe or always require any change of 
course; they are to indicate onlj' on which side of the other the signal- 
ing vessel proposes to pass. They are compulsory. An answer is re- 
quired, that a common understanding may be had, and the answer does 
not necessarily demand any change of helm. Whether such a change 
is required or not dépends on the circumstances. Under article 19 no 
answer to another's signal is required or provided for. The signal is an 
announcement of a change of course to the right orto the left. It is op- 
tional; but, if given, the corresponding change must be made. It ia 
said that the maneuver of the Lisbonense only aided La Champagne in 
her duty of keeping out of the way. That would hâve been true had 
thé obligation imposed on the Lisbonense by article 19 been performed, 
and the maneuver adhered to; but the obligation being broken, and the 
maneuver revoked wit.hout notice, La Champagne was misled to her ob- 
vious préjudice. Instead of going off to starboard, as her signal prom- 
ised, the Lisbonense, after turning a trifle to starboard, came back on 
La Champagne's course, thus doubly deceiving her. The fault of the 
Lisbonense in this respect was the same as in the more common capes 
of an unexpected change of course aeross the other's bow. The Eoanoke, 
45 Fed. Rèp. 905; The Nêwport, 44 Fed. Rep. 445. 

Considering the claim of La Champagne's pilot, that the practice of 
pilots was that vessels coming up the south channel should give way to 
the big ships going down with the ebb-tide through the main channel, the 
initiative taken by the Lisbonense, without reason or necessity, and in 
violation of article 22, if the ordinary rule were in opération, when at 
least three-fourths of a mile distant, afforded the pilot of La Champagne 
some ground for the supposition that the lisbonense intended to waive 
the ord'inary rule of the road, in accordance with the practice, as he 
claims to bave understood it. But, on the other hand, if such had been 
the intention of the Lisbonense, the more appropriate course would hâve 
been to go to the westward, with a signal of two whistles, passing under 
La Champagne's stern. In fact, the signal of one whistle, given under 
the présent international rules, and under the obligations of article 19, 
in the circumstances of the Lisbonense, and with her actual destination, 
was so singular a signal that I bave some doubt whether the pilot of the 
Lisbonense, whose expérience was not of the best, was mindful at the 
time he gave that signal of the obligation that article 19 imposed, or had 
any thought of observing it, That the master had no such thought la 
to be inferred from his testimony that they steadied to keep the ship "in 
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the proper place for entering the swash chaniiel." The international 
rules of 1885 are, however, expressly made applicable to the "coast wa- 
ters," and bave been repeatedly held applicable in this situation. The 
Aurania, 29 Eed. Rep. 98; The Non Pareille, 33 Fed. Rep. 524. La 
Champagne, therefore, not only had the right, but vvas bound, to regard 
the signal given by the Lisbonense as notice that she was going off to 
starboard, and she did so understand it. This notice caused La Cham- 
pagne to abandon the course to port which her pilot was about to adopt, 
and, after proceeding as far towards the southerly side of the channel as 
was safe, (which I am satisfied she did,) ail that her master and pilot 
were required to do was to observe the movements of the Lisbonense, 
and, when risk of collision appeared, to stop or reverse in time to avoid 
it. This is precisely what they did. They had the right to count upon 
the course of the Lisbonense to starboard which her signal had promised. 
They had no reason to suppose she was doing otherwise; and, when La 
Champagne reversed, she reversed in time to avoid collision without aid 
from the Lisbonense, had the Lisbonense been going upon a course to 
starboard which her signal had promised, and which La Champagne 
supposed she was pursuing. Had the Lisbonense been on that course, 
clearly no collision would bave occurred, for La Champagne would bave 
been stopped before the Lisbonense was reached. The master and pilot 
of La Champagne had no notice, as I hâve said, that the Lisbonense 
was not performing her duty, or had not taken the course to starboard 
which her signai indicated; and they are not chargeable, therefore, with 
fault in not reversing sooner. As it was, two seconds more time would 
hâve saved the disaster, although the Lisbonense had precipitated col- 
lision by resuming her former course towards La Champagne before her 
last porting. This last maneuver of the Lisbonense was not, in fact, of 
any benefit, but disastrous. Her duty at a distance of 1,500 or 2,000 
feet from La Champagne, when the three whistles were heard, was to 
stop and back, in accordance with article 18. Had she obeyed that ar- 
ticle, a plot of the navigation shows that she would undoubtedly hâve 
thereby passed considerably astern of La Champagne. She was at that 
time too far oflf to plead a situation in extremis, for I wholly discrédit her 
testimony as to her distance at that time; and, even if m extremis, the 
plea would not avail, because the péril was by her own prior fault in 
changing her heading towards La Champagne. The EHzaheth Jones, 112 
U. S. 514, 526, 5 Sup. Ct. Rep. 468; The Maggie J. Smith, 123 U. S. 
349, 355, 8 Sup. Ct. Rep. 159. 

The primary cause of the collision, however, was the neglect or rais- 
apprehension by the Lisbonense of the obligation imposed by article 19, 
after her signal of one whistle was given. Ail that foUowed was the nat- 
urel séquence of the disregard of that obligation. It was no fault in La 
Champagne that she did not anticipate orguard againstthe Lisbonense's 
violation of her duty, for at night her fault could not be perceived. No 
other fault being established against La Champagne, the libel of the Lis- 
bonense is dismissed, and that of La Champagne sustained. Decrees 
may be entered accordingly, with costs. 
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United States v. Sctton. 
(Circuit Court of AppeaU, Ninth Circuit. Angust, 1891.) 

1, Circuit Court of Appeam— Jurisdiction. 

Act CoDg. Mardi 3, 1891, § 6, confers appellate juriadiction npon the Unîtod 
States circuit court ot appeals"inaH cases other tlian ttiose provided for in the 
preceding section of tbis act, unless otherwise provided for by law. " Section 5 
provides tliat appsals or writs ol errormay bo taken from the district courts direct 
to the supremecourt "in any case in vvhich the jurisdiction of the court is in issue. " 
Hcld, ihat the circuit court of appeals has no jurisdiction of a writ of errer 
from the district court when the jurisdiction of sucli court is the question for review, 
but it must be talcen direct to tho suprême court. 

2. Bame--Ispamous Ckimes— Appeal to Supbeme Coukt. 

Act Cong. March 3, 1891, § 5, provides that appeals or writs of error m ay be taken 
from the district courts, or the existiug circuit courts, direct to the supi-eme court, 
"in cases of conviction of a capital, or otherwise infamous crime. " Section 6 con- 
fers appellate jurisdiction upon the United States circuit court of appeals "in ail 
cases other than those provided for in the preceding section of this act, unless oth- 
erwise provided for by law." Kev. St. U. S. § ôyrjii, as amended by Act March 3, 
1887, makes adultery punishable by imprisonœeiit in the penitentiary not exceed- 
ing three years. Held, that adultery is an "infamous crime, " within section 5, 
and, not heing "otherwise provided for by law," an appeal from a conviction 
thereof is not within the jurisdiction of the ciicuit court oi appeals. Applyiug 
Maokin v. U. S., 117 U. S. 348, 6 Sup. Ct. Bep. 777. 

Application to the circuit judge for the allowance of a writ of error 
to the circuit court of appeals, and for the issue of a citation thereon. 
Jamen H. Hawtey, for applicant. 
Before Sawyer, Circuit Judge, and Beatty, District Judge. 

Sawyer, J. The défendant was indicted in the United States dis- 
trict court for the crime of adultery, under section 5352, Rev. St., as 
amended by the act of 1887, (24 St. 635;) the punishment prescribed 
being imprisonment in the penitentiary notexceeding three years. The 
offense was committed before the admission of Idaho as a state. The 
défendant demurred on the ground that the court has no jurisdiction of 
an offense of the kind committed in the territory of Idaho. The de- 
murrer having been overruled, the défendant pleaded not guilty; a trial 
and conviction were had; a motion to arrest judgment on the ground of 
want of jurisdiction was made and overruled; and the prisoner was sen- 
tenced to 16 months' imprisonment in the penitentiary of the state of 
Idaho. There are two grounds upon which the United States circuit 
court of appeals has no jurisdiction in the case, and for thèse reasons, 
I cannot allow the writ, or issue a citation on the présent application. 

First. Section 6 of the act creating the circuit court of appeals pro- 
vides, "that appeals or writs of error may be taken from the district 
courts * * * direct to the suprême court * * * jn any case 
in which the jurisdiction of the court is in issue." That is the very 
question in issue in this case; and the writ of error should be issued 
from the suprême court. Section 6 only gives appellate jurisdiction to 
the circuit court of appeals " in ail cases other than those jvovided for in 
the preceding section of this act, unless otherwise provided for by law." 
This case is provided for in the preceding section, and so far as I am 
v.47F.no.3 — 9 
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aware, is not otherwise provided for by law. It is, consequently, ex- 
cluded. The circuit court of appeals, therefore, has no jurisdictioh, 
and the application for the writ and citation is made to the wrong court. 

Second. I am somewhat surprised to find, that, where an offense is 
punishable with imprisonment in a state-prison or penitentiary, the ap- 
pellate jurisdiction upon writ of error is in the suprême court alone, and 
the circuit court of appeals has no jurisdiction. Article 5 of the con- 
stitution of the United States provides, that, "no person shall he held 
to answer for a capital, or otheruise infamous crime, unless upon a present- 
ment of a grand jury," etc. In Machin v. U. S., 117 U. S. 348, 6 Sup. 
et. Rep. 777, the suprême court, distinctly held, "a crime punishable 
by imprisonment in a state-prison, or penitentiary, with, or without, 
hard labor," to be an "infamous crime," within the meaning of this 
provision of the constitution. See, also, Ex parte Wikon, 114 U. S. 
417, 5 Sup. Ct. Rep. 935. Section 5 of the act creating the new cir- 
cuit courts of appeals, provides: "That appeals or writs of error may 
be taken from the district courts, or from the existing circuit courts, 
direct to the suprême court in the folio wing cases: * * * In cases of 
conviction of a capital or othei'wi&e infamous crime." The words "capital 
or other infamous crime," are identical with the words of the constitu- 
tion, construed, and must, of course, bear the same construction. The 
language of the constitution and statute is used with référence to mat- 
ters strictly cognate. The meaning must be the same in both, and 
congress used the language in full view of the authoi-itative construc- 
tion given to it and as settled by the suprême court of the United 
States. An offense therefore, "punishable by imprisonment in a state- 
prison, or penitentiar}^, with, or without, hard labor," is "an infamous 
crime," within the provision of this section of the act; and the appeal, 
under the provision cited, goes directly to the suprême court. Con- 
gress must be presumed to hâve used the words, "infamous crime," 
in the sensé before established by the suprême court. Section 6 pro- 
vides, "that the circuit court of appeals established by this act shall ex- 
ercise appellate jurisdiction to review by appeal or writ of error final 
décision in. the district courts, and the existing circuit courts, in ail cases 
oiher than those provided for in the preceding section of this act, unless oth- 
erwise provided for by law," etc. 

Now, "an infamous crime" is provided for in the preceding section, 
and it is, therefore, excluded from the provision of this section, "un- 
less otherwise provided for by law." I am unable to find any provision 
of the statute where it is otherwise provided for by law. The clause 
further along in the same section "and under the criminal laws," mani- 
festly does not give jurisdiction, or, in any sensé, extend the jurisdic- 
tion of the circuit court of appeals in criminal cases, bej^ond what is 
before provided. The clause after the first one giving jurisdiction; 
" and judgments and decrees of the circuit courts of appeals shall be final, 
in ail cases in which jurisdiction is dépendent," upon the parties, aïiens, 
etc.; "also in ail cases arising under tlie patent laws, under the revenue 
laws and under the criminal laios and in admiralty cases," only prescribee 
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ihe effect, unless a question of law is certified to the suprême court, of 
the judgment on appeal in the circuit court of appeals in those cases 
wherein the prior provisions hâve given jurisdiction. It does not enlarge, or 
purport to enlarge, the jurisdiction pre^'iously given. The only criminal 
appellate jurisdiction therefore, given to the circuit court of appeals 
would seem to be, jurisdiction in those minor offenses, in which writs 
of error are allowed by the acts of March 3, 1879, (1 Sup. Rev. St. 
451,) where the imprisonment is not in a state-prisou, or penitontiary 
— and the crime is, therefore, not infamous. 

I find no other criminal appellate jurisdiction given to the circuit 
courts of appeals anywhere in the statutes. Section 5 of the new act 
gives the great mass of the extensive criminal appellate jurisdiction, 
throughout the United States, to the suprême court direct. ïhis will, 
certainly, largely increase its jurisdiction and labors, in that direction. 
Prior to the act of 1879 there was no appeal in criminal cases, except 
on certificate of opposition of opinion. Yet the country got along very 
well for a century under that System. Under the newly adopted Sys- 
tem, since it costs the convicted party nothing to litigate, the govern- 
ment paying ail the expenses on both sides, and often appointing coun- 
sel for the impecunious, no convict is likely to be hanged, or find his 
way into the penitentiary, till he gets to the end of the law, at Washing- 
ton. With the large extension of the right of appeal in both civil and 
criminal cases, it seems évident, that, the judicial force of the national 
courts, will hâve to be still further largely increased. For the reasons 
stated I am compelled to décline to allow the writ applied for, or to 
sign, or issue a citation. In three other cases in which similar appli- 
cations are made, either one, or both of the grounds of -want of jurisdic- 
tion exist, and for like reasons, I must refuse to allow writs, or issue 
citations. 

Beatty, J., concurs. 



Alexandbe V. MoRTGAGE Co. OF ScoTLAND, Limited, et al 
(Circuit Court, S. D. Oeorgia, W. D. June, 1891.) 

1. Trust — Convetanoe to Ckeditors— Enpoboement. 

Where a state statute provides that a deed made by a debtor, conveying lands to 
secure the payment of his debts, shall oonvey the title, but provides also that the 
créditer shall recouvey to the debtor on the payment of the debt, by such a deed a 
trust for the beneflt of both parties is created for the purposes specified, which 
trust, in a proper case, is withiu the cognizance of a court of eq.uity. 

2. SiME — Reconvetance— Lien. 

Although the state statute provides that after judgment at oommon law the cred- 
itors taking such a deed may file a recouveyance to the debtor in the clerlc's oface 
of the superior court of the state, and thns create a lien against the land superior 
to any other judgment or incumbrance whatever, this proceeding will hâve no such 
effect in a court of lav7 of the United States, and a créditer seeking to assert the 
superior lieu created by the trust-deed must proceed in equity. 
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I. EQtritT— Vaoatino JudGMBNT. 

A bill brought by a third party, holding an équitable title to the land so conveyed, 
and also claiming under an exécution sale autedating the judgment abo ve described, 
seekiug to hâve said judgment deolared a nuUity, and to enjoin the marshal from 
dispoasessing hlm thereunder, will not be dismlssed oa demurrer. 

i, BiLt- or DiSOOTERT — iNTERROaATOBIES. 

Interrogatories in the blll seeking to oompel respondents to make discovery, and 
annex copies of correspondence -with persbns not parties, for the purpcse of de- 
veloping the System by wbich they carrled on the business of loaning money, are 
improper, and should be stricken ont. 

In Equity. Bill by George Alexander against the Mortgage Company 
of Scotland, Limited, and others, to establish title to real estate. 
A. 0. Bacon and Mr. Kiddoo, for plaintiff, 
W. E. Simnwns and (xustin Guerry & HaU, for défendants. 

Speeb, J. This is a tiU in equity, brought by George Alexander 
against the respondents who are named in the bill, one of whom is the 
late marshal of this court. The plaintiff seeks to assert his title to a val- 
uable plantation in Quitman county, and to enjoin the marshal from 
ousting him of possession. This he allèges that he has held from a date 
long anterior to the date of the judgment and the sale. The title of the 
plaintiff resta upon the following statement : He was a minor, and the 
ward of a Dr. Burnett. On the death of Dr. Burnett, his administrator 
ascertained the amount due the plaintiff, and paid it over to W. T. Alex- 
ander, who succeeded to the guardianship. W. T. Alexander, receiving 
that sum, appropriated it to the purchase of the plantation in question, 
but, instead of taking the deed in the name of the plaintiff, took it in 
his own name and for himself. The plaintiff insists that W. T. Alex- 
ander held the title to the plantation as trustée for him, and that he 
is therefore entitled to its undisturbed ownership and enjoyment. He 
claims further that, having brought suit for a settlement against Alexan- 
der in the court of ordinary of Quitman county, which has jurisdiction 
of such questions, he obtained a judgment for the amount due to him 
from his guardian. Execution having been issued upon that judgment, 
the plaintiff sold such rights as W. T. Alexander had in the promises in 
question, and bought in the property himself, crediting the proceeds of 
the sale upon the amount due from Alexander to himself on the judg- 
ment against the latter as guardian. The plaintiff further insists that 
Alexander, while he held nominally the title to this property, borrowed 
money on it from the respondent, the Mortgage Company, and at the 
time, but before the contract or lien was executed, the plaintiff gave ex- 
press notice to the agents of the Mortgage Company, who were negotiating 
the loan, that the land did not belong to W. T. Alexander, but was the 
property of the plaintiff; and they therefore had actual notice both of his 
équitable and his légal title. Upon the loan and the notes executed in 
évidence thereof, suit was brought in this court at coinmon law, and 
judgment against W. T. Alexander obtained thereon, and the lien de- 
olared to exist in accordance with the statute of Georgia, as set eut in 
sections 1969-1971 of the Code, which provide as follows: 
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" Whenever any person in this state conveys any real property by cleed to 
îîecure any debt to any person loaning or advancing said vendor any money, 
or to secure any other debt, and shall take a bond for titles baek to said vendor 
upon the payment of such debt or debts, or shall In like manner convey any 
Personal property by bill of sale, and take an obligation binding the person 
to whûm said property was conveyed to reconvey said property iipon the pay- 
ment of said debt or debts, such con veyances of real or personal property shall 
pass the title of said property to the vendee, provided that the consent of the 
wife has been first obtained, till the debt or debts which said conveyance was 
made to secure sliall be f iilly paid, and shall be held by the courts of this state 
to be ail absolute conveyance, with the right réservée) by the vendor to hâve 
said property reconveyed to liim upon the payment of tlie debt or debts in- 
tended to be secured, agreeably to the terms of the contract, and not a mort- 
gage, {a)" 

Section 1970: 

" When any judgment shall be rendered in any courts of the state upon any 
note or any other évidence of debt, wliicli such convey.mce of realty was made 
and intended to secure, it sliall be and may be lawful for the vendee to make 
and file, and hâve recordpd in the elerk's office of the superior court of t!ie 
county wherein the lands lie, a good and sutBcient deed of conveyance to the 
défendant for said land; and if the said obliger be dead, then liis executor or 
adniinistrator may in like manner make and lile such deed witliout obtaining 
an order of the court for that purpose, whereupon the same may be levied on 
and sold under said judgment as in other cases: provided, that the said judg- 
ment shall take lien upon the land prior to any other judgment or incumbrance 
against the défendant. (&)" 

The lien created by this statute is effective from the date of the con- 
tract of loan itself, and the deed made to secure the loan in accordance 
with the statute. The judgment, therefore, in this case, is not hke an 
ordinarj'- judgment at common law, which would bave priority from the 
date of its rendition; but the power of tlie court has been invoked and 
exercised to define and enforce a lien long antedating the judgment, and 
corresponding in date with the contract between W. T. Alexander and 
the loan company. Now, it is to that lien, and to its priority in légal 
effect to the title which the plaintiff insists he bought at the sale under 
judgment from the ordinary's court, that the plaintiff makes objection. 
He insists that this court had no jurisdiction to define or enforce such 
lien at common law; that the proceeding to enforce it is in itself an 
équitable proceeding; and it being true, as he insists, that the province 
ci' equit^' and law are entirely distinct and separate in the courts of the 
United States, that the court of common law was not authorized to grant 
the judgment, as was done in this case. 

The défendant has interposed several grounds of demurrer. They are: 
(1) There is no equity in the bill; (2) there is no cause of action 
against the respondents; (3) there is no right to recover against the re- 
spondents. The court has heard the argument upon the demurrer, and 
has reached the conclusion that, so far as this demurrer is concerned, it 
must be determined by the décision whether or not the court had juris- 
diction at law to déclare and enforce a lien which antedates and is su- 
perior to the plaintiff's title under the sale from the ordinary's court, 
and which would therefore defeat the plainliflf. 
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Krst. Is it compétent to attack the judgmeiit collaterally? In the 
case of Morris v. Gilmer, 129 U. S. 325, 9 Sup. Ct. Rep. 289, Mr. Jus- 
tice Harlan, for the court, déclares; 

"The ruie is inflexible, and without exception, * * * whicli requires 
tliis court of its owii motion to deny ita own jurisdiction, and, in the exercise 
of appellate power, that of ail other courts of the United States, in ail cases 
where such jurisdiction does not afflrmatively appear in the record ou which, 
in the exercise of that power, it is called to act. On every writ of error or 
appeal, the flrst and f undarnental questioa is that of jurisdiction, first of this 
court, and then of the court from which the records come. This question the 
court is bound to ask and answer for itself, even when not otherwise sug- 
gested, and without respect to the relations of the parties to it. King Bridge 
Co. V. Otoe Co., 120 U. S. 225, 7 Sup. Ct. Eep. 652; Grâce v. Insurance Co., 
109 U. S. 278, 3 Slip. Ct. Rep. 207; Bîacklock v. Small, 127 U. S. 96-105, 8 
Sup. Ct. Eep. 1096." 

This may be doue, also, at any time when a court of the United 
States has in its action exceeded the powers granted in the law of its 
organization. Ex parte Lange, 18 Wall. 163; Thomas v. Mortgage Go., 

47 Fed. Rep. , and cases cited. When a third party's rights are 

injuriously affected by the void judgment, the question may be raised 
at any time, not only under the doctrine discussed, but on the gênerai 
doctrine that if a judgment be a nullity it may be attacked at any time 
by the party whose rights are affected by it. 

Now, does it appear from the record that the court at common law 
was without jurisdiction to enforce the lien of the Mortgage Company 
against W. T. Alexander? Upon that subject it appears to us that the 
case of Van Norden v. Morton, in 99 U. S. 380, is conclusive. " We think 
the rule is settled in this court," says Mr. Justice Miller for the court, 
"that whenever a new right is granted by the statute, or new remedyfor 
violation of an old right, or whenever such rights and remédies are dé- 
pendent upon state statutes or acts of congress, the jurisdiction of such 
cases, as between the law side and the equity sida of the fédéral courts, 
must be determined by the essential character of the case; and, unless 
it cornes within some of the recognized heads of équitable jurisdiction, 
it must be held to belong to the other." The suprême court, in Jones v. 
McMaslers, 20 How. 22, Mr. Justice Nelson rendering the décision, 
observes, also, that this principle is fundamental in thèse courts, and 
cannot be departed from. "The court, therefore, in a suit at law, should 
exclude the hearing and détermination of ail questions that belong ap- 
propriately and exclusively to the jurisdiction of a court of equity. In 
a case calling for the interposition of this court, and turning upon équi- 
table considérations, relief should be sought by bill in equity." In that 
case the court had under considération the practice in the courts of Texas, 
where as in Georgia the proceedings in law and equity may be blended. 
In case of Thompson v. Railroad Cos., 6 Wall. 137, it is declared that — 

"The remédies iti the courts of the United States are at commou law or in 
equity, not according to the practice of state courts, but according to the 
principles of common law and equity, as distinguished and deflned in that 
country from which we dérive our knowledge of thèse principles. And al- 
though the forms of proceedings and practice ia the state courts shall hâve 
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been adopted in the circuit court of the United States, yet the adoption of the 
state practice must not be understood as confounding the principles of law 
and equity, nor as authorizing légal and équitable daims to be blended to- 
gether.in one suit. " 

See, also, Willard v. Wood, 135 U. S. 814, 10 Sup. Ct. Rep. 831. 

It remains, therefore, merelj' to détermine whether to adjudge and en- 
force a lien upon real property, a lien which divests the title of the de- 
fendant, and gives to the plaintiflf the prior right over any and ail other 
parties whomsoever, but when there is a trust resulting to the dei"endant, 
is an équitable proceeding and the application of équitable principles. 
The enforcement of such liens is peculiarly a branch of equity jurisdic- 
tion, This is true of trust-deeds in the nature of a mortgage. Adams, 
Eq. (5th Amer. Ed.) p. 126. In his great work on Equity Jurispru- 
dence, (volume 2, § 1231,) Mr. Justice Story states the doctrine as 
follows: 

"Indeed, there is generally no diflSciilty in equity in establishing a lien not 
only on real estate, but on personal property, or on money in the hands of a 
third person, wherever that is a matter of agreement, at least against the 
party himself, and third persons who are volunteers or hâve notice." 

And in .Jones on Mortgages (volume 1, § 162) the author observes: 
"In addition to thèse formai instruments, which are properly entitled to 
the désignation of mortgages, deeds, and contracts, which are wanting in one 
or more of the characteristics of a common-Iaw mortgage, are often used by 
parties for the purpose of pledging real property or some interest in it as se- 
curity for a debt or obligation, and with the intention that they shall hâve 
effect as mortgages. Equity cornes to the aid of the parties in such cases, 
and gives effect to their intentions." 

If the instrument made by W. T. Alexander be équivalent to a com- 
mon-law mortgage, nevertheless in the United States court it can be en- 
foreed in equity only. In that vievv it would be the création of a trust- 
estate, with a trust resulting to the mortgagor on the discharge of the 
debt. This appears to be substantially the effect of the state statutes 
quoted above. It is true that the statute déclares that the instrument 
provided for "shall be held by the courts of this state to be an absolute 
conveyance, with right reserved by the vendor to hâve said property re- 
conveyed to him upon the payment of the debt or debts intended to be 
secured." Code, § 1969. A mortgage at common law is nothing more. 
Conard v. Insurance Go., 1 Pet. 442. The statute further déclares that 
the instrument is "not a mortgage;" but this evidently means a mortgage 
by the law of Georgia, which does not convey title, and is merely a se- 
curity for debt. Code, § 1954. Whatever the instrument may be 
termed by the state statute, or howsoever it may be enforced under the 
blended practice of the state, a court of the United States cannot fail to 
perceive in it the création of a trust for creditor and debtor, the enforce- 
ment of which is within the exclusive jurisdictiou of equity. Therefore 
the court having no jurisdictiou at law to define the lien, and to enforce 
it in the manner pointed out by the state statute, to the injury of the 
plaintifPs rights, the plaintiff is entitled to maintain his bill to hâve 
the judgment declared a nuUity. This is the main question in the case; 
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the others are raerely incidental. So far as the interrogatories of the 
p]aintifï''s bill seek to compel the respondents to niake discovery, and 
annex copies of correspondence with persons not parties, with the pur- 
pose to develop the System by which thcy carried on the business of 
lending money, the interrogatories are held improper, and are ordered 
stricken. In ail other respects the demurrer is overrulcd. 



Centrai. Trust Co. v. Cameron Iuon & Coal Co. 
{Circuit Court, W- D. Pennsulvania. July 9, 1891.) 

1. Meohanic's Lien — PuopiiUTT Suejiîct to— Cokb-Oven. 

A toke-oven Is noi a building for tlie constructiou ol which a meohanic'a lien Is 
given bj' Act Pa. June 16, 1836, | 1, and amendatory acts, providing that evei-y build- 
ing erected in this commonwealth shall be subject to a lien loi- the payment of ail 
debts contracted for work done or materials furnished for, or about the érection or 
construction of, tho same. 

3. Same— Préparation or Gkocnd pou Building — Mortgage — Pkiority. 

Where the con tract provided that the ground on which the coke-ovens were to ôe 
placed by the contracter must be cleared of ail stumpa and other material that 
would reader their foundatlons insecure, such preparatory work by the owner is 
not the commencement of building, within the meâning of Act Pa. June 16, 1886, 
1 10, providing that the lien thereln given shall be fireferrod to every other lien or 
incumbrance attaching to the building or ground attev the commencement of such 
building; and a mortgage on the promises executed after such work was done, and 
before the coustruclion of the ovens was begun, has priority over the mechanic's 
lien. 

In Equity. Pétition of Philip T. Hughes for a mechanic's lien. 
Franck Rawle, for petitioner. 

A. H. Joline and William P. Schell, Jr., for Central Trust Co. 
Before Acheson and Reed, JJ. 

AcHESON, J. The petitioner's claim purports to be against a build- 
ing whioh it describes thus: "The said building is built of stone, and 
constitutes a séries of coke-ovens, for coking coal." Thèse ovens, it 
would seem, are of the ordinary size and form. Now, we know, from 
common observation, that coke-ovens are about six feet in height, and 
are arched over at the top, a hole being left in the crovvn for the exit of 
gases, and for the introduction of coal, with a door in front for the dis- 
charge of the coke, which during the burning process is walled up. Is, 
then, a coke-oven a "building," within the meaning of the meclianic's 
lien act of 1836? The word as there used cannot be held to includo 
every species of érection on land. True^dellv. Gn^/i 13 Cray, 311. "Taken 
in its broadest sensé," says the court in that case, "it can mean only an 
érection intended for use and occupation as a habitation, or for some 
purpose of trade, manufacture, ornament, or use, constituting a fabric 
or édifice, such as a bouse, a store, a church, a shed." That a coke- 
oven is not intended as a habitation or for shelter is certain. Neither is 
it capable of occupation and use for the purpose of trade, etc. , iu tho 
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sensé of the above définition. It is no more a building than is any other 
overi erected on land for the purpose of baking bread, or drying any sub^ 
stance. In the récent case of Cowdrick v. Morris, 9 Pa. Co. Ct. R. 312, 
it was decided by the court of common pleas of Center county, Pa., that 
a lime-lîiln is not a building within the seope of the mechanic's lien 
law. But if a lime-kiln is not such a building, neither is a coke-oven. 
In the case of Truesdell v. Gay, supra, it was held that a wall built 
around threo sides of the stack of an iron furnace at the distance of a 
few feet from it, in order to protect it from earth slides, was not a build- 
ing within the meaning of such a law. It is worthy hère of note that 
since the act of June 16, 1836, giving a mechanic's lien against build- 
ings, there bas been supplemental législation expressly extending the 
act to steam-engines, coal-breakers, pump-gearing, etc., (Act April 21, 
1856; P. L. 496,) and, in certain counties, to "improvements, pumps, 
engines, tanks," etc., (Act Feb. 27, 1868; P. L. 212,) connected with 
oil refineries, and to "oil-tanks," whether connected with a refinery or 
not. Thus hâve we in subséquent statutes in pari materia a législative 
indication of the meaning of the word "building" which should govern 
in the construction of the original act. U. S. v. Freeman, 3 How. 556. 
We do not think that the cases of Short v. Miller, 120 Pa. St. 470, 14 
Atl. Eep. 374; Short v. Ames, 121 Pa. St. 530, 15 Atl. Pvep. 607; and 
Titusvilie Irm-Works v. Keysione Oil Co., 130 Pa. St. 24, 18 Atl., Rep. 
739, — sustain the position taken by the pctitioner. In our judgment, 
in no reasonable sensé can a coke-oven be said to be a building. 

But, if the contrary conclusion were admissible, still another obstacle 
confronts the petitioner. The mortgage of the Cameron Iron & Coal 
Company to the Central Trust Company was recorded August 8, 1888, 
whereas the contraot between the Cameron Iron & Coal Company and 
the petitioner, under which the latter built the coke-ovens, was not signed 
or made until November 1, 1888. The petitioner, however, claims the 
benefit of that clause of the mechanic's lien act which provides that 
"the lien for work and materials aforesaid shall be preferred to every 
other lien or incumbrance which attached upon such building and 
ground, or either of them, subsequently to the commencement of such 
building." But we are of opinion that the évidence fails to show that 
the building of the coke-ovens conmienced before the recording of the 
mortgage. The writtencontractof November 1, 1888, on its i'ace is against 
that view, for it provides for the whole work of construction, and the 
first clause of the spécification reads: "The ground on which the ovens, 
wharves, and railroad tracks are to be placed must be cleared from ali 
stumps, logs, and other material that will give an insecure foundation 
for the work, and ditched so as to drain the bottom thoroughly." Nor 
does the paroi testimony sustain the allégation that the commencement 
of building was before the recording of the mortgage. 

The évidence which comes from the witnesses shows this state of facts: 
In September, 1887, the Cameron Iron & Coal Company cleared ofF the 
land intended and selected for the coke-ovens; stumps were then taken 
out; the brush cleared off; and in November of that year a ditch was 
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eut through the center of the coke-ground to take off the water. That 
fall other ditches were eut, and roads were eut. During the fall of 1887 
and the succeeding winter stone was quarried and hauled to and deliv- 
ered on the coke-ground, and also logs. Ultimately this stone was used 
in building the ovens, and the logs in building the cribbing for a coke- 
wharf. But the petitioner had nothing whatever to do with the above- 
mentioned work, or with any work done on the premises before the date 
of bis con tract. And, then, in point of fact, no part of the building of 
the coke-ovens was done prior to November 1, 1888. It seenis very 
clear to us that ail the previous work on the ground was of a'prelim- 
inary nature, — preceding the commencement of building, — and hence 
did not hâve the effect of carrying back the petitioner's alleged lien un- 
der bis con tract of November 1, 1888, so as to give him priori ty over the 
mortgage. Such a resuit would be unreasonable and inéquitable. When 
the mortgage was recorded the work of construction of the coke-ovens 
had not actually begun. Not a stone had been laid, nor a stick of tim- 
ber put in place. Such work as then appeared on the ground was, at 
the most, merely preparatory to the building of coke-ovens, and by no 
means the commencement of building. Moreover, this preliminary work 
was entirely the work of the Cameron Iron & Coal Company itself, and 
it would be most extraordinary if it could by selation give to the peti- 
tioner's subséquent contract precedence over the mortgage. No case bas 
been citèd which sanctions such a doctrine, while the case of Stevenson v. 
Stmiehill, 5 Whart. 301, 306, is directly against it. It follows, there- 
fore, from what bas been said, that the petitioner is not entitled to ade- 
cree that his claim is à lien paramount to the mortgage. 

Reed, J. I concur in the foregoing opinion. 



Merrill v. Maeker. 

(Circuit Court, N. D. Califomia. July 27, 1891.) 

Account Stated— KEOPBNiNa— Lapse oi' Time, 

Plaintiff atid défendant entered Into an agreement bywhicb plaîntifE oonveyedto 
défendant an undivided half interest in certain lands, water-rights, and ditches in 
considération of defendant's advancing a certain sum to be expended in improving 
the property under the mutual direction and consent of both parties, which was to 
be repaid défendant ont of the flrst money reallzed from sales or loans upon the 
property. After some progress had been made in the work of improvement, the 
parties disagreed as to the proper method of conducting it, and another agreement 
was made, by which défendant was to reconvey his half interest to plaintifE on pay- 
ment at a certain time of the sum agreed to be advauced, and one-half of the amount 
expended in excess of that sum. The contract reeited that the total of thèse two 
amounts was a stated balance of the moueys advanced and expended by défendant, 
and at the same time plaintifE executed a mortgage on his undivided half interest 
for one-half of the amount advanced by défendant in excess of the sum originally 
agreed. on. PlaintifE never tendered the amount stipulated in the second agree- 
ment, ànd there was no évidence of any fraud, imposition, or undue advantage iu 
procuringit. Held, that a court of equity would not, after the lapse of eight or ten 
years, readjust the acoounts which the parties had agreed to show a stated balance 
Detweoa them. 
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In Equity. Bill Ly Charles A. Merrill against Peter N. Markei- for ac- 
counting and reconveyance of certain real asiate. 
E. V. Spencer and J. A. Watt, for coniplainant. 
/. F. Alexander and W, M. Boardman, for respondent. 

Hawley, J. This suit was brought (1) to compel an accounting; (2) 
for a deeree ordering respondent to convey to coniplainant the real prop- 
erty mentioned in the complaint, upon such terms as may be decreed 
jnst and équitable; (3) for a deeree ordering respondent to cancel ard 
surrender to coniplainant a certain note and mortgage; and (4) for such 
other and further relief as may be deenied just and équitable. 

The taking of testimony before a commissioner duly appointed for that 
purpose covered a period of about six months. The record is very 
voluminous, embracing over 2,000 pages of type-written testimony, and 
embodying the business transactions belween the parties for a period of 
niqe years. From the record it appears that in April, 1881, coniplain- 
ant was the owner of certain real estate in Lassen county, considered by 
him to be of great value. He was in liniited financial circumstances, 
M'ithout the necessary means to develop the property in order to sell or 
dispose of it to advantage or profit. He had high hopes and expecta- 
tions that, if a suitable amount of money eould be procured, the prop- 
erty could be niade very valuable, and that large amounts of money 
could be realized therefrom, either by cultivating and developing the 
same, or by a sale of ail or portions thereof. The respondent was a man 
reputed to be of great wealth, ready to embark in any large business un- 
dertaking that offered fair opportunities of profit in the investnient of 
his means. Negotiations were entered into with a view of uniting the 
property of coniplainant with the money of respondent. Various plans 
■were discussed, the property carefully examined, and, as a resuit of thèse 
negotiations, the complainant, on the 8th day of April, 1881, made, ex- 
ecuted, and delivered to respondent a deed of an undivided one-half in- 
terest in the property. As a considération for this conveyance, and as 
one transaction, the parties then entered into the foUowing agreement: 

"This agreement, made and entered into the eighth day of April, A. D. 
1881, by and between P. N. Marker, of Washoe county, state of Nevada, 
party of the flrst part, and Charles A. Merrill, of the county of Lassen, state 
of California, party of the second part, witnesseth: That the said party of the 
first part, for and in considération of the exécution and delivery of a certain 
deed bearing even date herewith to him, conveying an undivided one-half in- 
terest in and to certain real property, water-rights, ditches, flumes, and iron 
pipes, and situated in Lassen county, state of California, by said second party, 
and of the covenants and agreements hereinafter contained on the part of 
said second party to be faithfully observed, kept, and performed, does prom- 
ise, covenant, and agrée with said second party that he will advanee and ex- 
pend the sum of sixteen thousand dollars, or so much thereof as may be nec- 
essary, within three years next ensuing, in prosecution of the work of making 
and constructing a eut or flume or both upon a survey already selected, for 
the purpose of reaching and conducting the waters of Eagle lake through the 
same to Willow creek for the irrigation of certain désert lands, and for the pur- 
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pose o£ selecting and obtaining title to sueli lands, and clearingparts thereof of 
incumbrancesnow existing thereon, and other purposes incident to the pram- 
ises in Lassen coiinty aforesaid: provided, neveitlieless, said moneys shall be 
expended only upon the mutual consent and direction ol both sald parties, and 
as they mutually may deera best and proper, and also only mutually contract 
for and condiict the proseciition of said work: and provided, nevertheless, 
said party of the flrst part sliall not be requlred to advance and expend said 
monej's, or any part thereof, i£ such sum, or any part thereof, can be or is 
at any tirae during the period of years aforesaid had and obtained by loan, 
orby saieof part of said property: and provided, furllier, nevertheless, that 
said sum of money, or any part thereof, so advanced and expended by said 
party of tlie first pîirt shall be repaid to him out of the flrst moneys realized 
ont of and upon said property by loan ttiereon or sales thereof. Tiiat the 
said party of tlie second part, in considération of the covenants, agreements, 
and premiaes aforesaid, does consent, covenant, and agrée, as party of the 
second part hereto, to the foregoing terms, conditions, covenants, and agree- 
ments on his part to be faithfully kept and observed, and does covenant and 
agrée with said party of the first part tliat he shall expend the moneys ad- 
vunced under his direction as aforesaid, and contract for and conduct thepros- 
ecution of the work aforesaid, and shall not be required to advance said sum, 
or any portion tliereof, if such sum, or any part tliereof, can be had an. is at 
any time during the period of years aforesaid had and obtained by loan or by 
sale of parts of said property; and that said sum of money, or any part thereof, 
so advanced and expended as aforesaid, shall be repaid tosaid party of the first 
part out of the flrst moneys realized out of and upon said property, by loan 
thereon or sales thereof; and also said party of the second part covenants and 
agrées with said party of the first part that he, said second party, will duly 
sign, make, exécute, and deliver with said flrst party, on demand, any mort- 
giige, deed, or deed of conveyance in due form, or other paper, on or of said 
property, or parts thereof, to secure and obtHin a loanof money orproceeds of 
sales thereof, to put into and for the prosecution of said work and obtain title 
to said lands, and to fully carry out the promises aforesaid. In witness whereof 
said flrst and second parties hâve hereunto set their hands and seals the day 
and year first above written. P. N. Markee. 

"C. A. Merrill. 
"Signed and sealed and delivered in présence of John F. Alexander." 

The foundation of complainant's case rests upon the following cove- 
nant in said agreement: 

"Provided, nevertheless, said m^jneys shall be expended only upon the 
mutual consent and direction of both said parties, and as they mutually may 
deem best and proper, and also only mutually contract for and conduct the 
prosecution of said work." 

It appears that respondent, by the consent of complainaiit, and in pnr- 
suanoe of the agreement, commenced vk'ork in constructing a tunnel to 
tap the waters of Eagle lake. Some time after this work was commenced 
différences of opinion arose betvveen the parties as to the expenditure of 
the money. Complainant thought it best to only rnake a face on the 
tunnel, and do sufficient work thereon to malce good the tille to the wa- 
ters of Eftgle lake, and then to expend the balance of tl^e money in the 
purchase a'od improvement of lands by sowing alfalfa, starting; a town at 
Belfast, and thus creating a property Irom which there would be an in- 
come,;.which could, at'the proper time, be applied towards the conÊtruc- 
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tion of the tunnel; and, if such income was notsufBcient, then they could 
borrow sufficient money on the real estate, or sell portions thereof, to en- 
able them to complète the tunnel. The respondent was of opinion that 
the real value and profit of the enterprise was to be gained by first tapping 
the waters of the lake; that the principal part of the money he was to 
advance ought to be expended in that way; that the acquiring of land 
and improving the same and building a town should be secondary; that, 
perhaps, more profit could be realized by selling the watcr to others who 
might purchase government lands and improve the same than to under- 
take — with the amount of money agreed upon to be expended — the ac- 
quiring of more lands, etc. Thèse différences of opinion led to fréquent 
discussions and more or less suspicion and ill feeling; but the work pro- 
gressed at the tunnel. 

There is a direct contiict in the testimony of the respective parties, 
especially as to ail the minor détails of the transactions between them. 
The complainant testifies that he never agreed to the expenditure of the 
money on the tunnel, except at the start, to do enough work to hold the 
water-right. On the other hand, respondent claims that complainant 
was anxious and willing to hâve the tunnel run, and produces certain 
letters written by the complainant during the time that he states in his 
testimony that he protested against being held responsible for money ex- 
pended on the tunnel. On the llth of March, 1882, complainant, in a 
letter to respondent, states: 

"Everything at the lake is progressing finely, and they are making good 
progress. * * * Yours, in good faith." 

On the 14th of March, 1882, he writes: 

"Spring is near, and there are some things necessary to be done at once; 
and I hope you will not delay coming. The work at the tunnel is going on 
fine, and we are doing the woik miich cheaper than I expected, and 1 think 
we hâve every reason to feel encouraged. I am, at least." 

On the 8th of April, 1882, he wrote another letter, in which he said: 
"In case you cannot corne at once, do not fail to send me, say $50, or $100, 
as it is necessary. I hcar that several of our men hâve quit at tho lake, which 
I am sorry to hear. ïhey hâve been making splendid progress, and I feel 
more than pleased with the progress made, and the work is eosting nmch less 
than I expected; and I will say that our affairs hère look well. Hoping to 
see you hère soon, I remain, as ever, tull of faitli and hope." 

Thèse letters were written, as complainant contends, for the purpose 
of enabling Marker to secure men of means to take an interest in the 
property by purchase or otherwise. As the work progressed, and the 
expenses increased , it became évident that the carrying out of their plans 
would involve a much greater outlay of money than the contract called 
for to be ad vaneed by respondent. In the fall of 1 882 respondent claimed 
that he had already advanced more money than he was required to do, 
and insisted that, if any further expenses were incurred, they must be 
paid jointly. He declined to advance any more money unless complain- 
ant advanced an equal proportion. Both parties became more and more 
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dissatisfied, and, as ît began to dawn upon them that failure, instead 
of success, might be the resuit of their efforts, they became discouraged. 
Criminations and récriminations often occurred. Then it was that other 
and further negotiations were discussed between them. Complainant, in 
the fall of 1883, proposed to deed his remaining one-half interest in the 
property to sècure respondent for any further advances he might make. 
Respondent declined to accept this, and again refused to advance any more 
money unless complainant advanced his proportion. In thèse negotia- 
tions respoadent expressed the désire to get back the amount of money 
he had advanced, and complainant was désirons of having the property 
in such a condition as to enable him to control it, in order that he might 
be able to make better terms with other parties. Complainant suggested 
that respondent should sell his interest, and, after several days of earnest 
efforts to corne to some definite conclusion, the negotiations resulted, on 
the 15th of October, 1883, in the exécution of the foUowing agreement: 

"This agreement, made and entered into this fîfteenth day of October, A. 
D. 1883, between P. N. Marker, of Washoe, Washoe county, state of Nevada, 
the party of the first part, and Charles A. Merrill, of Lassen county, state of 
California, the party of the second part, witnesseth: That said party of the 
flrsfc part, in considération of the covenants and agreements on the part of 
the said party of the second part hereinafter contained, agrées to sell unto 
the said party of the second part ail the right, title, and inti^rest, estate, claim, 
and demand, both in law and in equity, as well in possession as in expect- 
ancy, of the said party of the first part of, in, and to the undivided one-half 
(1-2) of those certain tracts, pièces, or parcels of land situate and being in 
the county of Lassen, state of California, and more particularly described as 
follows, to-wifc: [Hère follows a full description of the property.] And the 
said sale as above written, and of the property above described, and with the 
réservation above written, is hereby agreed to be made as aforesaid by said first 
party to said second party for the full sum of twenty-two thousand seven hun- 
dred and flfty dollars in United States gold coin, to be paid to said party of 
the first part by said party of the second part on or before the fifteenth day 
of May, A. D. 1884; the said sum of $22,750.00 dollars above written being 
hereby agreed to be a stated balance of moneys heretofore advanced and ex- 
pended by said party of the first part, upon the wliole of said property of 
which an undivided one-half is lierein described, and under an agreement 

heretofore made between the parties hereto, and bearing date the day 

of April, A. D. 1881. And the said party of the second part, in considération 
of the prémises, agrées to pay in U. S. gold coin to the said party of the first 
part the said balance and sum of twenty-two thousand seven hundred and 
flfty dollars on or before the fifteenth day of May, A. D. 1884. And in case 
of a failure to comply with the terms hereof in the manner and at the time 
as herein provided, by the said party of the second part, the said party of the 
first paj-t shall be released from ail obligations in law or equity toconvey said 
property, or any part thereof, and said party of the second part shall forfeit 
ail right thereto. And the said party of the first part, on receivingsuchpay- 
ment at the time and in the manner above mentioned, agrées to exécute and 
deliver to the said party of the second part, or to his assigns, a good and suf- 
flcient deed for the eonveyance to said second party of ail the right, tille, and 
interest, esCate, claim, and demand of him, the said first party, of, in, and to 
the said property above described, except the water, water-right, and easement 
hereinabove reserved, free from ail incumbrance, not outstanding, that is 
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legally chargeable againsfc said propevty, or incurred or suffered by or through 
said party of the flrst part. And it ia hereby f uUy agreed and understood that 
tbe stipulations aforesaid are each and ail to apply to and bind the heirs, ad- 
ministrators, executors, and assigna of the respective parties hereto. In wit- 
ness whereof we hâve hereunto set our hands and seals the day and year flrst 
above written. P. N. Markee. 

"C. A. Meebill. 
"In présence of H. L. Fish." 

On the same d. ^ , and as a part of the same transaction, eomplainant 
executed and delivered to respondent a note secured by mortgage on his 
jindivided one-half interest in the property, (which is the note and mort- 
gage sought to be canceled in this action.) Complainant never tendered 
respondent the araount of money, or any part thereof, agreed upon for 
the purchase of said interest, and no sale of the respondent's interest was 
ever made. On the 24th day of March, 1884, complainant sold an un- 
divided one-tenth interest in the property to William Reynor. On the 
29th day of April, 1884, the respondent, at complainant's request, ren- 
dered a statement of the "raounts of money advanced by him up to that 
date under the agreemtuts. This statement shows that the sum of 
$16,416.47 had been expended prior to November 29, 1882, and the 
total araount up to April 29, 1884, was $23,569.75. On the 12th day 
of July, 1884, complainant made a conveyance of his interest in the 
property of the I^assen County Land & Cattle Company, a corporation, 
of which he was the principal stockholder. On the 29th of September, 
1888, complainant sold ail his right, title, and interest in the property 
to B. F, Porter, and on the 19th day of October, 1888, Reynor conveyed 
his interest in the property to Porter. After the answer of respondent 
was filed, setting up thèse subséquent conveyances, and after considér- 
able testimony had been taken, respondent moved this court to make 
the corporation and the other persons nanied in said conveyances parties 
to this suit. This motion was denied by Judge Sawyeb. The testimony 
in this case covers ail the transactions had by the corporation and other 
parties with complainant, and the amount of money expended by them 
upon the property. Respondent had nothing to do with thèse transac- 
tions. Whatever the rights of thèse parties as against respondent may 
be, as a co-tenant in the property, it is apparent that they cannot be set- 
tled or determined in this action. Complainant, having disposed of ail 
his interest in the property on the 12th of July, 1884, cannot demand 
an accounting of any moneys expended on the property after that date, 
by persons or corporations who are not parties to this suit. The motion 
refusirig to make them parties necessarily carries with it the duty of this 
court not to consider any matters concerning the expenditure of money 
on the property after such parties had obtained the title of complainant 
thereto. Upon well-settled principles of equity jurisprudence this court 
cannot proceed to the settlement of accounts between other co-tenants 
who are not parties to this action. 

Eliminating from this suit ail the testimony which bears upon the 
subséquent matters referred to, we shall proceed to a considération of the 
agreements and contracts between the parties complainant and respond- 
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ent. The contention of complainant is that respondent was only a condi- 
tional purchaser, subject only to the covenants specified in the agreement 
of 1881, and that he failed and refused to comply with said conditions, 
and therefore forfeited his interest in the property; that the contract of 
October 16, 1883, was the resuit of a compromise, and that the accounts 
and compensation agreed upon by the 23arties was to be binding only 
upon the condition that respondent performed the stipulations as to the 
payment of the existing and otit;s:anding indebtedness against the prop- 
erty, and that respondent forfeited ail his rights under this agreement by 
failing to comply with its provisions in this respect. On theother hand, 
the contention of respondent is (1) that he fully complied with ail the 
covenants and conditions expressed in the agreement of April, 1881; (2) 
that the agreement of 1883 constitutes a final settlement of the busi- 
ness between the parties; (3) that said agreement admits that respond- 
ent complied with ail of the covenants and conditions of the agreement 
of 1881, as to the expenditure of the sum of $16,000; and (4) that the 
mortgage executed by complainant to respondent for $5,250 was to cover 
and secure the complainant's one-half of the expenditures made by the 
respondent in excess of said sum of $16,000. The agreement of 1883 
was drawn, as we hâve before stated, after much difficulty, discussion, 
and délibération between the respective parties. At the time of its ex- 
écution they were aware of ail the troubles, disputes, and controversies 
that had previously existed, both as to the manner of the expenditure 
of the money and the amouuts that had been advanced. They were put 
upon notice that it was necessary to make the second agreement clear, 
spécifie, and unambiguous, leaving nothing open for any further dispute. 
Ail the testimony bearing upon this subject clearly shows that the entire 
matterwas fully discussed before the agreement was drawn; that the va- 
rions accounts for money expended by respondent were noted down and 
figured up by the parties, or by others in their présence, and agreed to 
as correct; that the statements of thèse accounts thus made was left with 
complainant, but upon the trial could not be found; and that, as a resuit 
of this examination of the accounts and of the giving of the note and 
mortgage, the following clause was inserted in the agreement, viz. : 

"The said sum of $22,750.00, above written, being hereby agreed as a 
stated balance of money heretofore advanced and expended by said pai ty of 
tlie flrst part (respondent) upon the wliole of said pioperty, of wliich an nn- 
divided one-half is herein described, and under an agreement heretofore made 

between the parties hereto, and bearing date the day of Apri], A. D. 

1881." 

From the great mass of testimony touching what took place at that 
time between the parties, I sélect a brief part of the testimony of Gen. 
Alexander, who acted as the friend and attorney for both parties in draw- 
ing the agreement, believing it to be — from an examination of ail the 
testimony — a correct statement of what theu transpired : 

"After the deed was written by me, and was ready to be signed and ex- 
ecuted, the plaintlflf said in substance: 'I am satisfled that I can get the 
money that you hâve expended upon this property, as well as to pay any out- 
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standing claims, inclnding my own, from thèse parties with whom I am deal- 
ing; but this deed, if given to you, will leave me no control of the property, 
and would practically give me no show. ' ïlie deed was thcn torn up, and 
another arrangement in tlie direction of a contract and obligation from the 
plaintif! was suggested, the parties being botli présent. * * * I told tliem 
that I had drawn a deed and torn it up at their request, and that that was a 
mère waste of time, for which somebody would hâve to pay, and that tiiey 
had better coni lude what they wanted to do, and tell me, and 1 would put it 
in writing for them. * * * Thereupon Merrill and Marker proceeded in 
my présence to review and discuss the accounts of expendiiures made by 
Marker upon the property kiiovvn as the ' Eagle Luke Tunnel Company'» 
Property ' under his contract written by me April 8, 1881. Mr. Marker stated, 
either from memory or slatements, the amount of money that lie had expended 
upon this property, as taken from bis books, which was not in any wise ob- 
jected to. The parties then considered and disoussed other items which had 
been expended by the defe-ndant, Marker, upon portions of this property, and 
which was ail considered and eonceded to he a part of the scheme or enter- 
prise. I remeraber that the plaintifï, Merrill, disputed the amount claiuied by 
Marker to hâve been paid on account of improveiiients on section 31, con- 
tending that the work had not amounted to anything like that suin, and, as 
I remember, lie woiiid not give a hundred dollars for what had been done. 
Défendant, Marker, replied that it did not make any dilïerenct' whether he 
would give a hundred dollars for it; that he, Marker, knew it had costliimso 
much money. Thèse varions items, which 1 cannot undertake to remember, 
and do not prétend tOj were discnssed in that way between tlie parties, inclnd- 
ing the amount as shown or staled by Marker as taken from liis book ; and 
they were agreed upon ; and the sum total of those items was $22,750. I 
was directed to draw a contract of sale as it is drawn, and it was then and 
there stated and agreed that the contract, while carrying with it the option 
that it did carry, sliould still settle the business between those two parties 
prior to that date. I was so directed to write it, and I did so write it. Ques- 
tion. By both parties hère, plaintiff as well as défendant ? Answer. Yes, 
gjj._ * * * ^t that time it was eonceded by both parties, or agreed be- 
tween them, that the défendant, Marker, had expended more money than he 
had been called upon to do by his contract, and that furlher expenditures 
would be an additional burden upon plaintiff as well as défendant, and that 
they should cease, pending anything that [)laintifï could do under that con- 
tract which he received on that date. Q. Do vvitli respect to what? â. The 
sale of the property, and the still remaining outstanding indebtedness which 
was known to both parties, and which was at that time as near as might be 
agreed upon after discussion and tiguring the sarae from their joint infor- 
mation. * * * Thèse two parties aj^reed upon giving the note and mort- 
gage for $5,250, to cover the plaintiff's individual bills and his portion of the 
remaining moneys due from the property which he was unable to pay. I 
drew that mortgage the same day, and as part ot the same transaction." 

In the iight of ail the testirnony, it seems to me that a court of equity 
ought not to be called upon, aiter the expiration of eight or ton years, to 
readjust the accounts which they then agreed to be a stated balance be- 
tween them. The parties were not ignorant or inexperienced men. 
They then understood their own affairs, and had intelligence enough to 
at least detect any errors, if any there were made by either party. They 
had full knowledge of each other's inethod of transacting business. They 
deliberately agreed that respondent had expended the amount of money 
mentioned in the agreemeut of 1881 . The note and mortgage was volun- 
v.47F.no.3— 10 



146 FEDERAL EEPOETEB , Vol. 47. 

tarily given by complainant for an estimated balance tbat respondent 
had either paid or agreed to pay. Ail the presumptions are in favor of 
the fairness and correctness of the accounts as then agreed upon. Why 
should complainant voluntarily give the security he then did if respond- 
ent had not complied with the contract of 1881? If respondent had 
failed to comply with the agreement of 1881, why trust him with the 
note and mortgage under his mère verbal promise to pay certain other 
debts? There is no question of any fraud, imposition, or undue ad- 
vantage taken by either party in procuring the agreement of 1883. The 
parties were men of intelligence in worldly affairs and business enter- 
prises, and, having once settled their affairs, they should abide by it, 
instead of appealing to a court of equity to décide whether each item ex- 
pended by respondent under the agreement of 1881 was actually ex- 
pended by the mutual consent of both parties. The aceount rendered 
to complainant on the 29th of April, 1884, showed that $23,569.75 had 
been expended by respondent. Of Ihis amount $17,578.21 was paid 
prior to October 15, 1883, and $5,991.54 paid subséquent to October 
15, 1883, and prior to the date of rendering the aceount. Subséquent 
to the rendition of the aceount of April 29, 1884, respondent paid a 
judgment in favor of Green & Asher, which was one of the accounts re- 
spondent agreed to pay, and also advanced to complainant the further 
sum of $510. This makes a total of $26,231.09, or $10,231.09 more 
than he had agreed to advance under the agreement of 1881. There 
are other items of aceount claimed to hâve been advanced by respond- 
ent under the agreement of 1888, which would increase the amount over 
$10,500. I refer to thèse accounts to show thaï they substantially cor- 
respond with the testimony that the agreement of 1883 was intended as 
a stated and settled aceount between the parties, and that the note and 
mortgage for $5,250 was given to secure respondent for the one-half of 
the amount of money advanced by him in excess of the sum of $16,000, 
stated in the agreement pf 1881. 

The aceount rendered by complainant for $29,724.50 relates almost 
exclusively to matters subséquent to the formation of the corporation of 
the Lassen Land & Cattle Company. The exceptions are: (1) "Ac- 
count for Personal expenses in San Francisco, and on the road, while 
working for the firm in trying to dispose of the firm property and to 
raise money to carry on the business of the firm from Dec. 26th, 1882, 
[the date Merrill came to San Francisco at Marker's request,] to June 
6th, 1887, [the date Marker published dissolution of partnership,] 4 
years, 5 months, and 10 days, total time, 1,620 days, at $5 per day, 
$8,100." (2) Four items of expenses of making various trips and tak- 
ing parties to Lassen county to examine the property, amounting in the 
aggregate to $450; making a total of $8,550. The fîrst item is charged 
upon the ground, as claimed in the oral argument of complainant's 
counsel, upon the theory that respondent is liable for the services ren- 
dered and expense incurred by complainant with a view to sell the re- 
spondent's interest under the agreement of 1883. Complainant testifles 
that he was personally engaged in this business for a period of 1,620 
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days, and his connsel claimed that hîs talent, energy, industry, ability, 
and enterprise were at least worth $5 per day. After a thorough exam- 
ination of ail the testimony bearing upon this point, I fail to discover 
sufBcient testimony to warrant the conclusion of counsel that respond- 
ent employed complainant to performany such service, or any facts that 
would justify the court in allowing this claim. Without attempting to 
review the testimony, it is enough to say that the facts in relation to 
this charge are, in my judgment, SufRcient to warrant the contention of 
respondent's counsel that this charge was an after-thought upon the part 
of complainant. No claim whatever was made by complainant in this 
respect for any services rendered prier to the agreement of 1883 at the 
time that agreement was made, and no demand of this kind was ever 
made upon respondent until after the bringing of this suit. On the 
other hand, the record shows, and complainant admits, that respondent, 
after December 26, 1882, advanced various sums of money, amounting 
in the aggregate to over $500, for personal expenses, and this is ail that 
complainant asked for in relation to this matter before the commence- 
ment of this suit. Prior to December 26, 1882, respondent had ad- 
vanced to complainant various sums amounting to over $4,000, and 
after the exécution of the agreement he paid a judgment against com- 
plainant for $656. The total amount of money that complainant indi- 
vidually received from respondent prier to the formation of the corpora- 
tion was over $5,000. Respondent has never made any claim for his 
services, and under the agreements between the parties ail that either 
could legally claim would be for the actual expenses incurred in travel- 
ing to and fro in conducting the business of the joint enterprise. The 
account rendered by complainant, as above stated, is disallowed. Re- 
spondent's conduct after the agreement of 1883 is by no means free 
from criticism. His stubbornness and delay in paying otf a portion of 
the indebtedness then existing against the property is sufficient to au- 
thorize a court of equity to decree that he should be held responsible 
for his proportion of the costs in this action. The judgment and decree 
of this court is that the deed from complainant to respondent, executed 
April 8, 1881, for an undivided one-half interest in the property, is 
valid; that the decree prayed for by complainant for a reconveyance of 
said property be denied; that the note and mortgage executed and de- 
livered by complainant to respondent on the 15th day of October, 1883, 
is valid; that the decree prayed for by complainant to cancel said note 
and mortgage be denied; that each party to this suit pay his own costs. 
Let a decree be entered accordingly. 
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Metropolitan Nat. Bank v. Rogers d al. 
(Circuit Court, W. D. Pennsylvania. July 31, 1891.) 

1. FltAtmTn,ENT CONVETANCB TO WlPE — EVIDENOB. 

This suit to set aside a voluntary settleinent by a husband upon hls wifo was 
brought by bis assignées In bankruptcy, and later was proseouted by oue to wbom 
the assignées conveyed pendente lite. ïhe proofs examined, and conclusion reached 
tbat the transaction was free from fraud, and not impeacbable by tbe assignées ot 
their vendeo. 
. Same — Lâches. 

The plaintiffs' sl«?rglshness in pressing the suit, and their great delay In bringing 
the cause to final hearing, criticised unt'avorably. 
8. Same— RisHTS of Ckeditobs. 

Where a voluntary conveyance cf real estate byahusband to his wife and its 
subséquent improvement by him were without actual fraud, and there was no in- 
tention to delay or hinder the creditors of the husband, only his existing creditors 
had a right to assail the conveyance. 

4. Same— Improvement of Pkopertt Conveyed. 

Where, by a voluntary conveyance by a husband to his wife, she acquired a valid 
title to land, expenditures madë bona flde by the husband more than a year after- 
wards in its improvement could not hâve the eflect of changing the ownership in 
wbole or in part, although 18 mouths later he was adjudged a baukrupt. 

5. Bame. 

Where suoh expenditures were made by the husband without fraudulent întent 
towards his creditors, and were innocently acquiesced in by the wife, there is no 
ground for fastening a charge on the land for the value of tbe improvements upon 
a bill flled by the husband's assignées in bankruptcy. 

In Equity. 

Bill by the Metropolitan National Bank against Mary Ann Rogerg and 
others to set aside a conveyance of land as in iraud of the grantor's cred- 
itors. 

0. C. Dickey and James Bredin, for complainant. 

William L. Chaljant, for défendants. 

AcHESON, J. The purpose of this suit is to set aside as fraudulent as 
against creditors a deed of conveyance of real estate made by William 
Rogers and Thomas J. Burchfield to Mary Ann Rogers, (wife of William 
Rogers,) dated July 8, 1872, acknowledged by the grantors, respectively, 
on July 29 and August 2, 1872, and duly recorded May 10, 1873. 
This real estate consists of 10 acres of land situate in Armstrong county, 
Pa. The original plaintiffs in the suit were the assignées in bankruptcy 
of the grantors. The présent plaintifif, the Metropolitan National Bank, 
acquired title pmdsnte lite hy deed from said assignées. 

In looking into this record we are at once struck with the plaintiffs' 
sluggishness in prosecuting the suit, and their extraordinary delay in 
bringing the cause to a final hearing. A brief récital of the proceedingg 
will make this plain. William Rogers and Thomas J. Burchfield, who 
had been copartners under the firm name of Rogers & Burchfield in the 
business of manufacturing sheet-iron and iron in other forms, upon their 
pétition filed November 1, 1875, were adjudged bankrupts, and in the 
course of a few weeks their assignées were chosen and qualified. Un- 
doubtedly tlie assignées immediately after their appointment knew ail 
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the facts connected with the title of Mrs. Eogers to the real estate hère 
in dispute, y et their bill in this case was not filed until December 14, 
1877, only six days before the bar of the statuts of limitations (section 
5057, Rev. St.) would hâve protected her effectually. The answer of 
Mrs. Rogers and her husband to the bill, which was under oath, and 
traversed ail the material allégations upon which the plaintiffs' right to 
relief rested, was filed May 28, 1878. The plaintiiTs filed their replica- 
tion December 24, 1878, and then procured the appointment of an ex- 
aminer. Hère the case long rested. Without having talcen any testi- 
mony, the assignées in bankruptcy, on June 20, 1879, exposed this real 
estate to public sale, and sold their title to the Metropolitan National 
Bank for $1,200. A conveyance, however, by the assignées to the bank 
was not made until May 31, 1881. The first active movement on the 
part of the plaintiffs in pushing the suit was made so late as July 14, 
1883, when they proceeded to hâve the déposition of Thomas J. Burch- 
field taken. It'was filed August 27, 1883. Not until January 7, 1886, 
did the Metropolitan National Bank take any step to interveue in the 
suit. On June 2, 1886, an order was made, allowing the bank to file a 
supplemental bill. On February 17, 1888, more than 10 years after 
the original bill was filed, the plaintiff bank formally closed its proofs 
in chief. The défendants commenced to take their proofs on May 7, 
1888, and continued so doing from time to time. While thus engaged, 
the plaintiff bank on March 11, 1889, resumed the taking of testimony, 
calling before the examiner Thomas J. Burchfield, and re-examining him 
at length. His testimony thus taken, although upon the .same matters, 
is more unfavorable to Mrs. Rogers than was his original déposition. 
So, too, the bank, at this stage of the case, recalled and re-examined 
their witness S. M. Jackson. The bank also hère examined other wit- 
nesses. In some instances this évidence is styled "rebuttal," but in the 
main it was really évidence in chief. It is upon this testimony, thus 
introduced out of order, and taken nearly 12 years after the suit was 
brought, and more than 16 years after the transactions under investiga- 
tion occurred, the bank now mainly relies to defeat Mrs. Rogers' title. 
No reason is assigned why the witnesses could not ail hâve been exam- 
ined at an early date after suit brought. The défendants resumed the 
taking of their proofs on March 25, and closed them on June 16, 1890. 
The testimony taken by the examiner was filed October 20, 1890, and 
the cause was brought on for final hearing in February, 1891. Now, 
it is true that it was in the power of Mrs. Rogers to speed tiie cause by 
enforcing the rules of court. But she was in possession of the land, 
and repose on her part was natural. The assignées in bankruptcy in 
the first instance, and then their vendee, the bank, were the actors, and 
the duty of promptitude was upon them. Their needless and unrea- 
Bonable delay may not, indeed, conclude the bank; but a court of equity 
may well incline to look with some dislavor upon a claim so haltingly 
pursued, and now depending so much on the uncertain recollection of 
witnesses as to remote events. 
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Thebill of complaint, aftersetting forth the proceedings in bankruptcy, 
and reciting the conveyance on or about July 8, 1872, of said real eatate 
to Mrs. Rogers, allèges that the deed therefor was without considération 
other than the recited nominal considération of one dollar; that, subse- 
quently to its date, a dwelling-house was erected and iniprovements made 
on the land at a cost of about $16,000; that this cost was paid ont of the 
funds of Rogers & Burchfield, and on the books of the firm was charged 
to the dndividual account of William Rogers; that at the date of the 
deed, and at the time when the house was bnilt and iniprovements made, 
the firm was extensively engaged in the manufacture and sale of iron; 
that this business was hazardous, and one in which the fîrm was neces- 
sarily obliged constantly to incur large debts and run great risks; that 
the firm "was largely indebted at the date of said deed , and so continued 
until on or about the Ist day of November, A. D. 1875, when it became 
insr'lvent;" that shortly before the adjudication in bankruptcy, and ata 
time when the said firm and William Rogers individually were hopelessly 
involved, he, (Rogers,) by a quitclaim deed dated May 31, 1875, and re- 
corded July 27, 1875, conveyed to his wife his interest in said real estate 
without considération therefor; and the bill then avers " that as your ora- 
tors are advised, the said deeds are whoUy void as to creditors, and in fraud 
of their rights; and by reason of said deeds your orators bave been unable 
to sell said real estate at anything like its value, whereby the creditors of 
said bankrupts hâve been hindered and delayed in the collection of their 
just claims." This is the whole substance of the plalntiffs' case as set out 
in the bill. It is to be carefuUy notieed that the bill does not charge any 
actual fraud in the transactions complained of. The allégation (if it can 
be so called) just quoted, that "the said deeds are wholly void as to the 
creditors, and in fraud of their rights," is a mère légal conclusion, un- 
warranted by the facts stated; and even in making this suggestion of 
constructive fraud the assignées cautiously state that they are so "ad- 
vised." There is no allégation in the bill that the deed of 1872 was 
made or the land improved with any intent to delay, hinder, or defraud 
creditors of the grantors, existing or future. Nor is it alleged that the 
firm of Rogers & Burchfield, or either of the individual members, was 
insolvent or embarrassed when the deed of 1872 was executed, or when 
the house was erected and the other improvements were made. Ail that 
the bill asserts is that at the date of that deed the firm was "largely in- 
debted," and "so continued" until about November 1, 1875, "when it 
became insolvent." But this is entirely consistent with solvency in July, 
1872.' Neitherdoes the allégation of continued indebtedness froni July, 
1872, until the insolvency and bankruptcy in November, 1875, imply 
that any debt which existed at the time of the conveyance of the land 
remained unpaid on November 1, 1875, and eertainly the bill does not 
expressly so charge. True, it is averred that, when the quitclaim deed 
of 1875 was executed, "both said firm and W^illiam Rogers were hope- 
lessly involved ; " but it is quite clear that the quitclaim deed was a mat- 
ter of no moment whatever. It was made merely to cure a supposed 
defect in Mrs. Rogers' title, arising from the fact that by the deed of 



MKTEOPOLITAN NAT. BANK V. ROGEES, 151 

1872 Rogers conveyed directly to his wife, without the intervention of a 
trustée; but, undoubtedly, the earlier deed of the husband was effective, 
and passed to the wifa a substantially good title. Thompson v. Allen, 
103 Pa. St. 44; Jones v. aiftm, 101 U. S. 225. Therefore the title of 
Mrs. Rogers to the land in dispute is to be regarded as having vested in 
her at least as early as August 2, 1872, the date when the deed was per- 
fected by the aclinowledgment of Thomas J. Burchfield. If, then, we 
confine our attention to the bill of complaint alone, it may confldently 
be atfirmed, upon the authority of Wairen v. Moody, 122 U. S. 132, 7 
Sup. et. Rep. 1063, and Adams v. CoUier, 122 U. S. 882, 7 Sup. Ct. 
Rep. 1208, that no ground is thereby disclosed to sustain a decree 
against Mrs. Rogers. In the last-cited case (page 390, 122 U. S., and 
page 1211, 7 Sup. Ct. Rep.) the court says: 

"If the grantor was insolvent when he made the conveyance of 1863, or 
if the lands so conveyed constituted more, in value, of his estate tlian he 
could riglitfully withdraw from the reach of creditors and give to his chil- 
dren, in either case the assignée in banliruptcy — there being no fraiid on the 
part of the grantor — has no standing to impeach the conveyance. The deed 
was good as between the grantor and his children; and, in the absence of 
fraiid, could net be questioned by the assignée, who took only snch rights 
as the banlcrupt had. Yeatma7i v. Savings Inst., 95 U. S. 764, 766; Stew- 
art V. Platt, 101 U. S. 731, 738; Hauselt v. Harrison, 105 U. S. 401, 406; 
liev. St. § 5046. It could only be avoided by creditors who were such at the 
date of the conveyance." Citing Warren v. Moody, supra. 

Now the Metropolitan National Bank was not a créditer of Rogers & 
Burchfield, or of either partner, at the date of the convej'ance to Mrs. 
Rogers, but first became such créditer in August, 1875; and the bank 
is clothed with such rights only as the assignées had under the bank- 
rupt law to contest the validity of the deed to Mrs. Rogers. Crawford v. 
Halsey, 124 U. S. 648, 8 Sup. Ct. Rep, 641. Hère, then, the case 
might be rested. But v/hen we go outside of the bill of complaint, and 
consider the proofs, the substantial merits of the case are found to be with 
Mrs. Rogers. It appears that by the original articles of copartnership 
of Rogers & Burchfield, entered into August 18, 1866, William Rogers 
was to turn or to keep dressed to proper shape the roUs used in the 
manufacture of sheet-iron, and in considération of that service he was 
to occ^lpy, free of rent, one of the houses of the firm. In the year 
1872 that arrangement was modified to the pecuniary advantage of the 
firm, Rogers agreeing to surrender the house to the firm, and, in lieu 
thereof, the firm agreeing to convey to him in fee 10 acres of farm land. 
Under this new agreeœent, and by request of Mr. Rogers, the convey- 
ance of the 10 acres of land (the property in dispute) was made to his 
wife by the deed of July 8, 1872, The land was only of the value of 
$50 an acre, including underlying coal; but the coal was excepted out 
of the grant to Mrs. Rogers. On July 22, 1873, William Rogers en- 
tered into a contract with Dickey & SonSj builders, for tlie érection on 
the land of a house, the contractors to furnish ail materials and labor, 
for the sum of $13,800, and to complète the work by April 1, 1874. 
The house was begun early in August, 1873, and was erected under that 
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contract. The ultimate cost, including some small incidental impi'ove- 
ments, somewhat exceeded the contract price. The entire transaction 
was absolutely free from intentional fraud. There was no thouglit on 
the part of either William Rogers or Thomas J. Burchfield to delay, 
hinder, or defraud their creditors, or to withdraw any property from 
their reach. Insolvency was not apprehended by them, either at the 
date of the deed conveying the land or vvhile the house was in course of 
érection. From first to last ail the parties to the transaction acted in 
peri'ect good faith. In his earlier déposition (taken on behalf of the 
plaintifï) Mr. Burchfield testified: "Our business in 1872 «-as largcly 
in excess of the previous year; I should say 33 per cent, greater. Our 
profits were proportionally greater. There was what was called an 'iron 
boom' that year. We could not begin to fill our orders." Again he 
testified: "On the eve of the panic of 1873 we felt that we had a hand- 
some surplus over our liabilities." The firm, indeed, had greatly pros- 
pered, and was a money-making concern. Apparently it had a very 
large surplus of assets over and above ail its liabilities throughout the 
whole of the years 1873 and 1874. Upon a careful considération of ail 
the évidence, I am satisfied that the insolvency which overtook the firm 
in the fall of 1875 was caused by the " dépréciation of values of prop- 
erty and lossee of accounts," spoken of by Mr. Burchfield in his déposi- 
tion, — the ultimate results of the financial panic which had swept over 
the country. But, as we hâve seen, Mrs. Rogers' title to the lahd was 
perfected on August 2, 1872, and, undoubtedly, at that time the firm 
of Rogers & Burchfield was not only solvent, but in a highly prospérons 
condition and possessed of ample means to discharge ail its liabilities. 
The land conveyed to Mrs. Rogers was of the value of less than $500, 
and this was an insignificant settlement upon her in view of her -jus- 
band's pecuniary circumstances. The eonveyance — even if it is to be 
regarded as without considération — did not tend in the slightest degree 
to imperil the rights of any of the firnr creditors or the individual 
creditors of either partner. Again, when the contract for the house was 
made in July, 1873, and when the work thereon began, the financial 
panic was unforeseen. The business prospect of the firm continued 
good, and its surplus of assets was very large. The proposed invest- 
ment in the improvement of the propertj' was not disproportioned to 
the husband's means, nor inconsistent with the fairest dealing with his 
creditors, existing or future; and then, the work having been entered 
upon, there was a business necessity to carry the project through. In- 
deed, a contract obligation was upon Mr. Rogers, and he was not at lib- 
erty to recède. Moreover, in point of fact, neither the eonveyance to 
Mrs. Rogers nor the subséquent expcnditure in the improvement of the 
land operated to delay, hinder, or defraud then existing creditors. No 
account need hère be taken of certain secured mortgage creditors. 
Nippes' Appeal, 75 Pa. St. 472. Undoubtedly the great bulk of ail 
the other then existing debts was paid; and that, too, as the debts ma- 
tured. If there is a solitary exception it is in the case of the Apollo 
Bank. Upon this subject the testimony of S. M. Jackson, the cashier 
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of the bank, is unsatisfactory and confusing. His second written ex- 
hibit, (No. 32,) produced in explanation and correction of his former 
one, purports to show the original notes of Rogers & Burchfield dis- 
counted by the Apollo Bank, of which the bank held renewal notes at 
the time the firm went into bankruptcy. The first of thèse original 
notes, which was for $2,000, is set down opposite the date "March 9, 
1872." But Mr. Jackson distinctly testifies that the correct date is a 
year later, — March 9, 1873. It is, indeed, very hard to détermine from 
his conflicting statements whether this was the date of the note or of 
its maturity. But in either case that note was discounted after the 
conveyance to Mrs. Rogers. The resuit, therefore, is that every debt 
existing at the date of the conveyance, not fully secured by mortgage, 
was actually paid. Mr. Jackson's exhibit No. 32 shows that his bank 
discounted another note of Rogers and Burchfield, for $3,000, on Sep- 
tember 16, 1873, (which was after the building of the bouse had be- 
gun,) and a note for $1,000 on March 6, 1874, and he states that thèse 
notes, as also the $2,000 note already nientioned, were renewed every 
four months, and that the last reuewals were held by the bank at the 
time of the failure. But, if we accept this as correct, still it is to be 
said that the original notes were lifted by new notes, and thus extin- 
guished, {Slaymaker v. Gundacker, 10 Serg. & R. 82;) that this was in 
the regular course of a profitable discounting business carried on by the 
Apollo Bank with Rogers & Burchfield; that the renewals were tiie vol- 
untary acts of the bank; and, finally, that beyond any question the 
notes would bave been actually paid at maturity, had the bank desired 
it. Therefore I cannot see how the Apollo Bank can fairly be regarded, 
in this controversy between the Metropolitan National Bank and Mrs. 
Rogers, as a créditer of Rogers & Burchfield as of the time when the im- 
provement on the land was in progress. Furthermore, Mrs. Rogers had 
recorded her deed within a reasonable time. There was no concealment. 
The improvement of her property vt'as visible to ail; and there was no 
fraud in intent or act on her part or on the part of her husband. Un- 
der ail the circumstances, then, it seems to me that the tranPf>'''tion is 
not impeachable by the assignées in bankruptcy or by their venuee, the 
Metropolitan National Bank. Warren v. Moody, mpra; Adams v. Collier, 
sujira; Crawford v. Halsey, mpra; Moore v. Page, 111 U. S. 117, 4 Sup. 
et. Rep. 388; Harlan v. Maghughlin, 90 Pa,. St. 293. 

In conclusion, I observe that, Mrs. Rogers having acquired a valid 
title to the land in August, 1872, the expenditures made by her hus- 
band more than a year afterwards in its improvement could not hâve 
the effect of changing the ownership in whole or in part. Co-\ûe,y v. 
Bentley, 87 Pa. St. 45; Herring v. Richards, 3 Fed. Rep. 439. Nor is 
there any ground for fastening on the land a charge for such expendi- 
tures, even were such relief hère sought, and thebill framed with a view 
to a decree of that nature. Curry v. Lloyd, 22 Fed. Rep. 258. There 
is not a particle of évidence to show any collusion between the husband 
andthewife. Neither entertained any evil purpose. The expenditures 
were honestly made by the husband and innocently acquiesced in by the 
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wife. In Curry v. Llxyyd, giqyra, a banker, when free from pecuniary 
embarrassment, and apparantly possessing ample means of bis own, 
without fraudulent intent erected an expensive house upon bis son'g 
land, who, in good faith, permitted the gratuitous act of bis fatber. 
The father suspended about the time the bouse was completed, in con- 
séquence of the financial panic of 1873, and was adjudged a bankrupt. 
Upon a bill filed by the assignées in bankruptcy it was beld by the dis- 
trict court that the volunfary expenditure so made by the father was 
not a ground for charging the son or bis land; and, on appeal, the cir- 
cuit court (beld by Judges Bradley and McKknnan) affirmed the dé- 
cision, and adopted the opinion of the district court. Upon the whole 
case, I am of the opinion that the plaintif? is not entitled to any équita- 
ble relief, and that the bill should be dismissed, with costs. Let sucb 
a decree be drawn. 



McClaskey et al. v. Barr et al. 
(Circuit Court, S. D. Ohlo, W. D. August 4, 1891.) 

1. Tenanct nt COMMOX — Adverse Possession or Co-Texant. 

A life-tonant of land UTider a will convoyeâ her interest In 1838. Her grantoo 
took possession, and purçliased tho interests of scme of tlie remainder-men. The 
llfc-tenant died in ISliO, and in 18C8 tlio tenants in possession aathorized T. L. to 
purchase the interests of their co-tenanta and take conveyances as trustée. Pur- 
suant thereto, the trustée took conveyances from ail porsons whom he thought 
entitled to share as co-tenanta. Improveménts were made under the bolief that 
the tenants in possession owned the entire feo, when in fact they only owned 
33-B6 of it. Seld, that the statute of limitation would not run agalnst the co-ton- 
ants not in possession, where they did not hâve actual notice that their co-tenants 
in possession claimed adversely to them ; and tbe fact that the tenants in possession 
made improveménts, received the rents and profits, and paid the taxes, waa not suf- 
ficient notice that they claimed titlo adversely to their co-tenauts. 

Z. BaME— TiTLE BY ANCIEN! GtKANÏ. 

The fact that the tenants m possession authorized a trustée to purchase the in- 
terests of co-tenants is sufBcient to show that they recognized an outstanding title, 
and, where they procured a deed of conveyance less than 14 years beforo suit was 
brought by tenants out of possession to establish their title, those in possession 
will not be presumed to hâve complète title by anoient grant. 

3. Bamk — Lâches. 

Where tenants in possession purchased the Interests of some of their co-tenants, 
and the last conveyance bears date less than 14 years before suit was brought by 
tenants out of possession to establish their title, the latter wiU not be barred of 
their right of recovery on the ground of lâches. 

^ Descent and Distribution — Idbntitt of Heirs. 

In an action for the partition of land, it appeared that ail the claimants claimed 
under one William Barr, Sr. ïhe tenants in possession denied the identity of the 
ciaimants out of possession. The land descended to Eobert Barr, John Barr, An- 
drew Barr, Samuel Barr, Jane (Barr) MeWhirter, and Mary (Barr) Grafton, broth- 
ers and sisters of William Barr, Sr., ail of whom formerly lived in Pennsylvanla. 
ïhe évidence showed that the sister Mary (under whom part of the claimants 
claim) married Daniel Grafton, and moved toNatchez, Miss. ; that a Daniel Grafton 
came to Natchez from Pennsylvania; and that his wife's name was Mary. One 
witness testified that she had frequently heard her grandmother speak of Mary 
Grafton, of Natchez, as Mary Barr, and of the husband and wife as "old Dan and 
Mary, " and that thére was no other Grafton family living near Natchez. A deed 
dated March 1, 1804, showed a conveyance of lots in Natchez to Mary Grafton, 
widow of the late Daniel Grafton. Hetd suffloient to show that the Mary Grafton 
Of Natchez was tbe sister of William Barr, Sr, 
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5. Same— Peesumption. 

The évidence showed that Thomas Grafton, son of Daniel and Mary Grafton, of 
Natchez, Miss., removed to Louisiana. One witness testifled that John Barr Graf- 
ton, of Louisiana, (witness' father,) in oonversing with her about his parentage, 
said that his father's name was Thomas Grafton, and his grandfather and grand- 
mother were Daniel and Mary Grafton, and that he bore his grandmother's maiden 
name, Barr. Held sufficient to show that John Barr Grafton, of Louisiana, was a 
grandchild and heir of Mary Grafton, of Natchez, although it was not shown that 
Thomas Grafton was ever married, since the law présumes that every child is the 
oflspring of a lawful union of the parents. 

6. Same — Evidence. 

The évidence further showed that Robert Barr, (under whom part of the claim- 
ants claim,) brother of William Barr, Sr., lived in Westmoreland county, Pa., 
and that a Robert Barr of that county left a will giving his real estate to John, 
Robert, and Samuel Barr. One witness testifled that the Robert Barr who left the 
will was her father's uncle, and that she knew Jane (Barr) MeWhirter, (sister of 
William Barr, Sr.,) and that she came to visit Robert Barr, and that he called her 
sister. Another testifled that Robert Barr, of Westmoreland county, Pa. , his great- 
uncle, lived at witness' home for some time before his death, and that Jane (Barr) 
MeWhirter came to his home, and that his great uncle Robert called her sister. A 
nephew of William Barr, Sr., testifled that he had an uncle Robert Barr, but did 
not know where he lived, and that his tather told him he had an uncle in West- 
moreland county, Pa. HélcL suiHcient to show that Robert Barr, of Pennsylvania, 
the testator of John, Robert, and Samuel Barr, was the brother of William Barr, 
Sr., under whom ail the claimants claim title. 

7. Same. 

The évidence further showed that John Barr, brother of William Barr, Sr., had 
a son Robert. One witness testifled that his uncle Robert Barr, who was the 
nephew of William Barr, Sr., came to witness' father's home, and lived with them 
for two years; was married there, and afterwards removed to Stark county, Ohio; 
that witness afterwards visited his uncle Robert in Ohio; and that he was living 
on a f arm flve miles from MassiUon. Another testifled that he knew the Robert 
Bcrr who lived on a f arm flve miles from MassiUon, Ohio, and that later the same 
Robert Barr moved to Wood county, Ohio. October 2, 1813, a patent was issued 
from the United States to Robert Barr for a çiuarter section of land in the Stark 
county, Ohio, land-district. Held sufftcient to show that the Robert Barr of Wood 
county, Ohio, was a son of John Barr, the brother of William Barr, Sr. 

8. Déposition— Ferpetcation or Testimont. 

Rev. St. Ohio, § 5S78, concerning the perpétuation of testimony, provides that 
dépositions taken under a pétition to take testimony may be given in évidence by 
either party to the prooeeding on a trial between them, or their privies or sucoess- 
ors in interest, when the witnesses are dead, etc. Held, that where a life-tenant 
had conveyed her interest in land, and her déposition was taken for the purpose of 
perpetuating testimony to show the owners of the f ee, the déposition is admissi- 
ble, in a suit for partition of the land between persons claiming as co-tenants, to 
prove the identity of co-tenauts out of possession. 

9. Evidence — Ancient Documents. 

Where a member of a family, who was the last to leave the old homestead,'take8 
varions old documents of interest, among them a copy of his father's will, and the 
documents remained in his possession for 40 years thereaf ter, and ou his deoease 
the same are found in his desk, and thereafter kept by his son for 30 years, such 
documents may be introduced in évidence as ancient documents to prove the names 
of the ohildren named in the will, where their identity is denied. 

10. Same— Anciest Wills. 

Where a certifled copy of a will shows that the will was proved for probate and 
recorded, the jurisdiotion of the ofdcer to make the record will be presumed af ter 
20 years; and, where a will was recorded 65 years before it was ofEered in évidence, 
it will be reoeived as an ancient document. 

11. LosT Will— Pkooe of Probate. 

Where a foreign will was admitted to probate under section 5973, Rev. St. Ohio, 
and the record thereof destroyed by flre, the fact that the probate court refused to 
restore the records does not preoludo claimants under the will from showing that 
an order had been made admitting the will to probate. 

12. Pkobatb dp Will — Evidence. 

Where a record of a will bas been ordered made. and every aot done exoept the 
writing of the record, the instrument will be considered as recorded. 

lu Equity. 
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The bill isfor the partition of 161 4-10 acres of land, situateon Price's 
Hill, in the city of Cincinnati, county of Hamilton, and state of Ohio. 
The complainants claim to be seised in fee of one nndivided fifth part 
of said land, and that those of the défendants who are in possession, be- 
ing nearly 300 in number, are without claim or color of title as against 
them; wherefore they pray for partition, and for an accounting of rents 
and profits. 

The bill sets forth that upon the death, on Noveniber 27, 1821, of 
Mary Jane Barr, who was seised in fee of said premises under the will 
of William Barr, Sr. , the estate vested in his brothers and sisters and 
their descendants, subject to the life-estate under his will of Maria Barr, 
afterwards Maria Bigelow, mother of Mary Jane Barr; — that Mary Barr 
was a sister of William Barr, Sr. ; — that she intermarried with Daniel 
Grafton, and that seven children — Sarah, Mary, and Elizabeth; Daniel, 
John B., Thomas, and James — were the issue of their marriage. 

Ôf thèse the bill avers that Sarah, Mary, Elizabeth, and Thomas died 
without lineal descendants; that the line of James has become extinct; 
and that the complainants are the descendants of John B. and Daniel, 
Jr. , and are entitled to ail the interest of said Mary Barr, sister of Will- 
iam Barr, Sr. 

The cross-bill of Laura 0. Henley et al. avers that the cross-complain- 
ants therein are the sole descendants and heirs of said Thomas Grafton, 
son of Daniel Grafton, Sr., and, as such, entitled to one-third of the nn- 
divided one-fifth interest claimed by the complainants, or, in other 
words, to the one-third of the interest of the said Mary Barr, sister of 
William Barr, Sr, 

Cross-bills are filed, also — First, by Samuel Barr et al.; and, second, by 
Robert Eldridge et al. In the cross-bill filed by Samuel Barr et al., it 
is averred that the brothers and sisters of William Barr, Sr., were: (1) 
Eobert Barr, of Westmoreland connty, Pa.; (2) John Barr, of Franklin 
county, Pa.; (3) Andrew Barr; (4) Samuel Barr; (6) Jane (Barr) Me- 
Wbirter; (6) Sarah or Mary (Barr) Grafton. Tiiat Robert Barr died tes- 
tate September 15, 1822, leaving his estate to Robert, Samuel, and John 
Barr, sons of his nephew William Barr, and grandsons of his brother 
John Barr. Two of the devisees named in the will of Robert Barr, to- 
wit, Robert and Samuel Barr, are cross-complainants, as are the descend- 
ants of the third deviseê, John Barr. The cross-bill further avers that 
the cross-complainants above referred to, together with the devisees of 
Jane Chapman and the descendants of Martha Eeed, are entitled to one 
"undivided thirty-sixth part of said premises by reason of the fact that 
their father, William Barr, of W^estmoreland county, Pa., was one of 
seven children of John Barr, Sr., and that the line of Margaret Hattery, 
one of said children, has become extinct. 

The complainants in the cross-bill filed by Robert Eldridge et al. claim 
an undivided thirty-sixth part of the premises as the sole living descend- 
ants of Robert Barr, late of Wood county, Oiiio, who, it is averred, was 
one of seven children of John Barr, Sr., and, as above stated, that the 
line of Margaret Hattery, one of said children, bas become extinct. 
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The lines of descent are specifically set out in the bill and in each of 
the cross-bills. 

The complainants and cross-complainants admit, and the record dis- 
closes, that the défendants hâve bought in, and received deeds of con- 
veyance for, ail the right, title, and interest in and to the said premises 
— First, of ail the heirs of Jane (Barr) MeWhirter, sister of William 
Barr, Sr.; second, of ail the heirs of Samuel Barr and Andrew Barr, 
brothers of William Barr, Sr. ; third, of ail the heirs of John Barr, 
brother of William Barr, Sr., excepting one thirty sixth undivided part 
thereof claimed by Samuel Barr et al., in their cross-bill, and one thirty- 
sixth undivided part thereof, claimed by Robert Eldridge et al. , by their 
cross-bill, both as above stated. 

The défendants having by their answere denied that Mary Grafton was 
a sister of William Barr, Sr., and that the complainants are her heirs 
and légal représentatives, or the heirs and légal représentatives of a sister 
of William Barr, Sr. , and having set up adverse possession, as a bar un- 
der the statute of limitations of Ohio, and lâches on the part of com- 
plainants and cross-complainants, the complainants fîled an amendment 
to their bill, (which was adopted by the cross-complainants, the answers 
to their cross-bills having denied the descent and heirship of the cross- 
complainants, and in ail other matters having made the same défenses 
and pleas as those to the complainant's bill,) in which they set out at 
length the history of the title of the premises described in the bill, and 
certain matters of record, amounting, it is claimed, to admissions by de- 
fendants of their outstaoding claims, within the period necessary to es- 
tablish either adverse possession or lâches. 

The défendants answered, denying any personal knowledge of the 
matters or ihings alleged ;a the amendments, or of the title of the tract 
therein described, prior to the dates when they acquired their interest 
therein, but admitting, for the purposes of this cause, that on or about 

the — day of May, 1816, W'illiam Barr, Sr., died testate, and 

seised of the lands claimed by complainants; — that his will was admit- 
ted to probate by the court of common pleas of Hamilton county, Ohio, 
at its July term, 1816 ; — that by said will he devised said tract to Will- 
iam Barr, John B. Enness, and James Keys, his sons-in-law, in trust for 
his son John M. Barr for life; remainder to his son's wife, Maria Barr, for 
life, in case she should survive him, and leave issue by him then Uving; 
remainder in fee to any ch'ld or children of the said John M. Barr; 
— that on the lOth day of August, 1820, John M. Barr died, leaving his 
wife. Maria, and one child, Mary .Tane Barr, surviving him; — that the 
said Mary Jane Barr died intestate, and without issue, November 27, 
1821, leaving the said Maria Barr, widow of the said John JI. Barr, (who 
afterwards intermarried with one John Bigelow,) surviving her; — that 
at the time of the death of the said Mary Jane Barr she was seised of 
the lands claimed by complainants, subject to the life-estate of her 
mother. Maria Barr; — that afterwards, at the December term, 1867, the 
suprême court of the United States, in the case of Lessee of Poor v. Qm- 
sidine, 6 Wall, 458, decided that Mary Jane Barr had a vested remainder 
in fee in said tract, subject to the life-estate of said Maria Barr, her 
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tnother, which upon her death descended, by virtue of the laws of de- 
scent in force in the state of Ohio at the time of the death of said Mary 
Jane Barr, to the brothers and sisters of William Barr, Sr., or their 
heirs, as heirs at law of the said Mary Jane Barr. 

They further answered that they had no personal knowledge of who 
were the brothers and sisters of William Barr, Sr., nor had they siiffi- 
cient knowledge or information whereon to found a belief as to who they 
were, and that they were therefore unable to answer whether they were 
the persons named in the amendment to the bill, — John Barr, Samuel 
Barr, Robert Barr, Andrew Barr, Jane (Barr) MeWhirter, and Mary 
(Barr) Grafton; but they denied on information and belief that Mary 
Grafton was his sister. They admitted that a deed froni Maria Bigelow, 
dated July 26, 1838, conveying to Ephriam Morgan and Lot Pugh, in 
considération of $2,000, the tract described in the bill, with covenants 
agaiust her own acts, and of spécial warranty against ail persons claim- 
ing by, from, or under her, her heirs or assigna, appears of record in the 
recorder's office of Hamilton county, Ohio, the same having been re- 
corded January 2, 1839; and they aver that the grantees entered in good 
faith, under said deed, into the sole, peaceable, open, notorious, and 
exclusive possession of said premises, adversely to the complainants, and 
each of them, and ail the world. 

The answer does not so aver, but the fact is, as appears from a cer- 
tified copy, that Maria Bigelow's deed is a quitclaim to the grantees, 
their heirs and assigns, fore ver. 

The answer further admits that Lot Pugh, on September 20, 1889, 
conveyed by deed in fee ail his right, title, and interest in said premises 
to said Ephriam Morgan, and sets up that he, on the 13th day of Sep- 
tember, 1839, entered into the sole, peaceable, open, notorious, and ex- 
clusive possession, adversely to the complainants, and each of them, 
and ail the world, but dénies that he had no other tille thereto than that 
derived, asabove set forth, from Maria Bigelow and Lot Pugh. 

The answer further admits, upon information and belle; , that Ephriam 
Morgan, after entering into possession as aforesaid, was advised that the 
remainder in fee of said land had descended, upon the death of Mary 
Jane Barr, to the brothers and sisters of William Barr, Sr., and their 
heirs; and that thereupon, through his son-in-law Dr. William Woods, 
he purchased the outstanding interest of ail the heirs of the said broth- 
ors and sisters of said William Barr, Sr., in said remainder, as he then 
believed. Then follows in the answer a list and gênerai description of 
sixteen deeds to William Wood, and one deed to Ephriam Morgan, ail 
in fee-simple, and each purporting to convey the entire interest of the 
gr£.ntors in the tract described in the bill. The answer states that none 
of thèse deeds contain anj' récitals as to the relationship of any of the 
grantors to Mary Jane Barr, or of any particular fraction or portion of 
interest inlierited by the grantors; and dénies any information or knowl- 
edge as to the relationship of the grantors to Mary Jane Barr. 

It is further admitted by the answer that ail the interest in said lands 
so acquired by Wood was subsequentJy conveyed in fee-simple to Ephriam 
Morgan, and that Morgan conveyed the entire tract — excepting about 
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eight acres, the title to which remained in him at his death — to the 
grantees naraed in tlie bill, and as to each of them exclusive and ad- 
verse possession is set up. The conveyances down to the défendants are 
admitted as set forth in the bill, and it is further admitted in détail that 
the défendants bought in, through T. D. Lincoln and Fayette Smith, 
acting as their trustées, outstanding interests claimed by desceiidents of 
the brothers and sisters of WiUiam Barr, Sr. , as heirs of said Mary Jane 
Barr; the défendants insisting that each and ail of said purchases were 
by way of compromise of pending controveisies and buying peace. 

So far as it may be necessary, further particulars of the admissions 
above referred to will be stated in the opinion, as well as averments and 
déniais relating to each of the claims and défenses. The foregoiug ad- 
missions, déniais, and statements are from the answer of Archbishop 
Elder, from which the answer of John Keeshan and that of Fannie A. 
Sands do not differ materially. Thèse answers hâve, by stipulation, 
been recognized as representing the défenses of ail their co-de fendants, 
as well as their own, and like answers hâve been filed to each of the 
cross-bills. 

For former reports of opinion in this case, see 38 Fed. Rep. 165; 40 
Fed. Rep. 559; and 42 Fed. Rep. 609. 

C. W. Cowan and Henry T. Fay, for complainants. 

W. S. fhurstin, for cross-complainants. descendants of Robert Barr, of 
Ohio, et al. 

Samuel T. Crawford, for cross-complainants Robert Eldridge et al., and 
Robert Barr, of lowa, et al. 

Hudson é: Barnett and C. W. Cowan, for cross-complainants Laura 0. 
Henley et al. 

Stephens, Lincoln & Smith, and Bateman & Harper, for Archbishop 
Elder, Fannie A. Sands, John Keeshan, and sundry défendants in pos- 
session. 

Before Jackson and Sage, JJ. 

Sage, J. , (afler stating the facts as àbove.) The first défense that will 
be noticed is the statute of limitations. That was fuUy considered in 
the case reported in 42 Fed. Rep. 609. We see no reason for reconsid- 
ering or modifying the opinion there expressed, adverse to this défense. 
The death of Maria Bigelow occurred, it appears from the record, Au- 
gust 3, 1860. As was stated in the opinion above cited, no conveyauce 
made by hef could be the foundation of a claim to adverse possession 
during her life-tenancy, because the right of possession did not, untii 
her death, vest in the heirs of Mary Jane Barr. The estate in remainder 
was vested; but the right of possession, and therefore the co-tenancy, 
was postponed until the termination of the life-estate. As also stated in 
that opinion, the défenses of exclusive and continuous possession, of re- 
ceiving and retaining rents and profits, of paying taxes, and of making 
permanent and costly improvements, ail claimed as indicating an adverse 
holding and the assertion of absolute ownership, will not suffice, because 
there is nowhere in the answers aiiy averment of notice to the co-tenants 
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not in possession, excepting as it is to be inferred from tbe acts above 
stated. On the contrary, the answers aver that the alleged adverse and 
exclusive possession of the premises by the défendants and their grantors 
was in good faith, and without notice of the claims of the complainants 
or their alleged ancestors in title, or either of them. We adhère to the 
conclusions reached in the opinions referred to, that tbe purchase by 
Lincoln and Smith, as trustées, on behalf of the défendants, subséquent 
to the death of Maria Bigelow, and their conveyance over to the défend- 
ants, put an end to any adverse possession, if prior thereto it existed. 
In addition to ijie case o( Parker v. Proprietors, 3 Metc. (Mass.) 99, cited 
in the opinion in support of this proposition, see Vaughan v. Bacon, 15 
Me. 455; Criswdlv. Àltem'is, 7 Watts, 565; Carpmtisr v. Mendenhall, 28 
Cal. 487; Oarpentier v. Sniau, 35 Cal. 356, — ail holding that the purchase 
by défendants in possession of the undivided interest of the claimants 
divested the possession of the défendants of its hostile cbaracter. See, 
also, in supportofthesame proposition, House v. Faller, 13 Vt. 165. Thèse 
authorities seem to us to entirely dispose of and defeat the défense of ad- 
verse possession. 

That défense, in this case, leaves ont of view the relations of mutual 
trust which bind co-tenants to défend, or, at least, not to assault, di- 
rectly or indirectly, each other's interest. When thèse défendants, or 
those then in possession, under whom they claim, bougbt in the interest 
i)f heirs of certain of the brothers and sisters of William Barr, Sr., they 
stepped by purchase into the shoes of tenants in common by descent, 
and thus succeeded to their obligations to their co-tenants. Tliat thèse 
purchases began as early as April, 1838, and were continued in 1839, 
1841, 1843, 1845, 1846, 1847, 1850, and 1853, years prior to Maria 
Bigelow's death, does not change the state of the case, but only goes to 
establish that Ephriam Morgan understood perfectly that her deed con- 
veyed to him only her life-estate, and that that title could be enlarged 
only by purchase of the fee from the remainder-men. As a resuit of 
each of those purchases, however, those to whose benefit the conveyances 
inured came, instantly upon the expiration of the life-estate at the death 
of Maria Bigelow, into the relation of co-tenants with the brothers and 
sisters of William Barr, Sr., or their descendants, who had not yet con- 
veyed, and became, at once, also subject to the obligations above referred 
to. What tliose obligations were is well stated by the suprême court of 
Tennessee in Tiadale v. T'isdcde, 2 Sneed, 699, as follows: 

"Tenants in common by descent are placed in confidential reJationstoeach 
other, by opération of law, as to the joint property, and the same duties are 
imposed as if a joint trust were created by coniiact botween tbem or the act 
of a third party. Being associated in interest as tenants in common, an im- 
plied obligation exista to sustain the common interest. TWs recipvocal ob- 
ligation will be enforced in eqiiity as a trust. Tiiese reiations ol' trust and 
confidence bind ail to put forth their best exertions, and to «niCiraoa every 
opportnnity to protect and secure Uie common interest, and forbul the as- 
«umption of a hostile attitude by eSthe»-." 

Not less signifîcant or emphatic is the language of Œianceâlor Kjekx 
in Van Home v. Fonda, 5 Johns. Ch. 407: 
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"Commimity of interesfc produces a community of duty, and there is no 
real différence, on the ground of policy and justice, whether one co-tenant 
buys up an outstanding incumbrance or an adverse title to disseise and ex- 
pel his co-tenant. It cannot be tolerated, when applied to acornmoa subject, 
in which the parties had equai concern, and which created a uatural obliga- 
tion to deal candidly and benevolently witli each other, and to cause no harna 
to tlieir joint interest." 

See, also, Freeman on Co-Tenancy and Partition, § 151, where it is 
stated tliat tenants in commou by descent are under no other or greater 
obligations than other co-teuants frequently are. See, also, Lee v. Fox, 
6 Dana, 171; Picot v. Page, 26 Mo. 421; Lafferty v. Turley, 3 Sneed, 
182; Sauaders v. Woohnan, 7 Lea, 302; and Williams v. Gideon, 7 Heisk. 
620. 

But it is urged for the défendants, and they so aver in their answers, 
that the purchases were made only "by way of compromise of pending 
controversies and buying peace." Let us look into this. Before the 
death of Maria Bigelow, the only question was, when did the devise over 
of the remainder in fee take efîect, and in whora did it or would it vest? 
Nobody thought of clairaing that Maria Bigelow had or could convey 
more than a life-estate. The décision of Lessee oj Poor v. Considine (March 
23, 1868.) by the suprême court of the United States (6 Wall. 458) so com- 
pletely settled ail questions relating to the title of the entire tract that 
nothing was left open for controversy excepting such disputes as niight 
arise concerning pedigree or identity. Lincoln and Smith were soon 
after employed by the défendants, and made their trustées, to hunt up 
and buy out the interest of ail the descendants of the brothers and sis- 
ters of William Barr, Sr., who, by his will, under the décision of the 
suprême court, were vested with the fee-simple of the entire tract, ex- 
cepting what had been conveyed by some of them to the défendants or 
their grantors. Lincoln and Smith did obtain, by purchase, convey- 
ances frotn every descendant they could find or hear of. They did not 
stop until they thought they had secured the last one, and every deed 
recited the descent of the grantors. It is a misnomer to call those trans- 
actions compromises or buying peace, for the record does not disclose 
that there was in them a single élément or suggestion of compromise. 

Much stress is laid upon the character of défendants' occupancy, 
and there is a showing of the costs of expensive and permanent struct- 
ures and improvements, amounting between 1875 and 1890 to nearly 
$1,000,000, as indicating ouster and adverse possession and notice, and 
numerous authorities are cited in support of that contention. But we 
must not lose sight of the fact that the original possession of the défend- 
ants and of their grantors was in privity with the title of the rightfui 
owners, and that it is admitted that neither complainants nor cross-com- 
plainants ever had actual notice of an adverse holding; and in that view 
the character of défendants' occupancy, the permanence or cost of their 
buildings and improvements, and tlieir long list of decided cases fade 
into nothingness before the décision of the suprême court of the United 
States in Zeller^s Lessee v. Eckert, 4. How. 289, that — 
V.47F.no.3— 11 
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"Where the original possession by the holder of land is in privity witli the 
title of the rightful owner, in order to enable sueh holder to avail himaelf of 
the statute of limitations nothing short of an openand explicit disavowal and 
disclaimer of holding under that title, and asserting a title in himself, 
brought home to the other party, will satisfy the law." 

The défense of lâches, and that of the presumption of an ancient 
grant, will be considered together. ïhe answer of Archbishop Elder, 
adopted, as already stated, by the other défendants, including Fannie 
Sands and John Keeshan, contains by way of admission a detailed 
statement of the purchases made by Messrs. Lincoln and Smith, and 
by T. D. Lincoln, in trust for the défendants, from which it appears 
that deeds were made to them at varions dates from the 29th of Decem- 
ber, 1868, up to and including the 23d of June, 1871, by persons who 
are described in the récitals of said deeds as claiming by inheritance 
from the brothers and sisters of William Barr, Sr., as heirs at law of 
Mary Jane Barr. Those deeds, in each instance, conveyed ail the right, 
title, and interest of the grantors in and to the entire tract. A deed of 
warranty from Samuel Barr and Catherine Barr, his wife, to Timothy 
D. Lincoln, his heirs and assigns, fore ver, in trust for himself and such 
other persons as were in possession of such lands in separate parcels, 
(he then having acqnired and holding an interest in a portion of the 
lands in cc/itroversy,) recites that — 

"Mary Jane Barr, daughter of John M. Barr and Maria Barr, his wife, 
who after his death intermarried with John Bigelow, ail of whom are de- 
ceased, at the time of her deatli was seised of the reversion in fee, subject to 
the life-estate of her uiother, Maria Bigelow, in and to the (ollowing desi^ribed 
tract of land, under the last will and testament of her grandfather, William 
Barr, Sr., late of Hamilton county, deceased, [hère follows a description of 
the entire tract of 161 4-10 acres, as described in the second amended bill;| 
and which, by the said last will, was devised to the aaid John M. Barr and 
Maria Barr during their said lives, and the survivors of them, with remain- 
der in fee as speciHed in said will. * * * And whereas, on the death of 
the said Mary Jane Barr one undivided flfth part of said reversionary inter- 
est passéd'by descent from her (subject to the life-estate of her said mother, 
who survived l>er and died in the yearof ourLord 1862) toand became vested 
in Andrew Barr, late of Pairfield county, Ohio, deceased, and upon his death 
passed to and became vested in his childrenand their descendants as his heirs 
at law, his said cliildren being six in number, namely, Thomas Barr, Nancy 
Barr, alias Agnes Owens, William Biirr, Jafries Barr, Samuel Barr, and John 
Barr; one of wliom, James Barr, died intestate, without issue, leaving his 
said brothers and sisters his heirs at law. And whereas, said Samuel Barr, 
son of the said Thomas, not claiming any interest in said lands by descent 
or otherwise from his said father after his death, claims to be vested with 
the légal title in fee in and to one undivided twenty-tifth part, and to flve- 
sevenths part of two-thirds part of one-seventh part of one other one thirty- 
flfth part of said tract of land, by purchase aad deeds of con voyance to him 
therefor, from a number o£ persons named, stating their supposed relation- 
ship to the said Andrew Barr. Therefore," etc., "he conveys," etc. 

The answer further admits that there appear of record deeds from 
sundry persons to Archbishop Purcell, who was the predecessor of Arch- 
bishop Elder and from whom Archbishop Elder acquired title by devise. 
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Thèse deeds recite that the title which they purport to convey was 
claimed by the grantore as heirs of Jane Barr Mewhirter, and they con- 
tain a récital of their heirship as the heirs of Jane Mewhirter. 

It is also admitted that ail the deeds purported to be executed by the 
heirs of Jane Mewhirter to the sundry parties in possession contain ré- 
citals of the heirship of the grantors as the heirs of Jane Mewhirter, 
the sister of William Barr, Sr., to whom one-fifth of the property de- 
scended. 

This cause was commenced in the state court on the 4th day of De- 
cember, 1886, — less than 16 years after the date of the last deed to 
Lincoln, and less than 10 j^ears after the date of the last deed to Arch- 
bishop Purcell. After the removal of the cause to this court, Robert 
Livingston Lobdell and Tennie Lobdell became parties, and asserted 
their claini, July 12, 1887. The cross-bill of Samuel Barr and others, 
and that of Robert Eldridge and others, were filed October 1, 1889. 
Laura 0. Henley et al. were made parties, August 14, 1890, and upon 
the same day filed their cross-bills. The last of thèse became parties 
to this litigation less than 20 years after the date of the last deed made 
to T. D. Lincoln, as trustée for the défendants, as aforesaid, and less 
than 14 years after the deed to Archbishop Purceîl from the heirs of 
Jane Barr Mewhirter. We are now asked to présume an ancienl grant 
to the défendants, notwithstanding the above admissions, the facts al- 
ready stated in this opinion, and the décision by the suprême court of 
the United States in Lessee of Poor v. Considine that the défendants' hold- 
ing was in subordination to the rightful owners, the heirs of Maria Jane 
Barr; that is to say, the descendants of the brothers and sisters of Will- 
iam Barr, Sr. 

That décision was what prompted the employment of Lincoln and 
Smith to make purchases from certain of those heirs, as bas hereinbefore 
been shown. In pursuing the inquiry whether the law authorizes the 
presumption of a grant under thèse circumstances, we must begin with 
the récognition of the rule that every presumption is in favor of posses- 
sion in subordination to the title of the true owner. Lawson, Près. Ev. 
414; Jackson v. Sharp, 9 Johns. 163; Rung v. Sfwneherger, 2 Watts, 23. 
Next we come to the proposition established by Ricard v. Williams, 7 
Wheat. 69, universally recognized as a leading case, where Justice Stoky, 
speaking for the suprême court of the United States, says that the pre- 
sumption of a grant can never arise where ail the circumstances are 
perfectly consistent with the non-existence of a grant, nor where the 
claim is of such a nature as is at variance with the supposition of a grant; 
also, that it is limited in gênerai to periods analogous to those of the 
statute of limitations in cases where the statute does not apply; and that, 
where the statute does apply, it constitutes, ordinarily, a sufficient title 
or défense, independent of any presumption of a grant, and therefore the 
presumption is not generally resorted to. So, also, in Fletcher v. Fuller, 
120 U. S. 534, 7 Sup. Ct. Rep. 667, the suprême court of the United 
States held that, as a gênerai rule, it is only where the possession has 
been actual, open, and exclusive for the period prescribed by the stat- 
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ute of limitations to bar an action for the recovery of laods (which in 
Ohio is 21 years) that the presumption of a deed can be invoked; and 
the sarne rule applies generally to the défense of lâches. Unless, there- 
fore, there is something exceptional in this cause, there is no founda- 
tion for either of thèse défenses. It is urged hère again, as it was in 
support of the défense under the statute of limitations, that the pur- 
chases of outstanding titles were made by way of compromise and to buy 
peace. To what has already been said on that subject it may be added 
that there is no évidence to this effect, unless it may be deduced from 
the récitals in the deeds that the défendants held the lauds adversely 
against the grantors; and that was not true, either in fact or in law, as 
was held by this court in 42 Fed. Rep. at page 609. Against the ré- 
citals is the significant averment in the answer that thosepurchases were 
made "without knowledgis of the existence of further claims," and " with- 
out notice of the claims of thèse complainants, or their alleged ancestors 
in title, or either of them." Thus it appears that the understanding was 
that Lincoln and Smith, as trustées, should buy up ail outstanding claims 
of the Barr heirs, and that the intention was in that way to secure to 
themselves a complète title in fee. Thèse facts évidence the récognition 
by the défendants that they were holding in subserviency to the out- 
standing titles in fee, as clearly as if their ex])licit avowal thereof were 
established by proof, and they leave absolutely no ground for the claim 
that a grant to the défendants is to be presumed. Tiie défense of lâches, 
in our opinion, altogether fails. As we hâve seen, ail the parties com- 
plainant came into court within the period of the statute of limitations, 
and there is nothing shown whereby they can be charged with such neg- 
lect of their alleged rights, or with such delay in asserting them, as to 
operat« as a bar. 

The détermination of this Cause, then, dépends upon the décision of 
the questions of fact relating to the heirship of the complainants and the 
cross-complainants; and, first, who were the sisters and brothers of AVill- 
iam Barr, Sr., who it is admitted were heirs of Mary Jane Barr? 

William Barr, Sr., was a native of Chambersburg, Pa. He removed 
to Cincinnati, Ohio, where he died in 1816. It is clear from the tes- 
timony that he and his brothers and sisters v/ere reared in eastern and 
central Pennsylvania. There is practically no dispute that the broth- 
ers and sisters were Robert Barr, of Westmoreland couuty, Pa.; John 
Barr, of Franklin county, Pa.; Andrew Barr, Samuel Barr, Jane Barr 
Mewhirter; and Mary or Sarah Barr Grafton. The déposition of Maria 
Bigelow was taken in proceedings to perpetuate testimony under a pe' "- 
tion fded in the court of common pleas of the county of Hamilton on 
the 29th of June, 1858, by Ephriam Morgan, Mary V. Woods, (widow 
and devisee of Dr, William Woods, son-in-law of Ephriam Morgan,) Pat- 
rick Considine, John Young and wifo, B. Henry Carter, Archbishop 
Purcell, and James T. Morgan, alleging the conveyance of the entire tract 
by Maria Bigelow to Ephriam Morgan and Lot Pugh, and the subsé- 
quent conveyance by Pugh to Morgan of ail his interest and title therein, 
and the stiU later conveyance by Morgan to his co-petitioners; that 
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Ephriam Morgan by his deed became possessed of the life-estate of Maria 
Bigelow, and that under the statute of descent then in force in Ohio the 
remainder of said estate was vested in the brothers and sisters of Will- 
iam Barr, Sr., deceased, formerly of Chambersburg, Pa., and their de- 
scendants, by inheritaiice from Mary Jane Barr, daughter of Maria Bige- 
low, and John M. Barr, her then husband, and granddaughter of William 
Barr, Sr.; and that it was necessary to take the déposition of Maria 
Bigelow as to matters set forth in said pétition, and in the interrogatories 
therein propounded. 

Her déposition was taken on the 12th of August, 1858. A certified 
copy, together with a copy of the proceedings by virtue whereof it was 
taken, is an exhibit to the amendment to the second amended bill, and 
is adniitted by the answer. It is also part of the record, as an exhibit 
of Lessee of Pow v. Considine, put in évidence by défendants, and compé- 
tent as a muniment of title. It is objected now that it is not admis- 
sible unless compétent as a déclaration, and that it is not compétent 
as a déclaration, because Maria Bigelow, being the widow of John 
M. Barr and daughter-in-law of William Barr, Sr. . was related by af- 
finity, and not by consanguinit^y, and that her déclarations are not, 
in substance or form, with respect to her husband or his immédiate fam- 
ily, but with respect to the brothers and sisters of William Barr, Sr., her 
father-in-law, and their descendants. Wherefore, say counsel, if the 
house of lords in the Shrevjsbury Peerage Case, 7 H. L. Cas. 25, excluded 
he déclaration of the father-in-law with regard to his son-in-law, it is 
difKcult to see on what principle the déclaration of the daughter-in-law 
with regard, not to her father-in-law, but to his brothers and sisters and 
their descendants, is compétent. They also object that it is not compé- 
tent as a déposition inter partes, for the reason that the présent claimants 
were neither parties nor privies to the suit to perpetuate the testimony, 
and that there must be mutuality. But this déposition was taken under 
a statutory provision, the same as now found at section 5878 of Smith 
and Benedict's Ohio Statutes, wherein it is provided that dépositions 
taken under a pétition to perpetuate testimony may be given in évidence 
by either party, or their privies or successors in interest, when the wit- 
nesses are dead or insane, or when their attendance for oral examination 
cannot be obtained. The pétition under which this déposition was taken 
was, as it states, against ail the persons known to the petitioners, or be- 
lieved to be interested in the subject-matter thereof, and included, asis 
admitted in the answer of Archbishop Elder, ail the direct descendants 
of William Barr, Sr., then known to the petitioners. It is not necessary 
to give the names of the défendants, who were some 26 in number. 

By virtue of section 858 of the Revised Statutes of the United States, 
the provisions of section 5878 of the Revised Statutes of Ohio apply in 
this cause; and, without stopping to consider the question whether Maria 
Bigelow's testimony would be compétent as a déclaration, it is sufficient 
to say that it is made compétent lay the statute as a déposition. She 
testifies that William Barr, Sr., had brothers John, Robert, and Sam- 
uel, and, she thought, a brother named Andrew, who she thought went 
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to Kentucky, but of this she was not certain; and that he had two sis- 
ters, one named Jane, who married a McWhirter, and the other she 
thought was named Sarah, and married a Grafton, and went to Natchez, 
Miss. Susan McElroy, granddaughter of Jane and Andrew, who were 
brother and sister, respectively, of William Barr, Sr., testiâes in her 
déposition taken February, 1884, in the case of Robert Barr v. David 
Oiapman et al., (Hamilton common pleas,) and stipulated into the évi- 
dence in this cause, tliat the brothers and sisters of William Barr, Sr., 
were Andrew, Samuel, John, Robert, Polly Gi-afton, and Jane Mewhirter. 
She says that Polly Grafton (Polly being, according to Webster, a varia- 
tion from MoUy, for Mary) was a sister, and that she had a family; that 
they hâve it in some of thé papera Saliy, but her nanie was Polly. John 
Barr, of Columbus, Ohio, graudson of John Barr, brother of William 
Barr, Sr., testifies that his grandfather had brothers William and Sam- 
uel, and one whose name he understood to be Robert. In the agreed 
statement of facts which is part of the record in Lessee qfPoor v. Considine, 
the brothers and sisters of William Barr are given as Samuel Barr; John 
Barr; Robert Barr; and Andrew Barr; Jane, married to McWhirter; and 
Sarah, married to W. Graftcn. There is no controversy as to the iden- 
tity of Jane Mewhirter aa a sister of William Barr, Sr. ; the défendants 
in possession having acquired title to her interest by purchase from her 
heirs. John Barr testifies that Mrs. Grafton was a sister of William 
Barr, Sr. ; that he had heard his father speak of her husband as Daniel 
Grafton; that they lived in Maryland, or at least in a slave state, and 
reraoved to Natchez, Miss. His testimony is, further, that his father 
told him that two cousins of his, named Grafton, came to his bouse in 
Pennsylvania, and remained overnight ontheirwayto Mississippi, where 
they were about to buy land, and that he spoke of Daniel Gralton and 
brother or brothers. Thomas Grafton, of Natchez, Miss., grandnephew 
of Daniel Grafton, Sr. , testifies tbat Daniel Grafton came there some tinie 
in the 1780's; that he was a native of the county of Antrim, Ireland, and 
left home before he married; that he came probably to Pennsylvania, 
was married, and had several children when he came to Natchez. He 
knows nothing of the name of Daniel Grafton's wife, excepting that she 
was called Mary; never heard of his marrying more than once. Mrs. 
Jane Moore, of Natchez, Miss., sister of thelast witness, testitied that she 
knew that the wife of Daniel Grafton, Sr. , was Mary Barr; that she heard 
her grandmother speak of her frequently as Mary Barr; that there was 
■no other family of Grattons in Natchez or vicinity; that her grandmother 
disliked Daniel Grafton; and ihat witness remembered well that she 
spoke of them as "Old Dan and Mary Barr." Laura O. Henley, cross- 
complainant, testifies that she is the daughter of John Barr Grafton; 
that her father told her that his grandfather was Daniel Grafton, and 
his grandmother Mary Grafton; and that he bore his grandmother's 
maiden name, Barr. There is also shown in évidence a copy of a deed 
dated March 1, 1804, to Mary Grafton, widow of thelate Daniel Grafton, 
for lots in Natchez, Miss.; also, copy of deed from Mary Grafton, widow 
of the late Daniel Grafton, for the same lots. Upon this évidence we think 
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it is clearly shown that the brothers and sisters of William Barr, Sr. , were 
Robert Bavr , John Barr, Andrew Barr, Samuel Barr, Jane Barr Mewhirter, 
and Mary Barr Grafton; also, that Mary Grafton was the wife, and aft- 
erwards the widow, of Daniel Grafton, Sr., of Natchez, Miss. The an- 
swer to the objection based upon the conflicting statements of witnesses 
with référence to the tnie name, some testîfying that it was Mary, or 
Poliy, Grafton, and othere that it was Sarah Grafton, is that the weight 
of the teslimony is that it was Mary, which is corroborated by the évi- 
dence pointing to the fact that, whatever the Christian name, she mar- 
ried a Grafton, and thatthey removed to Natchez, Miss., and that Mary 
Grafton was the only person who attSwered that description. Then, as 
to the testimony that there were several distinct familles of Barrs at an 
early time in every locality, both of Mississippi and Pennsylvania, in 
which there is any évidence or supposition that the Graftons ever lived, 
the rule laid down by Judge Spencer in Jackson v. Goes, 13 Johns. 523, 
and cifed with approval in Jackson v. Cody, 9 Cow. 160, furnishes aclear 
and satisfactory answer, as folio ws: 

" Whenever plaintifE introduces a deed conveying premises to a person of 
the name of his lessor, it ia prima facie évidence that the lessor is the real 
grantee. Theburden of repeliing this assumption is then on défendant, and 
he rnay prove the grant to a différent person of the sanie name. It is not 
enough to prove that there was another person of the same name. He must 
prove that he was the person to whorn the grant was made; othervvise, the 
i:>lamtiW s prima faoie case is not repelled." 

To the same point, see Pillsbury v. Dugnn, 9 Ohio, 120. 

If this were not the rule, the difficulty of establishing the pedigree of 
a Smith, or Jones, or Brown, or person of any name common to mauy in 
différent localities, would amount, practically, to a déniai of justice. 

The next question is whether the compiainants are the descendants 
and lieirs of Mary Barr Grafton. Tracing the Une of descent from Dan- 
iel Grafton, Sr., and Mary Grafton, by the testimony of Thomas Grafton, 
grandnephew, and Mrs. Jane L. Moore, grandniece, of I^aura 0. Hen- 
ley, cross-complainant and daughter of Jane B. Grafton and of James N. 
Spencer, nephew of James Grafton, who was the son of Daniel Grafton, 
and referring to sundry exhibits on file, we find that their chUdren were 
Elizabeth and Mary, both of whom died without issue, and Daniel, Jr., 
who was married October 23, 1812, to Mary Plemming, and MUed in 1815. 
One child only was born of this marriage, Thomas J. Grafton. He was 
married three tiraes. By the first marriage he had one daughter, Au- 
gusta, who married James H. King, March 17, 1858. The issue of their 
marriage was Ella King, born December 10, 1859, and Sallie, born No- 
vember 8, 1865. Ella King married James C. Love. The issue of their 
marriage was Marcus and Louella Love, compiainants. Mrs. Love is 
dead, but James C. Love survives, and appears in this cause as next 
friend for his minor daughters. The second marriage of Thomas Graf- 
ton was to Mary E. Killingsworth. Sarah E. McClaskey, complainant, 
is the only issue of that marriage. She isthe wife of Charles B. McClas- 
key. The third wife of Daniel Grafton, Jr., was Martha Hawkins, who 
died about 1816 without issue. 
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Thomas Grafton, son of Daniel Grafton, Sr., moved from Natchez to 
Rapides, La.,about 1817. There is no testimony that he was evermar- 
ried. It does appear from the testimony of Laura 0. Henley that her 
father was John Barr Grafton, and that in conversation with him in 
1865 relative to his parentage he stated that he was a grandson of Dan- 
iel Grafton and Mary B. Grafton, and that he bore his grandmother's 
maiden name, Barr; that his father was Thomas Grafton, a son of Dan- 
iel Grafton and of Mary Gï,afton, and that he resided in Rapides parish, 
La. Applying the rule that the law présumes that every child in a 
Christian countr}' is prima facie the offspring of a lawful, rather than a 
meretricious, union of the parents; that consequently the mother, either 
by actual marriage or by cohabitation and récognition, was the lawful 
wife of the father; and that, in the absence ofany négative évidence, no 
supplemental proofof légal marriage will be necessary to legitimize the 
o0s])ring, (Strode v. Magoioan, 2 Bush, 627; Lawson, Près. Ev. 107,) — 
we conclude that John B. Grafton was the legitimate son of Thomas 
Grafton, and that Laura 0. Everett, Annie Bains, Lewis Bains, Letitia 
Smith Bains, and Robert L. Bains, who are the children of I^etitia Graf- 
ton Bains, daughter of John Barr Grafton, and cross-complainants with 
Laura O. Henlej', are descendants of Daniel Grafton and Mary Barr Graf- 
ton. The objection that Sallie King did not authorize the fïling of the 
pétition on her behalf in the superior court of Cincinnati in this cause, 
and had no knowledge thereof until March, 1890, is overcome by the 
fact of her subséquent ratification. 

We corne now to the case of the cross-compîainants Robert Barr, of 
lowa, et al. Thèse parties claim an undivided one-sixth part of the 
premises described in complainants' bill under the will of Robert Barr, 
Sr., of Westmoreland county, Pa. , who is a brother of William Barr, 
Sr. He died, having been twice married, in 1822, without childrejr, 
leaving a will dated February 16, 1821, in which he described himself 
as "Robert Barr, of the township of Derry, in the county of Westmore- 
land and state of Pennsylvania." He devised to John, Robert, and Sam- 
uel Barr, as children and heirs at law of his neplrew William Barr, de- 
ceased, ail and singular his real estate. There are two witnesses to this 
will, Samuel Morehead and Charles Beard. On the 21st day of Octo- 
ber, 1822, before Robert Montgomery, registar of Westmoreland county, 
came Samuel Morehead, and made oath in due form as a witness to the 
will, and also that he saw Charles Beard, the other witness, "who is 
since dead," sign as a witness thereto. A certified copj'of the will, and 
of the probate thereof, is in évidence. It is objected, first, that it is 
proven by the testimony of but one witness. We think that the proof, 
including, as it does, the facts that Charles Beard, tiie other witness, was 
then dead, and that he signed as a witness, is a sutficient answer to this 
objection. Moreover, the record containing a copy of this will is a ju- 
dicial record. Hollidayv. Wnrd, 19 Pa. St. 485; Mosier v. Harmon, 29 
Ohio St. 221. The jurisdiction of the officer making the record is pre- 
sumed after 20 years. Greenl. Ev. § 19. The registry in which the 
will was probated was provided for b}'' the constitution of Pennsylvania 
of 1790; and the act of 1705, then in force, provided for the proof and 
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record of wills by the register. lîespubUca v. Ghapman, 1 Dali. 53, 54, 
which see, also, as to the sufficiency of the proof of the will. The rec- 
ord being more than 65 years old, and coniing from the proper ofiice 
properly authenticated, it is receivable iii évidence as an ancient docu- 
ment. Applegate v. Mining Co., 117 U. S. 255, 6 Sup. Ct. Rep. 742; 
Bell V. Brewster, 44 Ohio St. 690, 10 N. E. Rep. 679. Still further, if 
the affidavit of the surviving witness, as above stated, were insuflicient, 
we would hâve no right to assume, from the fact that nothing more is 
disclosed bythe record, that the register, upon whom no duty to record 
the évidence was imposed by law, had failed to take such further évi- 
dence as was necessary. The presuniption is, on the othwr hand, that 
he performed his whole duty. Comstock v. Crawjord, 3 Wall. 396; Reyn- 
olds v. Schweinefus, 27 Ohio St. 320. Still further, the law of Pennsyl- 
vania did not require the will to be proven by the oaths of two witnesses. 
Hays v. Harden, 6 Pa. St. 412; Holliday v. Ward, 19 Fa. St. 485. Where 
the oath of a witness cannot be obtained, it is settled that the attestation 
is sufficient. Greenough v. Greenoiigh, 11 Pa. St. 498; Loomis v. Kellogg, 
17 Pa. St. 60. Even if the proof of the will was détective, the act of 
1856 cured it. Purd. Dig. Laws Pa. p. 509, § 13. This act is rétro- 
spective. Broe v. Boyle, 108 Pa. St. 76, and authorities there cited. To 
the objection that the register rendered no judgment, and that the rec- 
ord does not show that he pronounced the will proven, the answer is 
that neither was necessary. Holliday v. Ward, 19 Pa. St. 485. The 
register had no right to record the will until it was proven. 1 Dali. 53, 
54. The fact that the register did record it is presumptive évidence that 
it was properly proven. Banh v. Dandridge, 12 Wheat. 70; Lessee of 
Ward v. Barrows, 2 Ohio St. 241. 

It is objected that this will is presented without the proper évidence 
of its having been admitted to record by the probate court of Hamilton 
county, Ohio, in which county the land is situate. Section 5937 of the 
Revised Statutes of Ohio provides: 

"Authenticated copies of wills, executed and proved according to the laws 
of any state or territory of the United States, relative to any pioperty in the 
state of Ohio, raay be admitted to record in the probate court of any county 
in thia state where any part of such property may be situated ; and such au- 
thenticated copies, so recorded, shall hâve the sarae validity in law as wills 
made in thia state, iu couforinity wlth the laws thereof, are declared to 
hâve," etc. 

Section 5942, Rev. St. Ohio, reads as follows: 

"No will shall be effectuai to pass real or personal estate unless it shall 
hâve been duly admitted to probate or record, as provided in this title." 

Thèse provisions hâve been substantially the law of Ohio since the 
year 1808, and it is settled that a will is not effectuai to pass real estate 
unless it be probated if domestic, or recorded if foreign. Wilson's Ex^rs 
Y. Tappan, 6 Ohio, 172; Lessee of Swazey's Ileirs v. Blackman, 8 Ohio, 
5; Bailey v. Bailey, Id. 239; McCormick v. SuUivant, 10 Wheat. 192. 

It appears from a certified transcript on file that a copy of this will 
was probated in the probate court iu and for Butler county, Ohio, on 
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the 26th day of May, A. D. 1886, upon its appearing to the satisfaction 
of said court that the original will was duly executed, proven, admitted 
to record, and recorded by the proper court in the state of Pennsylvania, 
and that it relates to property in the state of Ohio, "some part of which 
may be situated in this county." There is no évidence that any of the 
real estate which passed under the will of William Barr, Sr,, is situate 
in Butler county. That record, therefore, seems to us not to be effect- 
uai to pass real estate in the county of Hamilton. The court-house of 
Hamilton county, a,t Cincinnati, was destroyed by riot and firein 1884, 
together with a large portion of the records of the probate court, and of 
other courts, and of tFie various county offices. Subsequently an appli- 
cation was made in the probate court setting forth that prior to the tire 
a copy of the will of Robert Barr was admitted to record by Judge Mat- 
son, then probate judge. This application was made under section 
53396, 81 Ohio Laws, 160, passed April 12, 1884, providing for the res- 
toration of records in cases as therein specified. The application was 
denied by Judge Goebel. It is now claimed that the déniai is res ad- 
judicata, and that, the probate court having heard the évidence and de- 
nied that application, the cross-complainants are estopped froni under- 
taking to prove that a record of the will was ordered by Judge Mat- 
son prior to the destruction of the court-house by tire. We do not con- 
cur in this view. The ruling of the court was conclusive against the res- 
toration of the record, but it does not shut out the évidence offered by 
the cross-complainants that prior to the fire, although there was no act- 
ual record, there was an order for the record of an authenticated copy • 
of Robert Barr's will. It is established by the testimony of Judge Mat- 
son, and of Sargent, one of the clerks of the probate court, that the or- 
der to admit the copy of the will to record was made by Judge Matson, 
and that Sargent duly entered that order on the minutes of the court, and 
that the original papers bave been lost or destroyed and cannot be found. 
Thèse facts are not controverted. When a record bas been ordered to 
be made, and every act bas been done except the actual writing of the 
record, the instrument is in Jaw considered as recorded. Marhury v. 
Madison;' 1 Cranch, at page 161; King v. Kenny, 4 Ohio, 83. We 
conclude, therefore, that, although a copy of the will of Robert Barr was 
never in fact spread upon the records of the probate court of Hamilton 
county, it is, under the facts above stated, effectuai to pass title to landa 
in Hamilton county. 

Addressing ourselves to the question of fact which arises upon this 
branch of the case, and treating as settled what has already been found, 
to-wit, that the brothers of William Barr, Sr. , were Robert Barr, John 
Barr, Andrew Barr, and Samuel Barr, and that his sisters were Jane 
Barr Mewhirter and Mary Barr Grafton, the objection is made that there 
is no testimony showing where John Barr, the brother of William Barr 
Sr., lived and died. Mrs. Bigelow, in her déposition given in the pro- 
ceedings to perpetuate testimony, stated that she thought Samuel Barr. 
Andrew Barr, and John Barr, of Franklin county, Ohio, were sons of 
John Barr, brother of William Barr, Sr., of Pennsylvania; and that Wil- 
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son Lindsey, of Franklin county, Ohio, ^hose conveyance was obtained 
by Dr. Woods, and, by his conveyance over, inured to the title of the 
défendants,) was a son of Mary Lindsey, who was a daughter of John 
Barr. Thomas Gibson Barr, who was born in 1822, in Franklin county, 
Ohio, deposed that he was a son of John Barr, and that his graudfather's 
name was John Barr; that his grandfather died in 1806 or 1807; and 
that at the tirne of his death he lived in Franklin county, Pa. 

He also testifies that he had heard his father say that he had his 
fathcr's will, or a copy of it. The witness also states that his mother 
told him afterwards that the papers which were produced, and copies 
thereof attached as exhibits to his déposition, Avere his father's papers. 
He testified that he had found them in his father's desk at the time of 
his death in 1849, and bas had them in his possession ever »ince; that 
he was appointed executor, and had the settling up of his father's busi- 
ness. Among the documents produced is a copy of the will of John 
Barr, "of the towuship of Letterkenny, in the county of Franklin and 
state of Pennsylvania, fariner." This will makes provision for his son 
William Barr, his daughter Margaret Barr, his son Robert Barr, his 
daughter Mary Barr, and to his three sons Samuel, Andrew, and John, 
being seven children in ail. Now, turning to Maria Bigelow's déposi- 
tion, in answer to question 8, she gives tbe names and number of John 
Barr's children in exact accordance with the récitals in this will. 

Another ancient document testified to by Thomas Gibson Barris a re- 
lease made February 20, 1810, "by and betweeu William Barr, of Derry 
township, Westmoreland county, and state of Pennsylvania, of the one 
part, and Samuel Barr and Andrew Barr, of Letterkenny township, in 
Franklin county and the state aforesaid, of the other part, executors of 
the last will and testament of John Barr, late of Letterkenny township, 
in Franklin county, deceased." This recites that John Barr died pos- 
sessed of divers goods, chattels, lands, and tenements situated in the 
county of Franklin, aforesaid, and elsewhere. Also Exhibit B, copyof 
release by Robert Barr, described therein as one of the sons and legatees 
of "John Barr, of Letterkenny township, Franklin county, Pennsylvania." 
So much for the documentary évidence. 

Now we come to the oral testimony. In the déposition of Jane Ohap- 
man, cross-complainant, daughter of William Barr, and sister of the 
cross-complainants Robert and Samuel Barr, she testifies that Robert 
Barr was her father's uncle, but that she and her brothers and sisters 
called him uncle; that he died in Westmoreland county, Pa.; she can- 
not fix the year; states that she was young when he died; that he left 
his real estate by will to John, Robert, and Samuel, her brothers, and 
the sons of her father, William Barr. She further testifies that she 
knew Jane Mewhirter, sister of her greatuncle Robert Barr; that she 
came twice to visit him ia his declining years; that he called her his 
sister, and that she looked like him; that Mrs. Mewhirter resided, so she 
thought, in Ligonier valley, and that her husband's name was William 
Mewhirter. She further testifies that Robert Barr made his home with 
her brothers John, and Robert, her sister Martha, and herself. This waa 
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after her mother remarried, from which time witness lived with lier 
brothers and sisters. 

Eobert Barr, cross-complaina-nt, of Ft. Madison, lowa, testifies that 
he knew Jane Mewliirter; that he saw her in his own home in Derry 
township, Westmoreland coiinty, Pa.; that he knew and waited upon 
his greatuncle Kobert Barr diiring the time he lived with him and his 
wife; that Jane Mewhirter came there, and Robert Barr took her by the 
hand, and called her his sister; that she came frora her home in Ligonier 
valley, and that sihe made five or six visits to her brother Robert; also 
that her husband's name was William Mewhirter. He testifies that Rob- 
ert Barr died in September, 1822, leaving no children; that he devised 
his real property to John Barr, Robert Barr, and Samuel Barr, sons of 
William Barr, and that he was the Robert Barr mentioned in the will as 
a devisee. 

There is also in évidence the déclaration of Martha Reed, sister of 
Samuel Barr, and the cross-complainant. She made the following state- 
ment to Robert H. Ramsey, a witness for the défendants, who took it 
down in writing at the time, and produced it, and made it part of his 
déposition: "I am a daughter of William Bàrr, deceased. J know that 
my father's father's uncle was Robert Barr. I know that he was a 
brother of John Barr and Jane Mewhirter, of Ligonier valley." This is 
relied upon by the défendants as tending to show that Robert Barr, who 
made the will, was not the uncle of William Barr's children, but was 
the uncle of William Barr's father; but the controlling statement, in our 
judgmeut, is that Robert Barr was a brother ot John Barr and Jane Me- 
whirter. 

John Barr, of Columbus, testifies that he was born in 1815. His 
déposition was taken on the 25th of August, 1885. He testifies that 
his father resided in Franklin county, Ohio, from 1812 to the time of 
his death, which occurred on the 21st of March, 1853; that before 1812 
his home was in Franklin county, Pa. He says that he thinks his fa- 
tiher lived in Cumberland county, Pa., for awhile, that he was born 
there; and that he lived in the two counties, Cumberland and Franklin, 
until he came to Ohio, in 1808. He further testifies that his father re- 
sided near Shippensburg. This witness also testifies that his father, 
Samuel, one of the devisees in the will of John Barr, had an uncle Will- 
iam and an uncle Robert. He also testifies that he learned from his fa- 
ther that he had an uncle who went to Westmoreland county, Pa., but 
the witness does not remember the name. With référence to the testi- 
mony of this witness, it may be said that it appears that he was infirm, 
and that he had beeii afïlicted with mental troubles, which it is claimed 
rendered his évidence unreliable, but there is no imputation of his in- 
tegrity or truthfulness. The testimony of Robert Barr, of lowa, — who 
was oross-examined at extraordinary length, something more than 500 
questions having been put to him, — is assailed as unworthy of belief. 

Susan McElroy, granddaughter of Jane Mewhirter, testifies that her 
grandmother died 51 years before the date of lier déposition, which was 
taken February, 1886, and she always heard her say that Robert Barr, 
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of Derry township, was her uncle, and William Barr, father of Samuel 
Barr, her full cousin; that she had heard her grandmother and mother 
say that they visited Robert Barr. This, it is claimed, tends to prove 
that Robert Barr, whose will is in évidence, was not the brother of Will- 
iam Barr, Sr. On cross-examination Mrs. McElroy stated that her 
grandmother called Robert Barr uncle; that she never heard her or any 
of the family speak of him in any other language; and that it was be- 
cause her grandmother so called him that she thought that he was her 
grandfather's uncle. We do not attach the importance to this portion 
of Mrs. McElroy's testimony that is urged for it by counsel for the de- 
fendants. It appears from the testimony of Mrs. Chapman that "Uncle 
Robert" was the name generally and familiarly given to Robert Barr; 
and there is nothing incredible, orindeed remarkable, in the supposition 
that even his own sister may hâve fallen in with the gênerai custom. 
At ail events, Mrs. McElroy's statement that she had no personal knowl- 
edge on the subject, and that she derived her impressions altogether 
from the name which she heard applied to him by her grandmother, for- 
bids that an}' controlling effect should- be given to that testimony. 
Without considering Robert Barr's évidence in détail, we may put it 
aside, although we do not think it altogether deserving the condemna- 
tion heaped upon it by counsel; and y et the conclusion that Robert 
Barr, the brother of William Barr, Sr., was the testator of the will un- 
der which the cornplainants claim, is, we are satisfied, clearly made ont. 
It is urged that the exhibits atUiched to the déposition of Thomas Gib- 
son Barr are not shown to hâve been in the proper custodj', and should 
therefore be rejected. As already stated, Thomas Gibson Barr testified 
that he found those documents in his father's desk after his death, in 
1849, and that he was appointed his father's executor, and settled his 
estate. He accounts for the papers being in his father's possession by 
the fact that his father was the last one at the old home; and as the oth- 
ers, one after another, went away, the papers were left there, and so he 
got them, according to his own statement to the witness. This occurred 
beiore the birth of the witness. His father was not the executor of the 
will of John Barr, grandfather of the witness, but Samuel and Andrew 
Barr, brothers of the father of the witness, were the executors; and we 
think that this testimonj', showing that thèse papers were in the custody 
of the executors d'uring the entire time of settling the estate, and after- 
wards continuously in the possession of members of the family, makes 
them entirely compétent, under the rule that ancient documents found 
in the place where, and under the care of persons with whom, they might 
naturally and reasonably be expected to be found, or in the possession 
of persons having an interest in them, are in precisely the custody which 
gives authenticity to them. Greenl. Ev. § 142, quoting Tindal, C. J. , in 
Bishop of Meath v. Marquess of Winchester, 3 Bing. N. C. 183, 200, 201, 
and citing a long list of cases. The testimony of Jane Chapman is sig- 
nificant, in that it shows a spécial reason why Robert Barr should give 
his estate to the children of his brother William Barr, to-wit, that he 
had his home with them, and was cared for by them, in his old âge, un- 
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til his death. The will contains provisioins for every one of the children 
by name, and divides among them his entire estate. In our judgment, 
it is settled beyond dispute, both that John Barr was a résident of Frank- 
lin county, Pa., and that Robert Barr, the testator, was the brother of 
William Barr, Sr. 

The right of thèse cross-complainants, togother with the devisees of 
Jane Chapman and the descendants of Martha Reed, to one thirty-sixth 
part of the entire tract by reason of the fact that their ancestor, William 
Barr, of Westmoreland county, Pa., was one of seven children of John 
Barr, Sr., and that the line of Margaret Hattery, one of said children, 
has become extinct, dépends upon the solution of questions which will 
arise in the discussion of the kindred claim of Robert Eldridge et al., 
and will be considered therewith. 

The case of Robert Eldridge et al., cross-complainants, rests upon 
the proposition that they are the lineal descendants and heirs of Robert 
Barr, son of John Barr. Hère, as in the case of the complainants and 
the other cross-complainants, the main contention relates to the identity 
of those who are among the first in the line of descent. In this branch 
of the case the chief disputed question is whether Robert Barr was the 
son of John Barr. Robert Barr, of Ft. Madison, lowa, testifies that his 
uncle Robert Barr was the eldest brother of his father, William Barr, 
who was the son of John Barr, who was a brother of William Barr, Sr. ; 
that he came to witness' father's home, in Derry township, Westmore- 
land county, Pa., when the witness was not more than four years of âge; 
that he (Robert Barr) had his home there for two years, was married 
there, and afterwards removed to Stark county, Ohio, where the witness 
visited him, reniaining two nights and a day. He then lived on a farm 
about one mile from Massillon, and had five children, — two sons and 
three daughters. Cross-complainants ofler in évidence a certified copy 
of a patent from the United States to Robert Barr, October 2, 1812, for 
a quarter section of land in the district directed to be sold at Canton, 
the county-seat of Stark county. 

The déposition of Isaac Charlton, farmer, of Wood county, Ohio, 64 
years of âge, is that he removed from Stark county to Wood county. 
He knew Robert Barr, who lived within 5 miles south-east of Massillon, 
and owned a farm there. Later he moved to Wood county, where he 
died a good many years ago. His daughter Hannah married Daniel 
Eldridge. Théy are both dead, but left an only child, Robert Eldridge, 
Jr., who is, froiii the other évidence in the case, one of the cross-com- 
plainants. We think that this testimony establishes that Robert Barr, 
of Wood county, was a son of John Barr, of Franklin county, Pa. The 
line of descent is traced by the testimony to the cross-complainants, and 
also to the cross-complainants Robert Barr et al. 

It appears from the record that John Barr had seven children: Mary 
Barr Lindsay, Andrew Barr, Samuel Barr, and John Barr, ail of Colum- 
bus, Ohio, who hâve conveyed their rights, title, and interest to the 
défendants; William Barr, of Westmoreland county, Pa.; Robert Barr, 
of Wood county, Ohio; and Margaret Barr Hattery. The cross-com- 
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plainants sue in each cross-bill for one thirty-sixth part of the entire 
tract, claiming that John Barr was one of the four brothers of William 
Barr, Sr., and that there were but two sisters, Jane Mewhirter and Mary 
Barr Grafton, each entitled to an undivided sixth of the estate inherited 
by them from Mary Jane Barr. They further claim that,from the facts 
appearing from the record, there arises the presumption that Margaret 
Hattery, daughter of John Barr, is deceased, and that she left no lineal 
descendants, and that therefore her one-seventh of the share of John 
Barr descended to the remaining descendants. Maria Bigelow, in an- 
swer to question 8 in her déposition, testifies to the marriage of Margaret 
Barr, whose husband's name she was not able to state, and that she had 
a child named Ellen. Among the ancient documents, copies of which 
are attached to the déposition of Thomas Gibson Barr, and the originals 
of which are in évidence, is a release made January 8, 1810, by Thomas 
Hattery, of Somerset county, Pa., and Margaret, his wife, described as 
"late Margaret Barr," of the one part, and Samuel Barr and Andrew 
Barr, of Franklin county, executors of the last will and testament of 
John Barr, late of Franklin county, aforesaid, deceased, reciting that: 
"Whereas, John Barr, by his last will and testament, made sundry be- 
quests among his children William Barr, Margaret Hattery, late Barr, 
Samuel, Andrew, John, and Mary Barr; and whereas, said Margaret, 
since the decease of her father, has intermarried with Thomas Hattery 
aforesaid, they, the said Thomas Hattery and Margaret, his wife," in 
considération of sundry payments received by them, grant a fuU release 
and discharge to the executors. Robert Barr, of Ft. Madison, testified 
in his déposition given in September, 1884, and stipulated into this 
cause, that his aunt Margaret was married, and bad but one child, a 
daughter, and that he did not know what becameof that child; and that 
she was taken away when about 15 years of âge by her mother, her 
father being then dead; and that child when she grew up was married, 
and came back to the old place, and with her husband paid the family 
a visit. She introduced her husband as Mr. Haughey. They lived in 
Ligonier valley for a number of years, but had no children ; that he never 
knew of any. She and her children, under the names of Hattery, 
Haughey, and Campbell, — the name which Robert Barr in his déposi- 
tion gives to her husband, — were made parties défendant in the case of 
Barr v. Chapnan, in the court of common pleas of Hamilton county, 
which was a suit of the same nature as this. Publication was made for 
them in the years 1885 and 1886. They were also made parties in this 
cause by the complainants, and publication made twice for them. We 
think a proper déduction from thèse facts, laying stress upon the serv- 
ices by publication, and the fact that there has been no response thereto, 
is that the line of Margaret Hattery has become extinct. 

Our conclusions are as foUows: 

(1) That the complainants, as the descendants and heirs of John B. 
and Daniel Grafton, Jr., sons of Mary Barr Grafton, are entitled to two- 
thirds of the one-sixth part of said premises inherited by Mary Barr 
Grafton, sister of William Barr, Sr., from Mary Jane Barr. 
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(2) That the cross-complainants Laurà 0. Henley et al., as descend" 
ants and heirs of Thomas Grafton, son of said Mary Barr Grafton, are 
entitled to one-third of the one-sixth part of said premises inherited as 
aforesaid by said Mary Barr Grafton. 

(3) That the cross-complainants Samuel Barr et al. are entitled to one 
undivided one-sixth part of said premises under the will of Robert Barr, 
of Westmoreland county, Pa., brother of William Barr, Sr., and also 
to one thirty-sixth part thereof as descendants and heirs at law of Will- 
iam Barr, of Westmoreland county, Pa. , son of John Barr, of Shippens- 
burg, Pa., who was a brother of William Barr, Sr. 

(4) That the cross-complainants Robert Eldridge et al., as descendants 
and heirs of Robert Barr, of Wood county, Ohio, son of John Barr, of 
Shippensburg, Pa., are entitled to one thirty-sixth part of said premises. 

(5) That the défendants hâve acquired by purchase the entire interest 
of the descendants of Andrew Barr and Samuel Barr, brothers of Will- 
iam Barr, Sr., and of Jane Barr Mewhirter, his sister, being in ail three 
undivided one-sixth parts of said entire tract; also the entire interest of 
Mary Barr Lindsay, Andrew Barr, John Barr, and Samuel Barr, ail of 
Columbus, Ohio, being four thirty-sixths of the entire tract. 

(6) The défendants will be required to account for rents and profits 
from December 4, 1886, the date of the filing of the bill, and they wilJ 
receive crédit for so much of ail taxes and assessments paid by them 
since that date as may be properly chargeable to the interests of the 
complainants and cross-complainants. Section 5774, Rev. St. Ohio; 
West V. Weyer, 46 Ohio St. 66, 18 N. E. Rep. 537. 

(7) Permanent improvements made by the défendants, or by those 
under whom they claim, between the date of the death of Maria Bigelow, 
the life-tenant, — August 3, 1860, — and the date of the filing of the bill, 
and still remaining upon the land, will be taken into account in favor 
of the défendants in the partition to be made. The complainants and 
the cross-complainants will be excluded from ail banefits therefrom. To 
the extent that they enhance the présent value of the premises, the de- 
fendants wîll be allowed therefor. Youngs v. Heffner, 36 Ohio St. 232; 
Freem. C<>Ten. §§ 510, 511. The appraisements will be at présent 
values. 

On account of the great number of questions arising in this case, and 
the mass of testimony, we hâve found it impossible to notice fully and 
in détail ail the points made in the elaborate briefs and arguments of 
counsel, and hâve been compelled to limit ourselves to little more than 
the statement of the case, and of our findings of fact and conclusions of 
law. 

The circuit judge concurs in this opinion. 
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Devereux V. Fleming. 
{Circuit Couru D. South Carolina. August 3, 1891.) 

PaETNERSHIP— Rf,0»IVER— ACCOUNTING. 

In an action between copartners for an accounting, in wthich a receiver had been 
appointed, a proposition by défendant to take tlie asset» and give bond to seoure 
creditors w'fll be accepted, wbere it appears that a continuante of the business by 
the receiver would be unprofltable and expensive, that complainant had an interest 
in the profits oniy, and that sueh disposition of the assets would not harm and 
might benefit complainant. 

In Equity. Bill by John H. Dev^ereux, Jr., against Howard Fleming, 
copartners, for an injunction, a receiver, and an account. 
Edward McCrady, Jr., for complainant. 
J. N. Nathans, for défendant. 

SiMONTON, J. The bill is filed by one partner against the other for 
an injunction, a receiver, and an account. The copartnership was formed 
in August, 1887, without written articles. The business was the pur- 
chase and sale of lime, cément, and building materials of this cbaractr. 
The place of business was Charlestoc. The complainant was \be rési- 
dent partner, and made the sales, having an interest in the profits only. 
The défendant resided elsewhere, and made the purchases. The busi- 
ness went on until May of this year. Défendant having become dis- 
satisfied, as he alleged, for want of profit in the business, and its man- 
agement by complainant, published notice of dissolution of the firm and 
took possession of its main office. Thereupon complainant filed his bill. 
Without any positive résistance on the part of défendant, Mr. E. W. 
Hughes was appointed receiver, and he bas discharged the office with 
energy and ability. In his report now on file he shows the condition 
of the business when he took charge, 22d May, 1891. The entire value 
of the assets, including the open accounts, $8,115.90; liabilities as on 
the books, $30,530.15. Of thèse open accounts he bas collected $1,- 
080.65. The rest he thinks valueless. Beside the liabilities disclosed 
by the books is a claim against the firm for goods sold, $958.66, and a 
bill for storage of J. H. Devereux, the elder, $3,237, subject to a set-off 
of $1,119.63. During the two months (22d May-21st July) the sales 
by the receiver aggregated $3,859.10. His disbursements were $1,296. 
Of thèse, however, $416.04 v-ere an extraordinary expense caused by the 
removal of the stock from the West Shore Terminal warehouse to another 
much less expensive. Thus far the sales bave ail been in due course of 
business. But the continuance of theni will be at great disadvantage. 
It is not a going concern. The receiver cannot replenish his stock, and 
so aid the sale of materials, as, for example, lime aids the sale of cément. 
So in a short time the sales will decrease, leaving on hand the unsalable 
stock which must be put up at auction. Meanwhile the current expenses 
go on, and to them are added the extraordinary expenses of a receiver- 
ship. It is manifest, therefore, that the sooner this business ends the 
better. The only parties before the court are the copartners. But as 
v.47r.no.3— 12 
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the existence of creditors créâtes an equity as between them, the court 
will take notice of and administer this equity. Indeed, the claims of 
creditors are first to be considered. Theae claims greatly exceed the 
value of the assets, under any conceivable circumstances. The défend- 
ant proposes to talve the assets, and to enter into bond with surety for 
the payment of ail outstanding copartnership creditors. The complain- 
ant has an interest in the profits only. The prospect of profit in this 
business is small. But, notvvithstanding this, aomplainant has an un- 
questionable liability to the creditors. He may hâve an equity against 
défendant on the final accouut. So the proposition of the défendant is 
without doubt the best thing for creditors. It may be good for com- 
plainant, and certainly cannot harm him. It is accepted. The case 
came on to be heard on the pleadings, and on an affidavit of the défend- 
ant. Counsel having been heard thereon, and after due considération 
thereof, it is ordered, adjudged, and decreed that the défendant do enter 
into bond, with surety to be approved by the court, in the pénal sum 
of $30,000, with the condition thereunder writtenthat he pay and satisfy 
in fuU ail creditors holding proper claims against the late lirm of Fleming 
& Devereux, the bond to be"in the name of the clerk of this court as 
obligée; that thereupon he be clothed with the right of possession and 
control of ail the assets of every kind of the said firm. It is further or- 
dered that thereupon the receiver transfer to him ail the stock of goods, 
wares, and raerchandise of the said firm in his custody, possession, or 
control as receiver, and that he file his final account with the clerk of 
this court; that, after deducting frora the cash in his hands such sum as 
may be a proper compensation to him as receiver, he pay the remainder 
of the said cash, and deliver the choses in action to the défendant. It 
is further ordered that the spécial master state the account as between 
complainant and défendant and their làte firm, and report the same to this 
court. 



Beaxton et al. v. Rich et al, 
(Circuit eoun, J). West Virginia. September 3, 1891.) 

1. Public Lands — Gra;st bt State— Construotive Possession. 

A grant from the ooininonwealtli of Virginia for land not previously grantefl, 
conveyed to the gTantee therein not only the tltle of the commonwealth thereio, 
but the construotive possession of the land to the extent of its boundaries. 

S. Same— Subséquent Gkant of Same Premises. 

A subseq^uent grant to another, covoring a part of lands previously granted, did 
not vest in the grantee either the title or the conatructive possession of such pre- 
viously granted lands. 

8. Same — Lands Pohfeited to State. 

A tract of land f orfeited to uie commonwealth of Virginia, or the title to whioh 
vested in that comiaonwealth by purohs.3e at a sale thereof for the non-payment 
of the taxes thereon, situate in àny of the oounties now forming parts of the state 
of West Virginia, and not disposed of prior to the formation of that state, became 
the property of that state on the 30th day of June, 1863, subject to rédemption by 
the former owner within five vears from and after that date, as provided in the 
constitution and laws of the state; and, when not so redeemed, the land became the 
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absolute property of the state of West Virginia, and must be sold for the benefit of 
the school fuud of the state, if not already so disposed of. 

4. Same — Sale fob Benbfit op School Fund. 

AU lands witMn the counties now forming the state of West Virginia, the title 
to which was in the commonwealth of Virginia on the 20th day of June, 1863, wheu 
the first constitution of West Virginia took effiect, became the property of the state 
of West Virginia at tliat date, except such as were subject to rédemption by the 
former owner as aforesaid, and must be sold for the benefit of the school fund of 
the state, if not already so disposed of. 

5. Same— Taxation. 

Lands belonging to the state of West Virginia, whether as forfeited, waste, and 
unappropriated, or otherwise, are not the subjects of entry for taxation on the land- 
books of any county, and are exempt from ail taxation, state or local ; and the entry 
of such land upon the land-books of any county, and a charge of taxes thereou, is 
illégal, null, and void for any and ail purposes whatever. 

6. Same— Tax-Salb. 

The return of any such lands as delinquent for the non-payment of the taxes 
charged thereon, and the sale thereof for such taxes, are illégal, null, and void, 
and the purchaser of any such lands at such sale dérives no title or right of any 
sort to the lands so purchased. 

7. Same— Effect of Tax-Deed. 

A deed exeouted to the purchaser of such lands, or to another by his direction or 
otherwise, is inoperative, null, and void for any and aU purposes whatever, and the 
grantee in every such deed, having no right or title to the lands therein attempted 
to be conveyed in himself, oan convey no sort of right or title to the lands thorein 
mentioned to another. 

8. Same — Suesequekt Pukchasbrs. 

Every such deed, and the proceedings leading to its exécution, being absolutely 
illégal, null, and void, a subséquent purchaser of the same lands from a person 
holding or claiming mediately or immediately under any such sale, purchase, and 
deed dérives no right or title to the lands so purchased, whether he bas any actual 
notice of the facts which rendered such sale, purchase, aud deed illégal, null, and 
void or not. 

9. Same — Rédemption of Fokfbited Lands— Constitutional Law. 

The act of the législature of West Virginia allowing the former owner of lands 
forfeited to that state to redeem the same from such forfeiture is valid and con- 
stitutional. 

10. Tax-Sale — Repobt of Sheeiff. 

It was the duty of the sheriff making a sale of lands for the non-payment of the 
taxes assessed thereon in West Virginia, under the law of that state as it was in 
1869, to state in his report of sale the estate in said lands so sold by him, and his 
failare to so state and report rendered his sale absolutely null and void, even if it 
was in ail other respects légal and valid. 

11. Adverse Possession — Sevebal Paboels Held under Différent TitIes. 

Several adjoining and contiguous tracts and parcels of land, owned and held by 
the same person under différent titles, constitute for the purposes of possession 
but one tract in law, and, if the owner thereof has the actual possession and oc- 
cupation of any part of said lands, such possession, in the absence of an adverse 
possession by another of some part of the lands so held and owned by him, extends 
to the exterior boundaries of the whole of his said lands. 

12. Same— OusTER. 

A person in the actual possession and occupation of lands owned by him under 
the older title thereto cannot be ousted from such possession by the entry thereon 
by another claiming under a title junior to that of the owner of the elder title, ex- 
cept to the estent of the actual possession and occupation of such junior claimant; 
and it is incumbent upon such junior claimant to show by proof the exteut of his 
said possession and occupation, to make it available for any purpose. 
{Syllabus by the Court.) .-vs—i- 

In Equity. Bill by Tamlin Braxton and others against Benjamin 
Rich and others to remove cloud from title. 
Jas. H. Fergmon, for plaintififs. 
Gakb Boggess, John A. Hutchinson, and John F. Keator, for défendants. 

Jackson, J. This suit was instituted on the 8th day of August, 1881, 
in the circuit court of the county of Webster, in the state of West Vir- 
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ginia, and was removed to and docketed in this court at its June term, 
1882, at Parkersburg. The object and purpose of this suit is to remove 
a cloùd upon the title of the plaintiffs to large tracts of land claimed by 
them to be embraced in this proceeding. It is unaecessary at this time 
to enter into a detailed statement of the long and tedious proceedings by 
which the case was brought to hearing. It is sufficient to say that ail 
of the parties interested in the controversy are now regularly before the 
court, and the case is now to be heard for a final decree under the pro- 
visions of a consent decree heretofore entered. 

Prior to the création of the state of West Virginia, Allen T. Caperton, 
then a citizen of Virginia, was seised in fee of large tracts of land situated 
in the counties of Webster and Nicholas, now in the state of West Virginia. 
He derived his title mediately from various grants of the commonwealth 
of Virginia, — ^one issued to Robert Morris on the 2d day of March, 1795, 
for 153,900 acres of land; another, issued to Abner Cloud for 5,000 
acres, dated March 10, 1790; another, issued to A. C. and D. B. Layne, 
for 2,738 acres, dated September 1, 1851; also two grants issued to 
Austin Hollister, — one for 9,333 acres, dated November 1, 1855; and 
another, for 5,938 acres, dated February 1, 1858. Thèse surveys 
were coterminous surveys, binding on each other, and, under the 
laws of the state, constituted one tract. The said grants to Robert 
Morris and Cloud being older than that to McCreery, under which the 
défendants claim, which will be noticed hereafter, gave to said Morris 
and Cloud the constructive possession of the whole of the lands included 
witliin the bounds of their respective grants, of which they were not, and 
could not bo, divested by the junior grant to McCreery; and this pos- 
session passed to and vested in each of the grantees in the several deeds 
of conveyance of said lands mentioned in the bill down to and including 
the said Allen T. Caperton, the ancestor of the plaintiffs, as to that part 
of the lands so granteû to Robert Morris, purchased by him as appears 
hereafter, and the 5,000 acres granted to Cloud; and the same is trueas 
to the tracts granted to A. C. and D. B. Layne, and to Austin Hollister. 
Under the laws of Virginia the title to ail the lands included in thèse 
grants was în the commonwealth of Virginia at the date of the said 
grants, and the said Caperton not only acquired a good and valid title 
to aU of said lands under his deeds therefor, but the constructive posses- 
sion thereof alsô; and, as each of the said tracts adjoined and were con- 
tiguous to his other lands, above named, his actual possession of those 
lands hereinafter mentioned extended to and over thèse several tracts also, 
from and after the dates of his deeds therefor. The bill allèges, and the 
pleadings and proofs sustain the allégation, that Caperton had a regular 
chain of title 'from the commonwealth of Virginia down to himself for 
the lands in controversy. This is conceded; but it is claimed by the 
défendants that he bas been divested of his title by reason of adverse 
holdings and by a forfeiture of his lands. It therefore becomes neces- 
sary to investigate, tirst, the qviestion of his possession of the lands in 
controversy, and whether there were any parties holding adversely for a 
period of ti'me sufficient to ripen their daims into an absolute title. 
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The évidence shows that ail the lands in controversy were regulaii}' 
entered in the name of Caperton on the land-books of the proper coun- 
ties, and the taxes charged thereon were ail paid by him up to and in- 
cluding the j-ear 1873. As to the possession of thèse lands by said 
Caperton, the évidence shows that as early as the mouth of April, 1865, 
one Solomon Taylor was in the actual possession and occupation of a 
part of the lands then owned by Caperton, as his tenant, and claiming 
his possession and occupation thereof as the tenant of Caperton. The 
lands so possessed and occupied by him were a part of the said Robert 
Morris tract, pnrchased by Caperton, as above referred to. His im- 
provements thereon consisted of a log cabin, in which he lived, and a 
few acres of lancl inclosed, cleared, and cultivated by him, and had the 
appearance of being old. He remained on this land as the tenant of 
Caperton until the year 1869, when he pnrchased from Caperton some 
300 acres of the land formerly belonging to Morris, which embraced his 
said improvements. About the same time, in the spring of 1865, when 
Taylor was found in possession of said land, a man by the name of 
Thompson was on the lands acting as the agent of Caperton, locating and 
surveying them, and exercising supervision over them. In the spring 
of 1868 Caperton put Samuel Hinkle on that part of his said lands which 
were formerly a part of the Robert Morris tract, as his tenant and agent, 
and gave him the gênerai charge of the whole of the lands then owned 
by him as above stated, with instruction to protect the timber thereon 
from waste and destruction, and to prevent squatters from settling upon 
them. Hinkle remained there as such tenant and agent of Caperton 
until the month of June, 1876, when Caperton died, and from that 
time to the institution of this suit he remained on said lands as the 
tenants of the plaintiffs. On the 8th day of July, 1874, George M. 
Sawyer, as the agent of Caperton, leased a portion of the land in con- 
troversy, lying on AVilliams river, to Mark Hammons, being the place 
where a man by the name of Mullen had once lived as a squatter, who 
took possession of the land under his lease, living there until he assigned 
it to M. J. Stiltner, on the 14th day of May, 1875; and on the 21st of 
September, 1876, Stiltner assigned one-half of his leased promises to R. 
C. Clevenger, who entered upon the land, holding possession of the same 
until the spring of 1877, when he and Stiltner sold their tenancy to 
Peter Hammons, who took possession of the premises under them. The 
leased premises were afterwards occupied by Jesse Hammons, who de- 
rived his right from Peter Hammons; and he sold his right to John 
Lee, who entered upon the ieased premises. Ail of thèse persons in 
làw were the tenants of the plaintiffs, and of those under whom they 
claimed. It will be perceived that the constructive possession of the 
lands in controversy, under the proofs in this cause, in the absence of 
an actual, adverse possession, which does not appear, was with the said 
Caperton up to the time that Taylor became his tenant of the lands 
mentioned above, and that the said Caperton had the actual possession 
of ail of his said lands, at least from the month of April, 1865, to the 
time of his death, unless that possession was disturbed by the opérations 
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of the défendant Eich, which commenced on the lOth day of May, 1872, 
by his lease to MuUens. And if the défendants had proved an actual, 
adverse, and continued possession of ail the lands embraced in this lease 
from its date to August 8, 1881, when this suit was commenced, but 
which they hâve not done, it would not hâve been sufïicient to bar an 
action of ejectment by thèse plaintiffs for the recovery of tlie possession 
of thèse lands. 

The next question that invites the attention of the court is the ques- 
tion of forfeiture. That we may bflve a clear conception of this question 
it is necessary to refer somevvhat to the history of the country during 
the late war. The county of Webster, in which the great body of this 
land lay, was created in 1860, and, the war ooming on in 1861, no 
land-books for that county, in this state or in Virginia, were made ont 
until after the war, in the year 1866. In that year the lands were reg- 
ularly entered on the land-books of Webster and Nicholas counties in the 
name of Caperton, and taxes charged thereon from year to year, which 
were ail paid by him to and incîuding the year 1873. For the year 
1874 they were returned delinquent for the non-payment of taxes, and 
in the month of Septembor, 1875, the whole of them were sold for taxes, 
and purchased by the state of West Virginia. Under the law of the 
state, Caperton had a right to redeem said lands from sale within one 
year from its date, and during that period of time the state acquired no 
title to the land, but the title remained in the party who held it at the 
time of sale. In the month of June, 1876, three months before the 
period for rédemption of the lands had expired, Caperton died intestate, 
leaving the plaintiffs in this action his heirs at law, with the same right 
to redeem the lands that their ancestor had, which, however, they failed 
to do, and thereupon the lands became forfeited to the state of West Vir- 
ginia, and subject to sale for the benefit of the gênerai school fund. Un- 
der the forfeiture, proceedings were commenced in the circuit courts of 
the counties of Nicholas and Webster to sell the lands for the benefît of 
the school fund, when the plaintiffs in this action, as the former owners 
of said land, fîled their pétitions in the circuit courts of said counties for 
their rédemption from forfeiture, in pursuance of the statutes of the state 
enacted for that purpose. Upon thèse proceedings decrees were entered 
allowing the former owners to redeem the lands upon the payment of 
the taxes, interest, costs, and damages due the state, which they did, 
whereby they became reinvésted with the title to the land, unless the 
title thereto had vested in the défendants, or some of them, as claimed 
by the défendants in this suit, to which we will hereafter refer. Prior 
to the création of the state of West Virginia there were large bodies of 
land weat of the Alleghany mountains, in Virginia, designated and 
known as "waste and unappropriated lands," which belonged to the 
mother commonwealth. Under the law as it then existed thèse lands 
were subject to entry and survey by any one who would purchase the 
land-warrants for that purpose from the register of the land-ofïice of Vir- 
ginia. The purchaser would locale his warrants on any land owned by 
the commonwealth. It did not sell him any particular parcel of land; 
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and, if he desired to do so, he could make his survey so as to include 
lands already located by others, but he was required to note the faet in 
his survey, and obtain his patent by the lines of his survey. If, in lo- 
cating his warrants, he embraced within the boundaries of his survey 
any portion of land previously located, he did not obtain a title thereto. 
This was called an "inclusive survey." He could, at his péril, make 
his location without regard to prior locations, by causing the land to be 
surveyed, and filing his survey in the land-ofHce; and, if not stopped by 
légal proceedings in due time, a grant would be issued to him according 
to the lines of his survey. In this waygrants were often issued covering 
in whole or in part the same lands, which gave rise to the great confus- 
ion that exists in Virginia and West Virginia land titles. In cases of 
this character the strengtli of the respective titles not unfrequently rested 
upon the possession of the property and the payaient of taxes by the ad- 
verse claimants. This state of things grew out of the fact that when the 
surveys of the lands in question in this suit wwe made, that part of Vir- 
ginia west of the AUeghany mountains was mostly an unbroken wilder- 
ness, and surveys of lands in that part of the state were hurriedly and 
inaccurately made, and often, without the knowledge of the person mak- 
ing them, they covered, in whole or in part, previous surveys made for 
others; and the législature of Virginia at an early day provided, by ap- 
propriate législation, how waste and unappropriated lands niight be en- 
tered and surveyed, and titles thereto procured, and how lands delinquent 
for the non-payment of the taxes thcreon should be retumed and sold 
therefor, and when, how, and for what reasons such delinquent lands 
should be forfeited and disposed of. 

In this case, as the évidence shows, John B. Shreve, an old surveyor, 
had in some way obtained possession of the officiai record-book of sur- 
veys made in Randolph county, Va., prior to the year 1800. He lived 
in the county of Upshur, and his possession of that book, so far as ap- 
pears, was illégal. It contained the record of many large surveys made 
in Randolph county, which were afterwards embraced in the counties of 
Nicholas and Webster, both of which counties are now parts of the state 
of West Virginia, and it formed the ground-work of the illégal andfraud- 
ulent scheme worked up by Shreve, as shown by the pleadings and évi- 
dence in this cause. While the surveys showed the names of persons 
for whom they were made, they did not show which of them had been 
carried into grant. Shreve, being an old man, had learned from the 
surveyor who made the surveys in question in this suit their location 
and boundary lines, so as to enable him to identify them. None of the 
tracts of land contained in thèse surveys were entered on the land-books 
of Webster or Nicholas counties, or any other county in the state of West 
Virginia, until Shreve had them entered and charged with taxes on the 
land-books of Webster and other counties forthe year 1868 in the names 
of the several persons for whom they had been surveyed or granted, so 
far as known. After the entries were made, they were retumed delin- 
quent for the taxes for that year, and were sold for the non-payment of 
the taxes so charged and not paid. When Shreve had thèse lands as- 
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sessed and causée! them to be e,ntered on the land-book, beîng well'in- 
formed as to the history of thèse old survej's, as well as to the lavvs re- 
lating to the payment of taxes and forfaiture, he must be held to hâve 
known that they would be sold in the absence of any of the persons in 
whose names they were entered and charged with taxes. The évidence 
shows that they were sold and were purchased by snch persons as might 
be induced to invest In them ata nominal priée. A notable fact in this 
connection is that no persons outside of Shreve's family, in West Vir- 
ginia, were interested in the purchase, except the assessor of the county 
of Webster, to whom we shall refer again; but ail the purchasers were 
men that resided in Pennsylvania, and not in West Virginia. It is évi- 
dent that he had arranged with the purchasers prior to the sale to be- 
come interested in the lands at the tax-sales. By some arrangement he 
induced the assessor of Webster county to enter thèse old surveys on the 
land-books of that county, and charge them with the taxée for the year 
1868, in the names of the several persons for whom they were surveyed 
and granted, so far as they had been granted. He addressed a note to 
the assessor, asking hinl to put them upon his books at a nominal valu- 
ation, to-wit, five cents per acre, stating that it would furnish a large 
revenue to the state, as well as to the county; and told him to let a man 
by the name of Sawyer know at what price per acre the lands were en- 
tered, so that he could inform the parties interested with him, who were 
non-residents, of the valuation per acre that he had put upon the lands. 
At this time Shreve exhibited no title to the assessor for the lands tliat 
he desired to place on the land-books, nor does the évidence disclose 
that he had any other than a future spéculative interestin them. There 
was no conveyance of any character, and no chain of title for thèse sur- 
veys from the grantees down to him or to any oue else. Previous to 
the action of Shreve the title to the lands had slept for nearly a cent- 
ury, and, until Mr. Shreve conceived a notion of placing thèse lands 
upon the books, (with the view of fraudulently obtaining a claim of title,) 
apparently as a matier of spéculation, the évidence in this cause does not 
disclose that the parties or their heirs in whose names the lands were sur- 
veyed or granted had at any time ever presented themselves tothe proper 
officer to hâve them entered upon the assessor's books for assessment un- 
der the laws of the state, or to ascertain the back taxes and damages that 
were due with a view to redeeming them from forfeiture; nor had the 
state, so far as the évidence in this case diccloses, ever taken any action 
through her ofïicers to bave the lands sold in the names of those persons 
in which the surveys were made or the grants issued, until Shreve had 
them plaeed upon the land-books in 1868. His action, so far as the pa- 
pers and the évidence in this cause disclose, was illégal. He had no in- 
terest whatever in them, and under the lâws of the state he had no right 
to hâve those lands entered upon tlie assessor's books, unless he was acting 
for the former owners as their agent, (for which there is no prêteuse,) or 
was invested with the title. Chapter 118, Acts 1863, § 28, pp. 159, 160. 
The action of the assessor of the county of Webster in placing them upon 
the land-books at the instance of Shreve was not only illégal, but savors 



BRAXTON V. RICH. 185 

so strongly of a conspiracy between Shreve and himself that I must hold 
the action as fraudaient in its inception and exécution. 

Among the différent tracts Shreve caused to be entered in this way, 
which interf'ered with the lands of the plaintiffs in question in this suit, 
are the following: One of 100,000 acres, granted to William McCreery, 
on the 21st day of January, 1796; but this grant is a younger one than 
those to Morris and Cloud, under which, in part, the plaintiffs claim, 
and, being an inclusive survey, did not pass to McCreery an y land which 
had been previously granted. The next was a tract of 12,500 acres, 
which was surveyed in the name of George Messingbird; but while the 
land-books of Randolph county showed the survey to bave been made, 
(from which Shreve took his copies,) the évidence clearly shows that it 
was never filed in the land-oifice of Virginia, and that no patent for any such 
tract was ever granted to any one. The next is a tract of 105,000 acres, 
in the name of James Welch, which the proofs show was never granted to 
any one. There being no grants foreitherthe 12,500 acres or the 105,- 
000 acres, although a survey had been made upon the surveyor's books 
of Randolph county, at the dates referred to, the land still remained in the 
commonwealth of Virginia, now West Virginia, and no title passed to 
any one, and their entry upon the land-books of Webster, Mcholas, and 
other counties was an attempt to make a title which never in fact existed. 
The next was a tract of 58,000 acres. The évidence shows that, if this 
survey was ever made, it was never filed in the land-office of Virginia, 
and carried into grant. But it is shown by the évidence that Banks 
made 53 contiguous surveys, amounting in the aggregateto 58,500 acres, 
numbered consecutively from 1 to 53, but that only 43 of said surveys 
were ever filed in the land-office of Virginia, and that grants were only 
issued to Banks for 9 of them, amounting to 9,000 acres. It is very 
clear from the évidence that, while a portion of thèse lands lie within 
a portion of the grants under which the plaintiffs claim, yet ail of the 
9 tracts granted to Banks lie entirely outside of the lands of the plain- 
tiffs as claimed in this action. But, if this were not so, the same ques- 
tion of fraudulent entry of thèse several tracts of land exists as to them, 
to which I bave heretofore referred. Shreve had no légal connection with, 
and no légal interest in, nor any légal title whatever to, any of them, and 
the évidence does not show that he was authorized by any of the heirs 
of Banks or those claiming under him to bave thèse lands assessed with 
the back taxes and entered upon the assessor's books. As I hâve before 
stated, this is not only so in référence to the Banks tracts, but is equally 
so in référence to the tracts heretofore referred to; and therefore his acts 
in this instance were in plain violation of law, and the entry of those 
lands upon the assessor's books, being in plain violation of law, wasvoid, 
and the sale of thèse lands for the nou-payment of taxes for the year 
1868 was illégal and void, and the parties who became the purchasers at 
that tax-sale acquired neither an équitable nor légal title to the lands sold 
at that time under the eircumstances surrounding that sale. 

As to the McCreery tract, this tract was entered on the land-books of 
Nicholas county, Va. , and charged in the name of William McCreery, the 
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grantee, with the taxes for the year 1840, and for each year thereafter to 
and including 1850, and was returned delinquent for the non-payment 
of the taxes charged thereon for each of said years. In that year it was 
sold for the taxes then due and in arrears, by the sheriff of the county, 
and purchased by him for the commonwealth of Virginia, and was never 
redeemed. By this proceeding the title of McCreery beeame vested in 
the commonwealth of Virginia, and remained in it until the création of 
the state of West Virginia, when it beeame the property of that state, 
subject to rédemption by the former owner within five years from the 
20th day of June, 1863, the day on which the first constitution of the 
state took effect. Const. art, 9, §§ 3-5. The législature of West Vir- 
ginia, on the 2d of March, 1865, passed an act to give effect to thèse pro- 
visions of the constitution, (Sess. Acts 1865, c. 92, §§ 2, 3,) as follows: 

"Sec. 2. AU lands in this state heretofore vested in the state of Virginia 
by forfeitureorby purchase at tlie sheriffs' sales for delinquent taxes, and not 
released or exonerated by the laws thereof, or by the opération of the seventh 
section of the ninth article of the constitution of this state, may be redeemed 
by the former owners, by payaient into the treasury of this state, upon the 
certiflcate of the auditor, of the amount of taxes and damages due thereon 
at the time of such rédemption, on or before the t wentieth day of June, eigliteen 
hundred and sixty-eight. Sec. 3, Ali waste and unappropriated lands within 
this state, and ail lands in this state heretofore vested in the state of Virginia 
by forfeiture or by purchase at the sheriffs' sales for delinquent taxes, not re- 
leased and exoneiated, or redeemed in the manner prescribed in the second 
section of this act, shall be sold for the beneût of the school fund, in the man- 
ner hereinafter directed." 

The évidence shows that the former owner of this tract of land failed 
to redeem it from forfeiture, as provided by the constitution and laws of 
West Virginia, and the right to do so expired on the 20th day of June, 
1868, and from and after that day the tract was absolutely irredeemable 
by any person whatsoever, and, as I hâve before stated in regard to the 
other tracts, the entry of this tract of land by Shreve on the land-books 
of Nicholas county was unlawful and void for any purpose. If it could 
bave been entered for taxation at ail in 1868, Shreve had no right to en- 
ter it, because he was neither the owner, nor had he any visible interest 
in it; and the owner of it, if living, could not hâve had it entered with- 
out having paid the back taxes and damages for which it was sold in 
1850, and the taxes which had accrued since that time upon it. The 
title to ail the lands so procured by Shreve to be entered on said land-books 
and charged with taxes thereon, which are in question in this suit, be- 
ing in the state of West Virginia, they were not subject to entry in the 
land-books of any county, nor liable to taxation; and the entry of said 
lands in the land-books, and the charge of taxes thereon, were illégal, 
nuU, and void. After Shreve had the lands entered on the land-books 
with the view of securhag a sale, the parties from Pennsylvania, with 
whom he had been in correspondence, made him a visit, and he went 
with them on the lands, and entered into an agreement with them whereby 
they were to become the purchasers. Subsequently one Albert Owen, 
of the same state, also negotiated with htm in regard to the purchase of 
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the lands. It is apparent that ail of thèse parties, including Owen, were 
fuUy informed of the légal status of thèse lands when they ail entered into 
the fraudulent plans and schemes of Shreve to manufacture a title to them. 
Therefore they must be held to be purchasers witli notice of the fraud 
practiced by Shreve, if in fact they were not actual parties to it. The 
contract entered into between Shreve and Owen on the Ist day of May, 
1869, discloses fully their purpose, and clearly supports this view of the 
case. After this contract was made, Shreve abandoned the negotiations 
with the parties he first contracted with, and Owen, having associated 
the défendant Rich with him, they attended the tax-sales, and, together 
with G. P. Shreve, purchased ail of the various tracts of lajid heretofore 
referred to, and which Shreve had caused to be entered for sale, amount- 
ing to nearly 800,000 acres, for a sum less than $100. After the sala 
and the purchase of this large body of lands, the recorder executed deeds 
to the purchasers, and they executed deeds to each of the parties for 
their respective interests, as is fully shown by the various deeds filed as 
exhibits in the papers of this cause. I therefore conclude that, the title 
thus acquired by the défendants (if in fact it should be so called) be- 
ing a fraudulent one, the défendants took nothing under it, whether they 
had actual notice of the original illégal and fraudulent proceedings of 
Shreve and his associâtes or not. 

At this point I might refer to the question apsing upon the papers, 
as to the effect of the inclusive survey. I might also consider the va- 
lidity of the junior patents under which the plaintiffs claim; but, in 
the view I take of this case, I deem it unnecessary. And in this con- 
nection it must not be forgotten that, while Shreve and his confederates 
were executing this scheme, the plaintiffs, and those under whom they 
claim, were in the quiet possession of the lands in controversy, under a 
regular chain of title, paying the taxes thereon to the atate. 

Before cousidering the évidence of the défendants relating to posses- 
sion, I will notice their effort to protect themselves under the tax-sales of 
the title of Viscount de Fleury. Their connection with this sale is of the 
same fraudulent character as that we hâve heretofore referred to. There 
is no évidence in this cause to show that De Fleury ever had any title to 
the 100,000 acres of land sold in his name and purchased by the de- 
fendants. It was never charged on the land-books in his name in Web- 
ster county prior to 1870. When it was placed on the land-books of 
Webster county by parties who had no légal right to do so, it was clearly 
another step in the furtherance of the fraud running ail the way through 
this case. Such action finds no countenance in a court of equitj, and 
for this reason, if for no other, we must hold it fraudulent, which vid- 
âtes the so-called title of the défendants thus acquired to' this tract of 
land. The next act of the défendant Rich to better his title was his 
effort to hâve a portion of the Welch lands entered and sold in the name 
of Francis Hyland. The évidence shows that no such survey was ever 
filed in the land-office of Virginia, and that no grant ever issued thereon, 
and no such tract was ever charged with taxes on the land-books of 
either state until this effort to manufacture a title in this manner, The 



188 FEDERAL EEPORTEB, Vol. 47. 

deeds thus acquired for this land that had no légal existence conferred 
no title upon the grantees, the défendants. 

So far I hâve considered the question of title to the lands in contro- 
versy up to the date of the forfeiture of the Caperton title. When Ca- 
perton died intestate, as already stated, he was seised and possessed, 
both in law and in fact, of a fee-simple estate in the lands claimed by 
him. After his death the lands descended in this condition to his heirs 
at law, who are the plaintiffs in tliis action, and they so held them up to 
the time of the forfeiture to the state of West Virginia. As I hâve be- 
fore said, they, by proper proceedings under the laws of the state, re- 
deemed the lands, and became reinvested with the title, so that at the 
institution of this suit their chain of title was in itself complote. This 
disposes of the position of the défendants that the plaintiffs hâve no 
title to the lands in question, orany part of them, and cannot, therefore, 
maintain this action. 

The next obstacle presented by the défendants is that the law author- 
izing the rédemption of forfeited lands is unconstitutional. This ques- 
tion has been settled by the suprême court of this state, (^Waggoner v. 
Wolf, 28 W. Va. 820,) in which they hold the statute allowiug the ré- 
demption to be constitutional. The next contention of the défendants is 
that, if the rédemption is légal, still the deeds acquired under the tax- 
sale furnish them with a sufficient color of title upon which to found an 
adverse possession, which, if continued for the period of the statutory 
bar, ripens into and becomes an absolute title, which would be a bar to 
the recovery of the lands in controversy by the plaintiffs; and further, 
that if their possession should be held insufficient to defeat a recovery 
in an action at law, still it is sufficient to enable them to take the bene- 
fit of the forfeited title of the plaintiffs under the présent constitution 
and laws of the state. I hâve previously discussed the évidence of the 
plaintiffs on the quest'on of possession, and therefore deem it unneces- 
sary to pass upon it now,, except so far as it is necessary to the proper 
considération of tlie two positions of the défendants just stated. Con- 
ceding for the présent that they had color of title upon which to found 
their pos.=iession , the potential question for considération is, had they 
any such continuons possession as to bar a recovery? It is to be borne 
in mind that when the plaintiffs redeemed their lands from forfeiture 
their tenants were still in possession, and their title as well as their pos- 
session was fully restored in ail respects as it was before the forfeiture, 
unJess something had in the mean time intervened to prevent it. The 
évidence shows that the plaintiffs were in possession of their lands 
up to the forfeiture. After the forfeiture took place, the title to the 
lands passed temporarily into the state, and there remained until the ré- 
demption. During the period the lands were in the state the statute 
did not run in favor of tlae défendants. This principle was settled by 
this court, as now organized, in the case of Armstrong v. Mcrrrill, and the 
ruling was affirmed by the suprême court in the same case. 14 Wall. 
120. This action was brought on the 8th day of August, 1881. The 
défendants obtained their deeds Sep tomber 28, 1870, a little more thar» 
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10 years (the period of the statutory bar) before the commencement of 
this action. The forfeiture of the lands occurred in 1876, and under 
the law the statute of limitation ceased to run in favor of the défend- 
ants for the reason that, by opération of ]aw, they were transferred and 
vested in the state, where they remained for four years, thus cutting off 
the lapse of time necessary to mature the title under the statute. It is 
contended, however, by the défendants that they hâve acquired title 
under the provisions of section 3, art. 13, of the constitution of West 
Virginia, which reads as follows: 

"(3) AU title to lands in this state heretot'ore forfeited, or treated as for- 
feited, waste, and unappropriated, or escheated to the state of Virginia or 
this state, or purchased by either of said states at sales inade for the non- 
payment of taxes, and become irredeemable, or hereafter forfeited, or treated 
as forfeited, or escheated to this state, or purchased by it and become irre- 
deemable, not redeenaed, released, or otherwise disposed of, vested and re- 
maining in this state, shall be and is hereby transferred to and vested in any 
person (other than those for whose default the same may hâve been forfeited 
or returned delinquent, their heirs or devisees) for so much thereot as such 
person has or shall bave had actual, continuous possession of, under color or 
claim of title, for ten years, and who, or those under whom he claims, shall 
hâve paid the state taxes thereon for any flve years during such possession; 
or, if tbere be no such person, then to any person, (other than those for whose 
default the same may bave been forfeited or returned delinquent, their heirs 
or devisees,) for so much of said land as such person shall hâve title to, reg- 
ularly derived, mediately or immediately, from or under a grant from the 
commonwealth of Virginia or this state, which, but for the title forfeited, 
would be valid, and vyho, or those under whom he claims, has or shall hâve 
paid ail state taxes charged or ehargeable thereon for flve successive years 
after the year 1865, or from the date of the grant if it shall hâve issued since 
that year; or, if there be no such person as aforesaid, then to any person other 
than those for whose default the same may hâve been forfeited or returned 
delinquent, their heirs or devisees, for so much of said land as such person 
shall bave had claim to, and actual, continuous possession of, under color of 
title, for any flve successive years after the year 1865, and hâve paid ail state 
taxes charged or ehargeable thereon for said period." 

It will be observed that this aiiicle of the constitution provides for 
three classes of persons who may avail themselves of a title forfeited and 
remaining in the state. Under the first class, the person who seeks to 
avail himself of its pcssession must bave "had actual and continuous pos- 
session under color or claim of title for ten years." This question in- 
volves the défendants' adverse possession, which I will consider here- 
after, when I discuss that question. The second class provided for does 
not require possession, but under that clause of this article of the con- 
stitution that class of persons are entitled to the benefit of the forfeiture 
for only "so much of said land as such person shall hâve title to, regu- 
larly derived, mediately or immediately, from or under a grant from the 
commonwealth of Virginia or this state, which, but for the title forfeited, 
would be valid." It is intended by this clause to provide for those 
who held under junior grants, either from the old or new state. It is 
clear to my mind that tbe défendants in this case cannot protect them- 
selves under this clause of the constitution, for the reason, as I hâve hère- 
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tofore stated, that their pretended title was irregularly derived, unlaw- 
fully obtained, and fraudulent both in its conception and exécution, and 
therefore they acquired no title to the lands in controversy. Ttie re- 
maining question under this provision of the constitution is, are thèse 
défendants included in the third class of persons protected by it? Three 
things are necessary to briug tlie défendants within its protection: First, 
they must hâve a olaim of title to the lands in controversy; second, it 
must be under color of title. Both of thèse positions are unteuable, 
for the reason that the claim of the défendants is fraudulent, and there- 
fore could not be under color of title. As to the third requirement, that 
the défendants must hâve had an actual continuons possession of the land 
for five consécutive years, they hâve failed to establish any such posses- 
sion of any part of the lands claimed by them, as I will hereafter show 
in discussing their évidence of adverse possession; andit isonly so much 
of the "land as such persons shall hâve had claim to, and actual, con- 
tinuous possession of, under color of title, for five successive years," etc., 
that he can hold under this part of the section. But there is still an- 
other reason why the défendants cannot rely upon their tax-deeds for any 
purpose. The sherifF who made the sales failed to report "what estate 
in the lands he sold," as required by the statute. This the courts hâve 
held notonly to be essential, but imperative. Joyies v. Dik, 18 W. Va. 
764; De Forest v. Thompson, 40 Fed. Rep. 375. For thèse reasons the 
défendants hâve no "title to the lands regularly derived, mediately or 
immediately, from or under a grant from Virginia, or this state, which, 
but for the forfeited lands, would be valid," or otherwise. 

I now propose to consider the question of adverse possession. The de- 
fendants' possession begins with a lease or contract made by James Wood- 
zell, as the agent of Rich, one of the défendants, on the lOth day of May, 
1872, with William Mullins, Sr. A close scrutiny of this contract shows 
that it also savors of fraud, for by its terms there is an attempt to 
provide for a préviens possession oif 16 years prior to the date of the 
contract, and long before the défendant Rich set up any claim to the 
land, when there was no légal relation between them, and when Mullins 
was a mère squatter. But this lease is of itself insufficient. There must 
be an a«tual, continuons possession by Mullins under it for the défend- 
ants to avail themselves of it. Woodzell states that he put Jesse Ham- 
mons and others on the lands, as the tenants of Rich, but he fails to prove 
how long Mullins or any of tjie tenants occupied the land, orhow much 
they claimed under Rich. His évidence is very unsatisfactory as to the 
place, length of time, or extent of the possession claimed. It is lacking 
in ail of those essential éléments that go to make up a continuons ad- 
verse possession or holding. There is an effort to prove an adverse pos- 
session sufRcient to protect the défendants by différent occupants claim- 
ing them as tenants. For this purpose Moses N. Bafb, Peter B. Barb, Jesse 
Hammons, A. H. Cogar, George McFarland, and Christopher Baughman 
were examined. As to the Barbs, whatever possession they had, the 
évidence shows that they lived outside of the lands in controversy. Ham- 
mons' possession, as is shown by the contract of February 2, 1881, com- 
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meiiced in the fall of 1878, less than three years before this suit was 
brought. Hammons proves that Mark Hammons fcJlowed him in the 
possession of the land he occupied, but did not know how long he re- 
mained on it. After Mark left it, Stiltner, Clevenger, Peter Hammons, 
and he successively occupied this same improvement, but he fails to 
state how long any of them occupied it, and how long the improvement 
was vacant between the différent occupancies of it. It is true that they 
speak in a gênerai way, but upon both points the proof is unsatisfactory ; 
and hère it must be remarked that Stiltner and Clevenger were both ten- 
ants of the plaintifFs two or three years prior to the time the défendants 
claimed them as their tenants, and could not become tenants of the de- 
fendants until they either returned the property to the plaintiffs, or those 
under whom they claimed it, or abandoned it. Cogargave bis testimony 
in September, 1886, at which time he stated that he made an improve- 
ment under Hammons, who was acting for Rich, on the 100,000-acre 
tract, some 9 or 10 years before he gave bis déposition. He is clearl}' 
mistaken as to the time, evpn if the balance of his statement is to be 
relied on, for the reason that Hammons had nothing to do with Rich 
until the fall of 1878. Résides, he fails to locate his improvement, so 
that we may détermine whether it is within the boundaries of the lands 
in question. McFarland's évidence throws no light upon the questions 
involved. Thelast évidence I shall refer to is the évidence of the witness 
Baughman. His possession commenced in 1877, and he was still there 
when he gave his déposition. He locates his possession at a point out- 
side of the lands of the plaintiffs; but, even if this was not so, it com- 
menced too late to be of service to the défendants. From this examina- 
tion of the évidence of the défendants itis apparent that they bave failed 
by any évidence to prove the possession of this land before the suit was 
brought for five consécutive years. The possession attempted to be set 
up wa.s of such a transitory character as tb be utterly unreliable. It 
was not the actual, continuous possession for five consécutive years con- 
templa ted by the constitution. 

I bave considered ail the material questions involved in the issue. It 
follows from what I bave said that the plaintiffs are entitled to relief, 
and a decree will be passed setting aside the deeds from the recorder 
and other ofEcers of the state purporting to convey the title under the 
tax-sale, and also setting aside aU deeds made in pursuance of the title 
thus acquired. 
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RicHTEE et al. V. Magome, Collector. 

(Circuit Court, S. D. New York. October 31, 1889.) 

CosTS— Who mat Eeooveb— Removai. as Cause. 

In an action for the recovery of excessive customs duties illegallj' exacted, 
which is brought in a New York state court and removed into a United States 
circuit court of that state by the défendant, and in which the plaintiffs recover 
less than $50, neither the plaintiffs nor the défendant is entitled to costs. 

Appeal from Taxation of Costs. 

This action was brought on Augugt 29, 1888, in the supejior court of 
the city of New York, to recover, wifh interest, the sum of $300, claimed 
to hâve been illegally exacted as excessive customs duties of the plain- 
tiffs by the défendant as collector of customs, was removed on Septem- 
ber 13, 1888, by the défendant by a writ of certiorari, from the said su- 
perior court into the United States circuit court for the southern district 
of New York, and on May 21 and 22, 1889, was tried in the last-men- 
Moned court, and a verdict rendered therein for the plaintiffs in tlie sum 
of 22 cents. Thereafter both the plaintifife and the défendant presented 
bills of costs for taxation by the clerk of the United States circuit court, 
the plaintiffs claiming that, as they were the prevailing parties, they were 
entitled to costs; and the défendant claiming that, as no United States 
statute determined whether the plaintiffs or tire défendant was entitled 
to costs, he was, under the state statutes which give costs to the défend- 
ant when the plaintiff in actions like this action recovers less than $50, 
entitled to costs. The clerk refused to tax the defendant's bill, but taxed 
the plaintiffs' bill. The défendant thereupon appealed to the court. 

Stephen A. Walker, U. S. Atty., and Thomas Greenwood, Asst. U. S. 
Atty., for appellant, contended: 

(1) At common law, neither party was entitled to costs. Coggill v. Law- 
rence, 2 Blatchf. 305; Kneass v. Bank, 4 Wash. G. C. 106; Ethridge v. Jack- 
son, 2 Sawy. 598. 

(2) First, beforethe passage of the act of February 26, 1853, infra. Sec- 
tion 20, Act Sept. 24, 1789, (1 U. S. St. at Large, p. 83,) provided "that where, 
in a circuit court, a plaintiff in an action, originally brought there, or a peti- 
tioner in equity, other than the United States, recovers less than the sum or 
value of (ive hundred dollars, or a libelant, upon his owii appeal, less than 
the sum or value of three hundred dollars, he should not be allowed, but, at 
liie discrétion of the court, may be adjudged to pay, costs." In the case of 
suits against aiiy ofBcer of the United States or other person, for or on ac- 
count of any act done under the revenue laws of the United States, it was pro- 
vided by section 3 of the act of March, 1833, (4 U. S. St. at Large, 633,) that 
such suit might be removed to the United States circuit court. The amount 
to be involved in such suit to entitle the défendant to such removal was not 
specifled. That act provided that, alter certain steps had been taken, the 
cause should thereupon be entered on the docket of said court, and should be 
thereafter proceeded in as a cause originally commenced in that court. No 
provision ean befound in any statute that expressly gives costs to either party 
in such suit as last mentioned. Section 34 of the act of September 24, 1789, 
(1 U. S. St. at Largo, p. 92,) provided "that the laws of the several states, 
except where the constitution, treaties, or statutes of the United States shall 
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otherwise require or provide, shall be rogarded as rules of décision in trials at 
common law la the courts of the United States in cases where they apply. " 
While thèse laws were in force, and in 1824, 1846, and 1851, respectively, the 
cases of ElHs v. Jarms, 3 Mason, 457, and Hathaway v. Roach, 2 Woodb. & 
M. 63, and Coggill v. Lawrence, 2 Blatclif. 804, were decided, ail of whieh 
cases (with the exception of the case of Coggill v. Lawrence, which is appar- 
ently overruled by those of Field v. Schell, 4 Blatclif . 435, and Snripps v. 
Camphell, 22 Int. Rev. Rec. 250) liold that, when not provided for by the 
United States statutes, the right of parties to costs in the United States courts 
are determined by the laws of the states. 

(3) After the passage of the act of February 26, 1853, infra, and before the 
passage of- the Revised Statutes, the laws already cited being still in force. 
Section 1 of the act of February 26, 1853, (10 U. S. .St. 161,) provided "that, 
in lieu of the compensation now allowed by law to attorneys, solicitors, and 
proctors in United States courts to United States attorneys, clei'ks of the dis- 
trict and circuit courts, marshals, witnesses, jurors, conimissioners, and 
printers, in the seveial states. the ro]lowin<î and no other compensation sliall 
be taxed and allowed," etc. Then foliows a list of fées, etc. Section 3of tlie 
same act provides that "the bill of fées of clerk, iiiarshul, and attorneys, and 
the amount paid printers and witnesses, and lawful fées for exemplification 
and copies of papers necessarily obtained for use on trial in cases where, by 
law, costs are recoverable in favor of the prevailing party, shall be taxed by 
a judge or clerk of the court, and be included in and form a portion of a judg- 
mentor deereeagainst the losing party. ïhecase of Field v. Bch(dl, 4Blatchf. 
435, decided after the passage of the act of 1853, and in 1860, holda that in a 
suit commenced in a state court, and removed to a United States circuit court, 
if it be a suit in which tlie plaintiiï would bave recovered costs in the state 
court, if tlie suit had not been removed, he is entitled to recover costs in the 
circuit court, although, if the suit had been originally brought in that court, 
he would hâve recovered no costs. 

(4) After the passage of the act of June 1, 1872, infra, and before the pas- 
sage of the Revised Statutes, the laws already cited being siill in force. Sec- 
tion 5 of the act of June 1, 1872, (17 U. S. St. 197,) provided "that the prac- 
tice, pleadings, and forms, and modes of proceeding, in other than equityand 
admiralty causes in the circuit and district courts of the United States, shall 
conform, as near as may be, to the practice, pleadings, and forms, and modes 
of proceedings existing at the tirae in like causes in the courts of record in 
the state within which such circuit or district courts are held, any rule of the 
court to the contrary notwithstanding. " In tlie case of Ethridge v. Jackson, 
2 Sawy. 598, brought in a state court, and removed to a United States circuit 
court, and decided after the passage of the act of 1872, and on March 31, 1874, 
the court, though the state laws on the recovery by the plaintifïs of a like 
amount to that recovered by the plaintiff in this case gave costs to the de- 
fendant, lield that neither plaintiff nor défendant was entitled to costs. 

(5) Since the passage of the Revised Statutes, June 22, 1874. Section 968 
of the Revised Statutes (section 20, Act Sept. 24, 1789, as re-enacted) pro- 
vides that "when, in a circuit court, a plaintiff in an action at law originally 
brought tliere, or a petitioner in equity, other than the United States, recov- 
ers less tlian the sum or value of flve hundred dollars, exclusive of costs, in 
a case which cannot be brought there unless the amount in dispute, exclu- 
sive of costs, exceeds said sum or value, or a libelant, upon his own appeal, 
recovers less than the sum or value of three hundred dollars, exclusive of 
costs, he shall not be allowed, but, at the discrétion of the court, may be ad- 
judged to pay, costs." Section 643 of the Revised Statutes, (section 3, Act 
March, 1833, supra, as re-enacted,) as to reniovals to the United States cir- 
cuit courts of suits against a collector in a stcite court, provides, as did said 
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sections, Act March, 1833, that upon such removal the canse sball there- 
upon be entered upon the dockets of the circuit court, and shall proceed as a 
cause originally commenced in that court. Section 721 of the Revised Stat- 
utes is section 34 of tlie judiciary act passed September 24, 1789, supra, re- 
enacted with one or two verbal changes, but without change of meaning. 
Section 823 of the Kevised Statutes (section 1, Act Feb. 1853, supra, as re- 
enacted) provides that "the following and no other compensation shall ba 
taxed and allowed to attorneys, solicitors, and proctors in the courts of the 
United States, to district attorneys, clerks of the circuit and district courts, 
marshals, commissioners, witnesses, jurors, and printers in the several states 
and territories, except in cases otherwise expressly provided bylaw," etc. 
Section 983 of the Revised Statutes (section 3, Act Feb. 26, 1853, supra) 
provides tliat "the bill of fées of the clerk, marshal, and attorney, and the 
araount paid printers and witnesses, and lawful fées for exempliflcations and 
copies of papers necessarily obtained for use on trials in cases where by law 
costs are recoverable in favor of the prevailing party, shall be taxed by a 
judge or clerk of the court, and be included in and form a portion of a judg- 
ment or decree against the losing party." There is no law in the United 
States Revised Statutes, or any subséquent United States statute, that spéci- 
fies any case "where, by law, costs are recoverable in favor of the prevailing 
party." Section 914 of the Revised Statutes, (section 5, Act June 1, 1872, 
supra,) as re-enacted, provides that "the practice, pleadings, and forms and 
modes of proceeding in civil causes, other than equity and admiralty causes, in 
thé circuit and district courts, shall conform, as near as may be, to the prac- 
tice, pleadings, and forms and modes of proceeding existing at thetimein like 
causes in the courts of record Of the state within which said circuit or dis- 
trict courts are held, any rule of the court to the contrary notwithstanding. " 
Neither the Revised Statutes, nor any subséquent United States statute, dé- 
termines whether the plaintiff or the défendant, in a case like the one at bar, 
is entitled to costs. The cases of Scripps v. Campbeîl, 22 Int. Rev. Reo. 
250, and Howard v. American Bairy iXs C. Co., 10 Chi. Leg. News, 22, 6 
Amer. Law Rec. 193, decided after the passage of the United States Revised 
Statutes, and in 1876 and 1877, respectively held that, in a case like the one 
at bar, the state law governs as to which party shall recover costs. There is 
nothing inconsistent with thèse cases in Kreagers, Judd, 5 Fed. Rep. 27; 
and, if there be in TJ. S. v. Treadwell, 15 Fed. Rep. 532, that case to that 
extent is overruled by that of Pentlarge v. Kirhy, 20 Fed. Rep. 898. 

(6) The New York state law (section 3228, subd. 4, Code Civil Proc. N. Y.) 
provides that, in actions of the nature of the one at bar, the plaintiff shall 
not recover costs in an action for the recovery of money, tinless the plaintiff 
recovers $50. Section 3229 provides that costs shall be allowed of course to 
the défendant in such action, unless the plaintiff be entitled to costs therein. 

(7) The taxation of the plaintiffs' bill of costs should be disallowed, and 
the defendant's bill taxed. . 

Comstock & Brown, for appellees, contended: 

(1) Rev. St. U. S. §§ 823, 824, prescribe the sums taxable. Their lan- 
guage is clear and concise, giving the prescribed sums "on a trial before a 
jury in civil * * * causes," "except in cases otherwise expressly pro- 
vided by law." They require that said sums "shall be taxed and allowed." 
Section 983 requires that the costs, etc., provided by law, shall be taxed by 
the prevailing against the losing party. Were there no judicial rulings upon 
thèse provisions, there would, we think, be no doubt possible as to plaintiffs' 
right to costs. They are precisely within the statutes, at every point. 

(2) Défendant cites section 914 of the Revised Statutes, to the effect that 
state practice shall be foUowed with circuit and district courts, " as near as 
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may be," and the fact that, on a llke Judgment in the courts of this state, no 
costs would be allowed to plaintifls. In answer, we need only point ont that 
the state practice cannot be followed, when such action would involve the 
ignoring of an express statutory provision, mandatory in its terms, of wbicb 
it bas been said: "The courts hâve no discrétion but to apply this statute, 
and that witbout liberality of intendment." Stimpson v. Brooks, 3 Blatohf. 
456. 

(3) Two cases bave been decided by the judges In this circuit, upon the 
provisions on wbicb plaintiffs rely. Jndge BaowN rules, in U. 8. v. Tread- 
toell, 15 Fed. Kep. 532, that sections 823 and 824, Eev. St., are mandatory, 
and supersede ail earlier provisions of statuteas to costs, and that section 914 
bas no scope upon any question of costs covered by sections 823, 824. On 
the later case of Pentlarge v. Kirby, 20 Fed. llep. 898, défendant seems 
chiefly to rely. The main question presented in that case was wbether costs 
not otherwise taxable, in an action dismissed for want of jurisdiction, must 
be allowed on account of sections 823, 824. Judge Wallace considers that 
the Treadwell Case, if sustained, requires such allowance, and distinctlv in 
that View he disapproves the conclusions of Judge Bbown. On the oTher 
hand, he fully indorses tlie proposition made in the Treadwell Case, that sec- 
tion 914 bas no application to any question of costs in tlie class of cases re- 
ferred to in sections 823, 824. 

(4) But the essential différence lies herein: In Pentlarge v. Kirhy the 
common law would bave given no costs. In U. S. v. Treadwell, and in this 
action, it would hâve given them. The United States suprême court bas ex- 
pressly declared, in lîailway Co. v. JSwan, 4 Sup. Ct. llep. 510, (quoted by 
Judge Wallace in Pentlarge v. Kirby,) that by common law coats are to 
tbeprevailing paity, the exception being that, where there is no jurisdiction, 
the case must be dismissed, and costs cannot be given wherein judgment can- 
not be given. No statute is elted by défendant as overriding this common 
law, except section 914, Eev. St., and both the cases in this circuit, above 
cited, unité in holding that said section has no application to the présent 
case. Flaintiffs are therefore entitled to tax their costs. 

Lacombe, Circuit Judge. The taxation in favor of the plaintiffa ia 
disallowed. The defendant's motiou to require costs to be taxed in hia 
favor le denied. See Ethridge v. Jackson, 2 Sawy. 598. 
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(Circuit Court, D. Minnesota. July 7, 1890.) 

JnnGMENT or Dismissai/— Rus Ad^ddicata. 

Bismissal by the trial court at the end of plainti&'a cage on the ground tbatplaln- 
tifl's testimony failed to show his right to recover, and a subséquent appes^ to the 
suprême court of the state and an afflrmance by that court, is not an adjudication on 
the merits that can be pleaded la bar when an action on the saœe wrong ia oom- 
menced in the fédéral courts. 

At Law. 

Arctander & Arctander, for plaintifT. 
Shaw & Oray, for défendants. 

• Affirmed on appeal to the circuit court of appeals, see 48 Fed. Rep. 62. 
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Nelson, J. , (prally.) After a jury had been impaneled in this case, by 
stipulation of counsel évidence was subniitted under the second del'ense, 
setting up facts, by way of a plea in bar, of a former adjudication of the 
matters in issue. Under the évidence adduced I sustained the plea, and 
directed a verdict for the défendant on this issue, with the understand- 
ing that a motion for a new trial herein should be made and submitted 
•vvhen Justice Miller should arrive, to the end that this question, vvhich 
is an important one, could be finally settled, at least as far as this 
circuit is concerned, it being intima ted that the same issue was in- 
volved in other cases now' pending in this court. Justice Miller kindly 
consenting to sit with me on the hearing of the motion for a new trial, 
the question at issue bas been elaborately argued before us by respective 
counsel, and after giving the case considérable attention, we hâve arrived at 
a décision. Some years ago, perhaps before the question had been passed 
upon by the suprême court of the state of Minnesota, it was held by this 
.îourt. Justice Miller presiding, that when, in a case brought in the dis- 
trict court of the state, the defendant's counsel, after plaintiff had rested his 
case, had made a motion for a dismissal of the action on the ground that 
no case had been made out under the pleadings and the évidence, and such 
motion was granted by the district court, and the case ordered dismissed, 
sach proceedings w'ere no bar to the further prosecution of an action for 
the same wrong, at least not in this tribunal, if the citizenship of the 
parties would give this court jurisdiction, although a judgœent for dis- 
missal and for costs to défendant had been entered in the state court. 
That case, at the tirst hearing of this action, in my opinion, presented 
a somewhat différent aspect of the question from the case at the bar. I 
was well satisfied at the time that if counsel for plaintiff had rested upon 
the décision of the trial court, and had at once commenced his action 
over agaiii in this court, the proceedings in the state court could not in 
any manner be considered as an adjudication on the merits, and that, 
therefore, any such order, or even judgment of dismissal entered upon 
such order, could not be successfuîly pleaded in bar. But upon the 
first hearing in this action I was inclined to think that counsel, by pro- 
ceeding, under the statutes of the state, to move for a new triai, and, 
after this had been refused him, by appealing from the order refusing a 
new trial to the suprême court of the state, and in the latter court, upon 
a settled case setting forth ail the testimony offered by him at the trial, 
questioned the correctness of the ruling of the trial court, and had vol- 
untarily submitted the case to that court on the merits, and it afiirmed 
the action of the trial court, and judgment thereupon was entered in the 
case, such judgment could be pleaded in bar. I think I was wrong in 
taking that view of the matter, and for this reason: The district court 
of the state, upon the motion to dismiss, only determined the case as 
far as plaintifî's évidence was concerned. The only question presented 
to it was: Has plaintiff, by the évidence introduced by him, given 
sufïicient proof of his being entitled to the relief he asks for in his com- 
plaint? It does not prétend to détermine the controversy, or to ad- 
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judicate who is riglit or who is in the wrong. It simply said that "on the 
évidence on behalf of plaintiflf, which \ve now hâve before us, we can- 
not allow plaintiff to take the opinion of the jury on his case." Atthat 
time plaintiff of his own motion could hâve takenadismissal, which cer- 
tainiy would not hâve been a bar, and he is in no worse position when the 
court, on the motion of the opposite party, only does what plaintiff him- 
self voluntarily could hâve donc. Défendants introduced no évidence, 
nor did they rest their case and ask the court to pass upon the merits of 
it, or adjudicate on the respective claims of the parties. If défendants 
had rested their case when jjlaintiff rested his, and asked the court to 
bave directed a verdict for défendants, and it was done, this would hâve 
been an adjudication on the merits, and a bar to any other action. As 
it was, plaintiff, under the state statute, immediately after this order of 
disinissal, could bave commenced his action over again in the same court, 
or in any other court having jurisdiction, and by additional and further 
testimoiry might hâve presented a better and more substantial case to the 
court. Nor can I see that plaintiff 's appeal to and the hearing of the 
matter in the suprême court in reality places plaintiff in any worse posi- 
tion. His appeal was simply from the order of the trial court, denying 
plaintiff 's motion for a new trial. This motion fora new trial was based 
on the claim that the trial court erred in holding that plaintiff 's évidence 
then introduced was insufficient to entitle him to the relief his complaint 
asked for, and that, as then standing, his case should be dismissed. 
The hearing in the suprême court was directed only to the point whether 
the trial court committed an error in so holding, and the décision of the 
suprême court amounts simply to this: that the trial court committed 
no error in so ruling, and that, therefore, the order denying plaintiff's 
motion for a new trial should be affirmed. The adjudication of the su- 
prême court goes no further than that of the trial court. Neither court 
passed on the merits of the case, but simply on the sufïiciency of the 
évidence introduced at that particular trial to sustain plaintiff's claim. 
The suprême court of the state of Minnesota bas in an opinion cited by 
counsel on both sides (Justice Beery delivering the opinion') distinctly 
held that, after a plaintiff' bas taken ail the steps necessary lo obtain the 
décision of the court of last resort upon the dismissal of an action by the 
court below, and after the appellate court has affirmed that ruling, still 
thèse proceedings constitute no bar to a further prosecution of the same 
cause of action. And that court also states, although in that particular 
case it was perhaps not pertinent, and more in the nature of an obiter 
dictuin, that it would make no différence if judgment had been entered 
on the order of dismissal. In view of the décisions of the suprême court 
of the state and its interprétation of this statute of the state, I am in- 
clined to think I was wrong in sustaining the plea in bar. Mr. Justice 
Miller agrées with me in thèse views of the case, and the plaintiff''s mo- 
tion for a new trial of this action is therefore granted, without costs. 

•Graver v. Christian, 36 N. W. Rep. 8. 
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Miller, J., (oraUy.) The statutes of Minnesota seeni to leave no 
room for doubt that a dismissal by the court, after plaintiff bas rested 
his case, is not an adjudication on the merits, wliich can be pleaded in 
bar against the same action in the same or any other court. Such proceed- 
ings seem rather to be in the nature of a voluntary nonsuit than to partake 
of any of the characteristics of a trial on the merits. The question would 
hâve presented no difBculty whatsoever to my mind if I had been called 
upon to give my own construction of that statute. The only embarrassment 
I hâve experienced was frora the impression I received on the argument 
from the reading of a late décision of the suprême court of the state, in 
which it seemed to me at first blush that the court had taken a différent 
view of the statute from virhat its décisions had been in the cases reported 
in the 34th and 35th volumes of the Minnesota Reports. {Craver v. 
Christian, 26 N. W. Rep. 8; Andrews v. School-Dist, 27 N. W. Rep. 
303.) But upon doser investigation of this case I find that my first im- 
pression was wrong. That was an equity case, in which there was no 
jury to pass on the issues, and the court, although the disposition of the 
case was perhaps in forni a dismissal, finds that substantially it was a 
décision on the merits. The action was in the nature of a bill for spé- 
cifie performance, and what the trial court decided and the suprême court 
affirmed in the first case, was either that the paper on which the party 
relied was a good paper, or not agood paper, (I do not remember which 
way it was, and that is not material,) and that the contract was notsuffi- 
cient to sustain an action for spécifie performance. The court seemed to 
think that this necessarily disposed of the case on the merits, and that there 
was no use to go any further. I suppose it was a décision on the merits, 
being an equity case, and that the term "dismissal of the bill" really 
meant an adjudication on the merits. Whether it was wise or proper in 
that case to say that it was such a décision on the merits as would bar the 
beginning of another suit I am not prepared to say; but one thing is cer- 
tain, and that is that this décision of the supreiîie court was not upon such 
a case as the one at bar, and would not be applicable to the proceedings in 
the case now before us. What the judge deciding that case said, or at 
least evidently meant, was that the plaintiff's case contained ail the case 
that ever could be made, and that therefore the décision virtually was on 
the merits. I fully concur with Judge Nelson in his views that the plea 
in bar in this case cannot be sustained. 
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IsoN V. Nelson Min. Co. 

IsoN et al. V. Same. 

(C.rcuit Cowt, D. Oregon. Augtist 10, 1891.) 

1. FiLiNG— "What Constitutes. 

Markîng a sélection of lands made by the state under Act Cong. Sept, i, 1841. 
flied, witii the date thereof, and placing it on the files of the land-offloe, although 
not signed by the register, is prima fade a filing of the same; and, if the sélection 
is thereafter approved, the title thereto is vested in the state from the date of such 
filing. 

3. GkANTEES OP THE State. 

The riparian rights of a grantee of the state in such case are not affected by the 
claim of an appropriator of water, made after such sélection, though made before 
his grant. 
3. Pkioritt of Appropriation. 

On the testimony it is found thatthe plaintifEs, in addition to their riparian rights 
as purchasers from the state, are prior appropriators of the waters of Fine creek 
for agricultural and domestic purposes on their lands, to the défendant orthose un- 
der whom it claims. 
(Syllabus by tUe Court.) 

At Law. 

Zera Snow, L. B. Cox. and M. L. Ohnstead, for plaintiffs. 
Frank V. Drake and Charles F. Hyde, for défendant. 
Before Sawyer, Circuit Jndge, and Deady, District Judge. 

Deady, J. Thèse suits were commenced in the circuit court for Ba- 
ker county, and removed hère bj' the défendant, a corporation fornied 
under the law of California. The causes were then heard together, 
Since they were submitted, the plaintiffs, Strother Ison and Luther B. 
Ison, hâve died, and the cases hâve been regularly revived in the names 
of their heirs. 

The plaintiffs claim the right to the use of the waters of Pine creek 
for agricultural and domestic purposes as riparian owners and prior ap- 
propriators; and the défendants claim the same as the vendees of a ditch 
called the "Mill Ditch," of the Sturgill and Newton ditch, and the Au- 
burn ditch, ail of which it has concentrated in the Sturgill and Newton 
ditch, whereby it conveys ail the water of the creek, except in times of 
freshets in the spring of the year, to its mining ground, some four miles 
to the northward. This suit was commenced in 1888, a very dry sea- 
son, to enjoin the défendant from thus diverting the water from the 
crops of the plaintiffs, which were perishing for want of irrigation. 

The title of the défendant to thèse ditches is seriously questioned, 
particularly that of the Aubum; but wewill assume that it has acquired 
ail the right to them that is possible under the circumstances. 

The testimony is voluminous and contradictory, but the truth of the 
matter is not far to find. We will not discuss it in détail, but state the 
results of our examination, briefly. 

And first we conclude that the land of Strother Ison, the same being 
the N. W. i of section 28, in township 8 S., and range 39 E.; and the 
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land of 0. P. Ison, the same being the S. i of the S. I of section 21 of 
thesame tovvnship and range, — were state lands, selected by the state on 
May 11, 1866, under the pre-emption act of September 4, 1841. This 
wa? prior to the passage of the act of congress of Jnly 26, 1866, (14 St. 
253,) concerning water-rights on and over public lands. Therefore thèse 
Isons are first entitled to the waters of Pine creek as rii^arian ownors, for 
agricultural and domestic purposes. This conclusion involves the lind- 
ing that the file-mark — "May 11, 1866" — on the paper conlaining the 
sélection of the state, was and is a file-mark placed on the same in the 
Oregon City land-ofïïce, although not signed by the register. 

At this time there were only tvvo land-offices in Oregon, — the one at 
Roseburg, the other at Oregon City, — the latter of which included in its 
jurisdiction ail the lands in eastern Oregon. On .July 3, 1866, (14 St. 
82,) congress passed an act authorizing the président to establish an ad- 
ditional land-ofïîce in Oregon, in pursuance of which an office was es- 
tablished in eastern Oregon, at La Grand. We cannot find the procla- 
mation b}^ which this was done, but on December 10, 1867, the list of 
sélections made by the state in 1866 was filed in that office, or, more 
properly speaking, was transferred there from the Oregon City office, 
where it was first filed, by Gov. Gibbs, the agent of the state. The list 
in question describes the lands selected as subjectto sale at Oregon City, 
and contains the application of the governor, dated ''May 5, 1836," for 
the lands on behalf of the state. The list is numbered"42," but, when 
transferred to the office at La Grand, it was numbered in red ink "5," 
in accordance with the order of its receipt in that office, I suppose. It 
is indorsed: "List No. 42 (5) of lands located by the state of Oregon 
under the act of Sept. 4th, 1841, Wallaraett district, Oregon City. 
Triplicate filed May 11, 1866." 

In Sfiiplqi V. Cowen, 91 U. S. 337, and Patterson v. Tatum, 3 Sawy. 
164, it is held that the title in the state or pre-emptor of lands selected 
by either, when finally approved, relates back to the date of the sélection, 
— the iuitiatory act of the party claiming the land. 

The signature of the officer making the file-mark on the list of sélec- 
tions is not essential. The filing is the thing to be done, — placing the 
paper on the files of thé office, and indorsing the fact thereon together 
with the date. 

The paper is addressed to the Oregon City office. It manifestly 
came from there to the La Grand office after its establishment, marked 
"Filed, May 11, 1866," and presuraably was filed there by the proper au- 
thorities. Nothing to the contrary appears in the case. 

The act of July 26, 1866, maintains and protects persons who hâve 
acquired a vested right to the use of the water on the public lands for 
mining, agricultural, and manufacturing purposes by virtue of the local 
customs or laws. Any one who acquires the title to any portion of the 
public lands since the passage of this act takes the same subject to any 
such prior appropriation of water. 

But the state took this land befote the passage of this act, and neither 
it nor its grantees are charged with any such burden. 
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The riparian rights of Strother and 0. P. Ison are unqualified. They 
are entitled to ail the water that flows through Fine creek, if necessary 
for agricnltural and dornestic purposes, at least, in préférence to auy 
ditch, whether made before or ai'ter the land was selected by the state. 
Mining Co. v. Farts, 2 Sawy. 179; Vnmickle v. Haines, 7 Nev. 288. 

And if it is conceded that the sélection of thèse lands was not made 
by the state nntil the filing or transfer of the list from. the Oregon City 
office to that of La Grand, Deceinber 10, 1867, the sélection would still 
antedate the location of the Sturgill and Newton ditch, and no right of 
appropriation, as against the owners of thèse lands, could be acquired 
byit. 

The lands of Luther B. Ison in section 21 of the township and range 
aforesaid, are, first, the liomestead tract, consisting of the S. W. i of 
the N. E. i, the S. E. i of the N. W. i, the N. E. i of the S. W. i, 
and the N. W. i of the S. E. i, of said section, containing 160 acres, 
which he purchased of the United States, and obtained a patent there- 
for, on July 20, 1870; also the N. E. i of the S. E. i and the N. W. 
i of the S. W. i of the same section, which he purchased of the state, 
— the first on October 10, 1871, and the second on March 27, 1873, — 
the same having been selected by the state under the pre-emption act 
aforesaid, on June 26, 1868. 

Both forks or prongs of Fine creek, a mountain stream which flows 
easterly from Focohontas — a spur of the Blue mountains — pass through 
the lands of 0. F. Ison, and the south fork or prong through those of 
Strother Ison, and the north fork or prong flows through the N. E. i 
of the S. E. i of said section. In 1864, and prior to the sélection by 
the state, O. P. Ison settled upon his land, and in conjunction with 
one W. P. Payton, who was then an occupant of what is herein called 
the "homestead," with a view of acquiring the same under the home- 
stead act, constructed a ditch from Fine creek, above the forks or prongs, 
and took the water therefrom to their lands for the purpose of irrigation 
and dornestic use, which has been continued by 0. F. Ison ever since. 
In 1867 Luther B. Ison bought out Payton, and subsequently purchased 
the homestead from the United States, as above stated, and has used 
water of Fine creek, in connection with 0. F. Ison, for the irrigation of 
his lands in section 21 , ever since. 

The mill ditch was constructed about the same time, but only took 
water for mill purposes, and then it was returned into Strother Ison's 
ditch, or such water-courses as he used for the same. 

The Sturgell and Newton or Shin and Chandler ditch was not con- 
structed until July, 1868, and then only with a capacity of 100 to 150 
inches. It was constructed for mining purposes, and was gradually en- 
larged, until in 1875 it would carry 300 inches; and since it came into 
the possession of the défendant or its immédiate grantor, Blaisdell, in 
the 1all of 1887, it has been enlarged so as to carry about 1,500 inches, 

The Auburn ditch was constructed across the face of the mountain 
from the once mining town of Auburn, 3J miles south of Fine creek, to 
said creek, by the fall of 1864. It intercepted the water of a number of 
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small streams flowing down the face of the mountain between Auburn 
and Fine creek. It probably took out of the creek as much as 300 
incbes of water. Between 1866 and 1868 the Fine creek end wasfilled 
up and destroyed by a land slide, and the ditch was not used again to 
take water out of the creek until 1877. 

This was a clear case of abandonment witbin the Oregon statute, which 
substantially provides that, when a ditch is abandoned, and thereafter 
for one year the claimant shall cease to exercise acts of ownership over 
the same, he shall be deemed to bave lost ail claim thereto. Comp. 
1887, p. 1639, § 3833; Act Oct. 29, 1870, § 1. 

Fine creek was not in a mining district, and the farmers at the base 
of the mountain down which it flowed were accustomed to take water 
out of the same for agricultural and domestic purposes, by cutting ditches 
therefor, without filing any notice thereof witb the county clerk, for 
record or otherwise. 

On the whole, I conclude that Strother Ison is entitled to take by his 
ditch, as an appropriator, the first 300 inches of the waters that flow 
through Fine creek, for the irrigation of the N. W. i of section 28 afore- 
said, and that, as owner of said quarter section, he is absolutely entitled 
to the use of the waters of said creek thereon as a riparian proprietor, 
in préférence to any appropriation thereof; and that Luther B. Ison and 
0. F. ISon are entitled to take by their ditch, as appropriators, the 
next 600 inches of said waters for the irrigation of their lands aforesaid; 
and said 0. P. Ison is absolutely entitled to the use of the waters of said 
creek on the S. i of the S. } of section 21 aforesaid, as a riparian pro- 
prietor, in préférence to any appropriation thereof; and Lutlier B. Ison 
is in like manner entitled to the use of the waters of said creek on the 
N. E. i of the S. E. i of said section. The défendant is enjoined as 
prayed for in the bill. 



Chamberlain «.Mensinq. 
ICirctM Court, D. South CaroUna. August 8, 1891.) 

BUMMONS AHD COMPLAINT— VaBIXNOB — NOTICF.. 

Under the United States circuit court ru le 5, which provides that in Bouth Caro- 
Una, in ail actions othér than for the recovery of money, tho summons shall contain 
a notice to the eflect that, on failure of défendant to answer within a certain time, 
the plaintifl will apply to the court for the relief demanded In the complaint, a 
Bummons in an action for the recovery of land is iusufflcient which contaius a no- 
tice that, on default of answer, the plaintifl will "take judgmeut agaiust you foi 
relief demanded in the complaint. " 

At Law. 

MUchéU & Smiih, for plaintiff. 

Northrop <fc Memminger, for défendant. 

SiMONTON, J. The summons with complaint bas been aerved in this 
case. The complaint discloses an action for the recovery of land. The 
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défendant now moves "to set aside the complaint for irregularity, in 
that it does not conform to the summons." This is directed to the no- 
tice, which is in thèse words: "If you fail to answer this complaint 
within the time aforesaid, the plaintiff will take judgment against you 
for the relief demanded in the complaint." Under the practice iDrevail- 
ing in South Carolina when our rules were adopted, there were two 
modes of obtaining advantage of a defendant's default in not answering. 
In one class of cases, actions oncontract for the recovery of money only, 
the plaintiff could take judgment; that is to say, no application to the 
court was necessary. His judgment was at liand, and he took it with- 
out more. In ail other cases he was required to ask of the court the 
relief he sought, and the court gave it or refused it at discrétion. The 
Code then existing, and our rule 5, adopted in eonformity with it, im- 
peratively required the plaintiff to insert in his summons a notice. If 
the action was one arising on contract for the recovery of money only, 
the notice was to the effect that he would take judgment for the sum spec- 
ified therein, if the défendant failed to answer within a time specified. 
In ail other actions the notice required was to the effect that, if défend- 
ant failed to answer the complaint within such period, plaintiff would 
apply to the court for the relief demanded in the complaint. Under 
the flrst class the judgment was final, and that was the end of it. Un- 
der the latter the défendant could still come in and contend in mitiga- 
tion of damages, and object to the jurisdiction over the subject-matter 
of the suit. The insertion of this notice having been imperatively re- 
quired, its omision necessarily is fatal. In 1882 the Code of Civil Pro- 
cédure in South Carolina was changed. The practice of taking judg- 
ment was abolished, the first subdivision above quoted was repealed, 
and in every case relief must be sought at the hands of the court. The 
notice to be inserted in the summons was changed accordinglj'. It is 
unnecessary to follow defendant's attorney in his discussion of the efifect 
of this change of practice upon our rule 5. Whether it amends the rule 
proprio vigore, or whether this will dépend upon the action of this court, 
yet to be taken, it will not afïect this case. The plaintiff had adopted 
in his summons a form of notice, conforming not literally, but in sub- 
stance, to the notice required in actions upon contract for the recovery 
of money only. It is not synonymous with the notice required for ail 
other actions, as he says that he will take judgment, and does not say 
that he will apply to the court for relief. It looks narrow and technical. 
But it is a familiar rule that when a statute prescribes a form it must 
be followed. So, also, with a rule of court. The summons and com- 
plaint in this case do not conform, and whenever this occurs the com- 
plaint is irregular. Boington v. Lapham, 14 How. Pr. 862. In AUea 
V. Allen, là. . 248, the plaintiff was allowed, under circumstances in a 
measiire similar to thèse, to amend the summons. But, as the sum- 
mons is the very first step in a cause, there seems to be nothing to 
amend by. The plaintiff has leave to discontinue, and begin afresh, if 
he be so advised, paying the costs of clerk and marshal. There are as 
yet no attorney's costs. 
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RUSSELL V. RiCHMOND & D. R. Co. 

(Circuit Court, D. South CaroUna. August 14, 1891.) 

1. Master aîH) Servant — Couplihg Cabs — Use or Sticks— Coxtract—Waivtxo 
(Jlaims fob Injuries. 

Where a railroad company by rule forbids its brakemeu going between freight- 
cars to couple them, and provides that coupling must be done by means of a stick, 
the Company is not liable for the death of a brakeman "vvho, in considération of em- 
ployment by the company, signed a written récognition of suoh rule, waiving ail 
liability of the company tu him for any results of disobedience thereof, when it ap- 
pears that he understood what he was signing, that the company had provided 
coupling-stioks for the train, and that the death was the resuit of disobedience of 
the rule. 

3. Same, 

The paper signed by the brakeman was not a contractby the company exempting 
itself from liability for its own négligence. 

3. Same — Autdokitt of Conductoks. 

Railroad freight conductors do not so far represent the company as to be au- 
thorized to rescind rules made by the company for the guidance of its brakemen in 
coupling cars. 

At Law. Action by Mary A. Russeli, administratrix, against the 
Richmond & Danville Railroad Company, for damage caused by death 
of her intestate. 

Plaintiff's intestate, a brakeman on the railroad of défendant, was 
crushed to death between the cars on 12th February, 1890. He was 
brakeman on a freight train which had stopped at Westminster, iu 
this State, and was on the siding, awaiting a passenger train. The train 
had been divided so as not to obstruct a crossing, and a car at the inner 
end of the division was loaded with lumber, with pièces projeoting over 
this end of the car. When the passenger train passed, and the freight 
train was to be reunited, the intestate went to couple the cars. He went 
in between the two divisions without a stick, and, the locomotive back- 
ing down the front end of the train, he was caught and killed instantly. 
The testimony of plaintiff tended to show that the coupling gear was de- 
fective, and the mode of loading the car with lumber improperand dan- 
gerous, and that after the accident there was some neglect of the body. 
For the défense there was given in évidence tho foUowing paper, signed 
by the intestate on 24th January, 1890: 

"KiCHMOND AND BANVILLE RAILROAD CoMPANY, A. & G. DIVISION. 

"Atlanta, Ga., Jan. 24th, 1890, 
"I fully understand that the rnles of the Eichmond & Danville R. R. Com- 
pany positively prohibit brakemen from coupling or uncoupling cars, ex- 
cept with a stick, and that;brakemen or others iiiust not go between cars, Un- 
der any cirçuinstances, for the purpose of coupling or uncoupliny;, or for ad- 
jiistihg pins, etc., when an engins is attached to siich cars or train ;' and, in 
considération' of being employed by said cçrapany, I hërèby agrée to be 
bdufld by said rule, and wkive ail or an\- liability of said company to me for 
ainy. lesults of disobedience or infraction thereof. ' ' ■ 

."■•.: ■; ■ ; , -j- ; liis 

"Witness:' Z. V. Rainey. P^t X Kl^ssell. 

mark. 
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"I hereby certify that before Pat Russell signed the above, as appears by 
' bis mark, ' I read the sa me over to him, and carefully explained it. 

"Z. V. Rainet." 

It was also proved that sticks for coupling had been provided, and 
were on this train. Other testimony was added replying to that of the 
plaintiff on other points. In reply plaintiff introduced évidence show- 
ing that brakemen and others on the trains of this corapany habitually 
coupled and uncoupled cars without the use of a stick, within theknowl- 
edge of conductors of trains. At the conclusion of the testimony défend- 
ants moved that the jury be instructed to find for défendant. 

Westmoreland & Haynesicorth and W. D. Mayfield, for plaintiff. 

Cothran, Wells, Ansel & Cothran, for défendant. 

* 

SiMONTON, J,, {afier stating thefacts as above.) There are two issues in 
this case. Was there négligence on the part of the défendant causing 
the death of the intestate? Did the intestate contribute to this 
casualty? If the évidence on thèse issues be conflicting, they naust 
be submitted to the jury. But if the évidence on either of thèse issues 
"is undisputed, or is of such a conclusive character that the court, in 
the exercise of a sound judicial discrétion, would be compelled to set 
aside a verdict returned in opposition to it," the court can direct the 
verdict on the issue. Railroad Co. v. Converse, 139 U. S. 472, 11 Sup. 
et. Rep. 669. The undisputed testimony on the second issue is 
that the intestate signed the paper in évidence, dated 24th January, 
1890; that on 12th February, 1890, notwithstanding the contents of that 
paper, he went between sections of a train to which a locomotive was at- 
tached, and attempted to couple cars without a stick, the conductor 
not being near him, or seeing or ordering it. This was the proximate 
cause of bis death. It is contended with great earnestness and évidence 
of research that this paper is void as against public policy; that a rail- 
road Company cannot in advance contract with its employé for exempt on 
frora the conséquences of its own négligence. It is not necessary to ^dé- 
cide this point. The paper in question does not contract for any s uch 
exemption on the part of the défendant. It is a déclaration on the part 
of the intestate that the company will not be liabje to him for the con- 
séquences of certain acts on his part, which the railroad company forbid 
him to perform. There can be no objection to this. 

It is also maintained that this régulation is habitually disregard ed, 
within the knowledge of conductors of trains, and must be heid to be ob- 
solète. There is no évidence that plaintiff 's intestate ever disregarded 
this régulation before this tinie. It can scarcely beseriously maintained 
that a régulation recognized by him on 24th January, 1890, could be 
held obsolète l)y him on 12th February following. Nor am I prepared 
to say that the disregard of their duty by conductors could render ob- 
solète a régulation of the company, nor that a conductor so far repre- 
sents the company as to be authorized to rescind rules made by the cor- 
poration for his guidance, and ibr that of the train hands. The facts 
on this issue of contributory négligence being undisputed and being con- 
clusive, the jury will find a verdict for défendant. 
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In re Huddell a aU 
(District Court, E. D. PennsyVva'ma. April 3, 1891.) 

Bankeuptot— Claims in Favor or CrNITKD Statbs. 

The United States, not being bouad by the bankrupt acts, and not being compelled 
to proceed under them to recover a claim against a bankrupt, are entitled to allow- 
anoe from the bankrupt estate of its full claim, regardless of the rights of the 
creditors. 

In Bankruptcy. Exceptions to the award of the register. Seitzinger 
was sued on a bond given to the United States. The register awarded 
the United States $13,300, the full araount of its claim. 

Francis' Rawle and Sydney G. Fisher, for gener'al creditors. 

George H. Bacr, for Philadelphia & R. R. Company. 

W. Wîlkins Carr, Asst. U. S. Atty., for the United States, cited — 

As to the right to the govemment to recover their full claim, Lewis v. U. 
iS., 92 U. S. 618; V. S. v. Barnes, 31 Fed. Kep. 705. 

Butler, J. I cannot sustain the exceptions, nor either of them. 
About the first, second, fourth, and fifth I hâve not had serions doubt. 
About the third, — which relates to the allowance of "compound" inter- 
est on the government's claim, — I had such doubt Ti^hile listening to the 
argument. This claim was reduced to judgment after the adjudication 
in bankruptcy, and the judgment twice revived for principal and inter- 
est. The register allovi'ed the sum embraced in the last ravivai, with 
interest upon it. In the absence of Lewis v. U. S., 92 U. S. 618, 1 would 
hesitate to confirm this allowance. The Case cited, however, sustains it. 
Starting with the view there pronounced, that "the United States is in 
no wise bound by the bankrupt act," and not, therefore, required to pro- 
ceed under it to recover a prior claim against the bankrupt's property, 
the register's conclusion is unavoidable. The right to recover the amount 
of the last judgment, with interest upon it, as against the bankrupt, can- 
not be doubted; and, if the govemment is unafïected by the bankruptcy 
proceedings, it is necesSflrily unaffected by the rights of creditors under 
them. The allowance of simple interest ou the claim might be sustained 
without appealing to the case cited. The govemment being entitled to 
a préférence, and entirely secure of payment, the delay in settlement 
from nursing the estate, must be presumed to hâve been intended for 
the benefit of gênerai creditors, and equity would seem to require that 
the government's loss from this delay should be compensated from the 
fund for distribution. Furthermore, the cases cited on the argument 
show the allowance of such interest under similar cirçumstances. 

1 Reported by Mark Wilks CoUett, Esq., of the Philadelphia bar. 
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In re Htjddell et al.^ 
{Circuit Court, E. D. Pennsylvania. May 37, 1891.) 

1. Assignées in Bankhtjptot— Judgment Lien. 

Assignées in baukruptcy can assert only the rights of the bankrupt, and henca 
the lien of a judgment is of unlimited durakon against them. 
3. Same— Revival of Judgment. 

Assignées in bankruptcy are not terre-tenants, who must hâve notice of revival ot 
a judgment. 

3. Same — Sale ov Land. 

Where land of a bankrupt's estate bas been sold by the assignées in bankruptcy 
for cash, but a part only of the considération was paid down, the remainder being 
paid in installmeuts, the conversion of the land into money as against the assignées 
may be held to hâve taken place at the time of the sale, although the assignées in 
bankruptcy held the légal title until the installments were ail paid. 

4. Same— Interbst on Judgment. 

Simple interest may be allowed on an original judgment even when there bas 
been a conversion of the bankrupt's real estate, when the f und obtained bas yielded 
interest. 

In Bankruptcy. Exceptions to register's report. Appeal of Philadel- 
phia & Reading Railroad and assignées in bankruptcy from decree of 
the district court. 

A sale was made in 1877 of the real estate of the bankrupt, but, on 
account of the failure of the vendee to pay down the full considération, 
the légal title was retained in the hands of the assignées until complète 
paynient was made. 

Sydney G. Fisher and Frank Rawle, for gênerai creditors. 

Chas. T. Heehner, for Philadelphia & R. R. 

W. WiOcins Carr, Asst. U. S. Atty. 

AcHESoN, J. Upon any view of the case permissible under the au- 
thorities the decree of the district court must be affirmed. 

1 . In this contest the assignées in bankruptcy stand upon and can as- 
sert the rights only of the bankrupt, Seitzinger. Stewart v. Phtt, 101 U. 

5. 731, 739. Now, it is the settled law of Pennyslvania that the stat- 
ute whicb restricts the lien of a judgment to five years opérâtes only in 
favor of purchasers from the debtor and judgment creditors, and as to 
every one else the lien is of unlimited duration. Aurand's Appeal, 84 
Pa. St. 151; Brown^s Appeal, 91 Pa. St. 485. Hence the lien of the 
several judgraents hère in question, as against the judgment debtor and 
his assignées in bankruptcy, was without limit. 

2. But in fact revivais took place by service of the writs of sa. fa. upon 
the défendant in the judgments; and such revivais were good, without 
notice to the assignées in bankruptcy, who were not terre-tenants within 
the meaning of the statute. In re Fulimi's Estate, 51 Pa. St. 212, 213; 
Wrigley v. Whitaker, 2 Wkly. Notes Cas. 420; Lazear v. Porter, 87 Pa. 
St. 516. 

'Reported by Mark Wilks CoUett, Esq., of the Philadelphia bar. 
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3. Under the peculiar circumstances of this case, the conversion of 
land into money may well be regard ed as haviag been fully accomplished, 
as against the assignées in bankruptcy, in the year 1877. The action 
of the register in allowing interest only upon the amount of the several 
original judgments was in accordance with the established practice in 
bankruptcy, and correct. I may add that, even upon the theory of a 
conversion in 1877, no just objection can be made to the allowance of 
interest to the judgment creditor, the fund having yielded interest. 



In re Spain el al. 
{Circuit Court, JE. D. North CaroUna. July 3, 1891.) 

1. PbDDLERS— LiOENSES— COKSTITUTIONAL liAW. 

Laws N. C. 1889, c. 316, § 84, whlch provides that "every persoa, a citizen of the 

. United States, authorized to do busiapss in this state, who, as principal or agent, 

peddles * * * goods, wares, or mèrchandise, shall pay a license tax as foUows : 

* * *, " is unconstitutional as to citizens of other states, as regulating Interstata 

commerce. 

2. Same — Sale bt Samples. 

Where maftuf aoturers of household goods of West Virginia sent their agents into 
North Oarglina to sell goods by sample on the installment plan, the goods to be de- 
livered to eaoli purchaser by the agent afterwards, the fact that the goods were to 
be delivered by the agent does not make him liable to pay tax as a peddler, as pre- 
scribed by Laws N. C. 1889, c. 316, § 24. 

At Law. Application by A. Spain and W. G. McCune for a writ of 
haheas corpus. 

Bond, J. The above-nanied parties were employed byGately& Con- 
roy, manufacturers and dealers in agents' specialties, to sell their goods, 
■vvhich consisted of lamps, lamp-shades, casters, lambrequins, and 
every variety of household goods. Gately & Conroy were citizens of 
West Virginia, and their manufactory was at Charleston in that state.^ 
The petitioners, in pursuit of their business, reached Ealeigh, N. C, 
and proceeded to sell the goods of Gately & Conroy on the installment 
plan, by samples. Their melhod was to carry samples from door 
to door, and, if they found anything exhibited was wanted by the 
householder, the householder or purchaser ordered it bj' written order 
direct from the manufacturers at Charleston, W. Va. No sample in the 
hands of the petitioners was ever sold. When the purchasers' orders 
reached Charleston the variety of household articles were ail packed in 
one or more boxes, and were consigned to petitioners, to be b}' them de- 
livered. Upon delivery the purchaser signed another contract with 
the manufacturers, respecting future payments, which was forwarded to 
them at Charleston. The form of the order and agreement to pay on 
the installment plan is hère inserted; 



Date 


1Sn _ 


Siibsoriber .... 


A ddress 


Article 




Delivered 


.... 189.. 


Asent 
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Place ...Date 189.. 

This is to certify that I hâve this day ordered from 

Gately & Conroy, through their agent 

. . . .one 

{ to be delivered 

Signed 

Address 

Occupation 

Note. Ail eanvassing required to be done by sainpie, ;mù above sjiaees 
fllied. 
Collect - 

]Mo agreement recognized that is not contained in this contract. 

For the sum of $ -, to be paid by me, the undersigned, Gately & Con- 
roy haye this day so'.d and delivered tome the folio wing chattels: * * * 

I hâve paid on account of said piirchase piice the sum of $ cash, and I 

am to pay the balance as follovs's: $ each and every until the 

full amount is paid. To seciire deferred payraents I hereby relinquiah unto 
the said Gately & Conroy ail my right, title, and ownership in and to said 
chattels, to hâve and to hold the same until said indebtedness is paid ; and in 
considération that I wili meet said payments promptly, and will safely keep 
said chattels, and use the same with care at — — , and that I will not reniove 
the same therefrom, withbut their knowledge and consent first obtained, the 
said Gately & Conroy hereby permit me to hold said chattels for them, andto 
enjoy the use of the same, while in my possession, on the following conditions: 
If I fail to promptly pay any one of said deferred payments when the same 
become due, or if I misnse said chattels, or remove, or attempt to remove, the 
same, or any part thereof, from said location, or in case of the seizure of the 
same by process of )aw, or in case the said Gateïy & Conroy hâve, in their 
opinion, good reasoii to fear for the safety of tlieir interest in said chattels, 
the said Gately & Conroy are to hâve, and are hereby conceded, the right to 
take said chattels back into their possession, without previous demand, and 
without légal writ; and for that piirpose I hereby give them or their agents 
the authority to enter my premises without légal process, at any reasonable 
hour of the day, and carry said chattels away. It is expressly understood, 
Lowever, that if, for any of the foregoing reasons, said chattels are retaken 
by said Gately & Conroy, under the terms of this instrument, the said Gately 
& Conroy may repair and store the sarae at my exponse, and may sell the 
same within a reasonable tirae, at private sale or otherwise, in the regular 
course of business, and pay over to me or my assigns the proceeds of such 
sale remainifig after flrst deducting therefrom ail sums still owing by me on 
account of the above-mentioned deferred payments, together with ail reason- 
able charges and expansés attending the recovery, repair, storage, and sale of 
said chattels, (including court costs and attoruey's fées.) 

Party's name in fuU 



"Witness our hands and seals this 
day of , 189- 



GatelY & CouKor. [Seal.] 
[Seal.] 



Home address; 

No Street. 

Post-office 

State 

Agent ......... 

There is no dispute about the facts. Forconducting this business the 

petitioners were arrested by the authorities of North Carolina, and, be- 

ing heid in custody, hâve petitioned to be reieased on habeaa corpus, be- 

cause their arrest and imprisonment are in violation of the constitution 

v.47F.no.3 — 14 
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of the United States. The charge against the petitioners is that they 
violated chapter 216, § 24, of the Laws of North Carolina of 1889. This 
chapter and section, so far as this case is concerned, are in the words 
folJowing: 

"Every person, a citizen of the United States, authorized to do business in 
this State, who, as principal or agent, peddles * * * goods, wares, or 
merchandise, shall pay a license tax as follows: * * *." 

The tax prescribed petitioners refused to pay. The question, then, 
to be deterniined is whether or not this act is in violation of the provis- 
ion of the constitution, wbich gives to congress the power to regulate 
commerce between the stàtes. In the case of Robhins v. Shelhy County 
Taxing Dist., 120 U. S. 489, 7 Sup. Ct. Rep. 592, the suprême court 
has said, in a most elaborate opinion by Justice Bradley, that the nego- 
tiation of sales of goods which are in another sta,te for the purpose of in- 
troducing them into the statewhere the negotiation is made is Interstate 
commerce. The Carolina statute applies to every person, a citizen of 
the United States, and makes no discrimination between the citizens of 
that state and those of the other states. But in the same opinion the 
suprême court détermines that this is of np conséquence, because Inter- 
state commerce cannot be taxed at aU, whatever a state may choose to 
do in the way of taxing its own citizens engaged in trade. We may 
conclude then, safely, that thèse petitioners, when engaged in showing 
the samples of goods manufactured by their principals in West Virginia, 
w<3re engaged in interstaté commerce, and that, whether or not they 
came within North Carolina's statutory définition of peddlers, they could 
not be taxed by that state. So far the facts in this case coincide with 
thQse in RobUm v. Shelby County Tiixing Dist. There is a fact, however, 
hère which it is argued distinguishes it from that case. It is admit- 
ted that, while thèse petitioners — "drnmmers," as they are styled in 
Shelby Oounty Taxing District Oase — weré engaged in the sale of goôds 
from the West Virginia factory, which were orderéd by the purchaser 
directly from that state, the whole of the articles sold, comprising 
every variety of small household sluff, was placed in a box or boxes, 
consigned in bulk to petitioners for distribution, and that, when the 
box containing ■ them was opened, the property became interniingled 
with the propertj' of the state, and was taxable, and the peddling of it 
liable to the tax prescribed. We are of opinion that under the décisions 
of the suprême court this property did not become taxable in North Car- 
olina until it reached the purchaser. It is idle to say, as the suprême 
court does in the case quoted, that a non-resident may send drummers 
or persons to solicit sales in a sister state, but that the state may tax him 
for making delivery of the goods sold. If thèse goods which petitioners 
sold in North Carolina had been placed in charge of an express çompany, 
packed in boxes, with directions to open the box at the point of consign- 
ment, and to deliver to the parties whose nameS were on a descriptive 
book the several articles set down thereon to them as purchasers, wouid 
the express company bave been a peddler? The right to sell implies 
the obligation and right to deliver. It is as much Interstate commerce 
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to do the one as the other. We are of opinion that the arrest of thèse 
parties was illégal for the reasons above given, and direct their discharge 
from custody. 



In re Coecoean. 
(Circuit Court, N. D. Califomia. August 19, 1889.) 

PENITE.NTIART— Commutation dp Sentence. 

Aot Cong. March 3, 187S, (ReT. St. U. S. Supp. 184,) which pnovides for commuta- 
tion for good behavior for persons convicted under United States laws and confined 
in "any prison or penitenuary" of a state whioh has no System of commutation, 
does not apply to persons confined in county jails or other places of temporary con- 
finement. 

At Law. 

Application of Richard Corcoran for writ of habeas corpus. The act of 
March 3, 1875, referred to in tihe opinion, provides that "ail prisoners 
convicted of any offense against the laws of the United States, and con- 
fined in exécution of the sentence upon such conviction m any prison or 
penilentiary of any state or territory which has no sj'stem of commuta- 
tion for its own prisoners," shall hâve certain déductions from their sen- 
tences for good behavior. 

Eefore Sawyer, Circuit Judge, and Sabin, District Judge. 

Sawyer, J. We are of opinion that the words "any prison or peni- 
tentiary" in the act of March 3, 1875, (1 Supp. Rev. St. 184,) means 
state-prison or penitentiary, and does not include county jails, or places 
atnploj'ed for temporary confinement, or confinement for short periods 
for petty offenses. In some states the place of confinement, in punish- 
ment of the higher grade of offenses, is called a "state-prison," and in 
others a "penitentiary," and congress recognized this fact in providing 
for crédits in this act. The act supersedes the the similar provision in 
sections 6543 and 5544, Rev. St., in which the words "jail or peniten- 
tiary" are used. This change in the language is significant, and indi- 
cates an intention to limit crédits to those state-prisons and penitentia- 
ries properly so called. This view renders it unnecessary for us to ex- 
press our opinion upon the constitutionality of the state act allowing 
crédits, a question which more properly belongs to the state suprême court 
to décide. Let the writ be denied. 
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National Cash-Registeb Co. v. American Cash-Register Co., 

(two cases.)' 

{Circuit Court, E. D. Pennsylvania, June 3, 1891.) 

1. Patents for Inventions — Noveltt— Cash Registeu. 

The claim embraced the old éléments in a cash-register of keys, key-levers, and 
rods, each pro vided with a shoulder, andcarrying an indicatingtablet, and a support- 
jng bar yieldingly held against the key-levers, and preased back by the shoulder of a 
rod when raised, and sprlnging back under it, and upholding it by catching under 
the shoulder, aad depended for its novelty upon the élément of a Connecting train 
of mechanism common to the whole séries of kes's, and interposed betvveen them 
and the supporting bar, to move the bar avvay from the shoulders further than it 
would be moved by the shoulders of the rising rods. Pivoted latches, one for each 
tablet, had previously been used to move the isupporting bar away further from the 
shoulders than could be done by the shoulders themselves. Held, as the combina- 
tion gave new capabilities to the devioe, and was new, the claim embraced patent- 
able novelty. 

2. Same— Infringembnt. 

The patent claimed, in combination with a number of other éléments, each old, 
a supporting wingand Connecting mechanism, common to ail the keys, and inter- 
posed between them and the "supporting wing," whereby, by the motion of any 
key, the wing will be moved back, and the disengagement of the shoulder of any 
bey remainlng up secured, and the wing allowed to spring back to catch under the 
shoulder of the rising key. This mechanism consisled of a bar, held up beneath 
the front ends of the key-levers; an arm at either end of the bar pivoted "to give it 
a rising and falling motion ; atrigger; a link Connecting the bar and trigger; an 
L-bar bearing against the "wing; " and a trip, provided with a shoulder, and catch- 
ing onto the ïj-bar, against which shoulder the trigger works. The défendant re- 
placed the "wing"by a transverse incllned faced supporting bar, working in guides 
at its ends, and yieldingly impelled towards the upholding bars; and bis Connect- 
ing mechanism consisted of a cross-bar, liftedby the key, and falling when the key 
was released ; a vertieally sliding bar connected' therewith, and having at its upper 
end a latéral projection engaging with a trip on the bell crank lever which bears 
against the supporting bar. Held, that défendant infringed. 

3. Same. 

In a suit in another circuit against another respondent on. the claim in suit hère, 
the respondent's " plate and Connecting devices"had been held not équivalents 
of the corresponding devices of complainant's patent. Held that, as upon an ex- 
amination of the former respondent's de vice obvious différences between it and the 
présent defendant's device appeared, the court would not partioularize the points 
of distinction, but would décide independently on the question of.infringement hère 
. presented. 

4. Same— ExTEKT oï Claim. 

A clause in the spécification stated that "the elbow, (shoulder,) d, of the rod in 
rising aids in pressing back the wing, I. " The claim contained no suggestion that 
the shoulder and the Connecting mechanism operated simultaneously to press back 
the wing. The complainant's expert testifled that such simultaneous action was, 
for any length of time, impossible. Held, the claim Is not to be restricted to 
mechanism operating simultaneously with the shoulders to move back the wing, I. 

5. Same— Infringement— FoKMER Adjudication. 

The third claim of patent to Campbell, No. 253,506, for a cash-register, was ad judi- 
cated in another circuit, (National Çash-Reglster Cn. v. Boston Cash-Indlcator 
& Recorder Co., 45 Fed. Rep. 481,) and no such distinction appears between the 
device there ànd the présent respondent's device as would Justify a différent 
détermination, and the former décision will be followed, and the device declared 
not to inf ringe. 

In Equity. 

Peck & Rector and Lysander Hill, for complainant. 

Earnest Howard Hunier and John R. Bennett, for respondent. 

' Keported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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AcHESON, J. Thèse two cases are between the same parties, and were 
heard together. One of them is a suit for the infringement of letters 
patent No. 271,363, granted January 30, 1883, to James Ritty and John 
Birch, for improvements in cash-registers and indicators. The other 
suit is for the infringement of letters patent No. 253,506, granted Feb- 
ruary 14, 1882, to Michael Campbell for an irhprovement in the like 
apparatus. The Ritty and Birch invention relates to cash-registers and 
indicators designed for the use of store-keepers and others as a means 
of accurately registering the cash receipts for any given period of time, 
and for indicating to the customers that the amounts paid bave been reg- 
istered. The machine described in the patent is provided with a séries of 
numbered keys, each of which may be independently operated; a séries 
of indicators bearing numbers corresponding to those on the keys, one 
of which indicators is brought into view whenever its appropriate key is 
pressed ; and a bell sounded to attract the attention of the eustomer and 
by-standers. The keys are levers pivoted on a horizontal shaft in the 
lower part of the machine, and on the rear end of each rests a vertical 
rod, working in guides, so as to freely rise and fall. The upper end of 
each of thèse rods carries a tablet bearing a number answering to that 
on the button of its key. The tablets are normally out of sight; but 
upon the dépression of any key the rear end of the key-lever rises, and, 
lifting the vertical rod, which rests upon it, exposes to view the tablet 
it carries. As a means of holding the indicator up after its key bas been 
released, each tablet-rod is provided with a shoulder, and acrossthe ma- 
chine, in position to engage the under side of thèse shoulders, is a sup- 
porting bar, (designated in the patent "wing, I,") which is pivoted at 
each end, and is thus free to vibrate. Its upper edge inclines towards 
the tablet-rods, and is yieldingly held against them by a spring, so that 
when any rod is lifted its shoulder may press back the edge of the bar 
until it passes above it, whereupon the bar is moved forward by its 
spring into the path of the shoulder, and the latter drops back, and 
rests upon the bar when the key is released. Everything thus far de- 
scribed had existed in some form or other in machines of this class before 
the date of the Ritty and Birch invention. The novel contrivance de- 
vised by them consists in a "Connecting mechanisra," which is operated 
by any one of the séries of keys, and moves the supporting bar (wing, 
I) independently of the shoulders on the txblet-rods. This mechanism 
is of this nature: Underneath the front ends of the key-levers, and held 
up against them, is a cross-bar, K, having at either end an arm, .J, by 
which it is pivoted, and may bave a rising and falling motion. One of 
thèse arms connecte with a link extending rearwardly and attached to a 
trigger or lever, m. Above this lever is an L-shaped bar, pivoted at the 
ùpper end of its vertical arm, and having the end of its latéral arm bear- 
ing against the upper front edge of the supporting bar or wing, I. A 
tripC'folloWer, j,") is so pivoted and suspended that it extends below 
the elbow of the L-shaped bar, resting against a shoulder thereon, While 
against the lower projecting end of the tiip the lever, m, bears. Thés» 
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parts are so related that upon the dépression of any key of the séries the 
cross-bar, K, is also depressed, and the arm, J, is moved, producing a 
vibration of the lever, m, and a movement of the L-bar against the wing, 
I, causing the latter to swing back far enough to easily allow the shoul- 
der on any tablet-rod to pass it. When the wing, I, bas been moved 
sufficiently for this purpose, the end of the lever, m, slips otî the trip, 
permitting the L-bar to drop back, and the wing, I, (under the action of 
its spring,) to swing in towards the tablet-rods in time to catch under- 
neath the shoulder of the tablet-rod then being lifted. On the release 
of the actuating key the cross-bar, K, returns to its former position, 
and swings the lever, m, back into place, ready for another opération. 
The défendant is charged with infringement of the first claim of the pat- 
ent, which is as follows: 

"In a régistering and indieating machine, the combination, with a séries of 
indicating tablets operated by a séries of keys, of a séries of rods, each pro- 
vided with a detent or shoulder, and carrying one of the aforesaid tablets, 
and a supporting wing, with Connecting mechanism, whereby, upon operat- 
ing any one of the keys, the wing is so moved as to permit the passage of the 
rod, and whereby, upon the release of the key, the wing engages with and 
holds up the tablet-rod and tablet, sabstautially as described." 

The évidence satisfies us that this combination was absolutely new, 
and that it gives to the machine increased efficiency, and, indeed, a new 
capability, completely remedying serions defects. It is highly impor- 
tant when a key is operated, and its rod and tablet are elevated, that any 
tablet-rod already up and resting by its shoulder upon the supporting 
bar shall be released, so that its tablet may disappear. But in actual 
practice with the old machines operated by a separate mechanism for 
each key of a séries, it was found that the shoulder of the rising tablet- 
rod frequently failed to move the supporting bar sufficiently to efFect the 
libération of the tablet-rods already up by reason of a lack of perfect ad- 
justment of the parts, the wear of the same, or the clogging by dirt. 
This difficulty was efifectually overcome by the Ritty and Birch inven- 
tion, which interposes a train of mechanism, common to the whole séries 
of keys, between them and the supporting-bar, so that, whenever any 
key is depressed the Connecting mechanism is set in motion, and 
thereby the supporting bar is moved so far back as to insure the dis- 
engagement and fall of any tablet-rod whose shoulder may be resting 
upon it. It must be conceded that previously means had been em- 
ployed — namely, a séries of pivoted latches or levers, one for each 
tablet-rod, co-operating with the shoulders of the rods — to move the 
supporting bar further away than could be done by the shoulders them- 
selves. But it is also true that Ritty and Birch were the first to ac- 
complish this resuit with entire certainty of opération, and by meana 
altogether différent, both as respects construction and modeof opération, 
from the old devices; thus perfecting the machine in this regard. Again, 
we think the évidence shows that Ritty and Birch achieved also an im- 
portant new resultj certainly one which before had never been accom- 
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plished in any praetical way. As we hâve seen, the Connecting mech- 
anism of the patent takes power directly from any key of the séries, and 
moves the supporting bar (the wing, I) independently and regardless of 
any actuation of it by the shouldered tablet-rods. Now the supporting- 
bar is thus moved even by the opération of a key whose tablet-rod is al- 
ready up, with its shoulder above and resting on the supporting-bar. 
But, plainly, without the Connecting mechanisni this could not be done. 
This new capability is of great praetical benefit. For example, in the 
absence of Connecting mechanism, if two tablets are up in indication of 
the amount of a prior sale, and the next sale should happen to be for 
the same amount, or for the larger of the two sums, the operator may 
strike the key corresponding to the smaller sum and sound the alarm, 
but register only the value of that key. But in the supposed instance, 
the Ritty and Birch device would compel honest registry, for by the 
pressure of the key of the one tablet-rod the other becomes disengaged, 
and falls certainly. 

The defendant's machine is a cash-register and indicator of the same 
gênerai character as that set fbrth in the Ritty and Birch patent, and 
embodies substantially ail the old éléments of parts above described. 
Its tablets, indeed, are not carried directly by the shouldered rods, but 
are stationary, while the rods carry screens to alternately hide and ex- 
pose them; the différence consisting in moving a screèn at the top of the 
rod to bring an underlying tablet into view, instead of havins: the tablet 
itself into view by its attachment to the rod. While the defendant's 
cOunsel directed our attention to this différence between the indicating 
devices, we did not understand them as seriously contending that it was 
a substantial distinction. Prior to the date of the invention in question, 
thèse two arrangements were well-known substitutes for each other in in- 
dicating mechanisms, and we regard the différence as fonnal and imma- 
terial. The upholding instrumentality in the defendant's machine is a 
transverse bar proximate to the tablet-rods, with an inclined side facing 
them. The ends of this bar work in guides, and the bar is movable from 
and towards the row of rods, the latter movement being efFected by a 
spring at either end of the bar. At the lower rear part of the machine 
is a cross-bar, with whieh each key-lever, by means of a pendant arm, 
is so connected that by the dépression of any key the cross-bar will be 
lifted and will fall when the key is released. At each end of the cross- 
bar, and adapted to rise and fall with it, is a vertically sliding bar, hav- 
ing at its upper end a nose or latéral projection, which engages a trip on 
a bell-crank lever. Whenever a key is operated, and the cross-bars and 
the vertically sliding bar are thereby lifted, the nose on the upper end of 
the latter strikes the trip, and the bell-crank lever is thrown with such 
effect as to move the rod-supporting bar so far away as to release any 
tablet rods whose shoulders are resting upon it. When the nose on the 
vertical bars bas slipped past the trip, the bell-crank lever is released, 
and the rod-supporting bar returns into position to engage the shoulder 
of the riaing rod. When the operated key is released, the cross-bar, 
with its vertical bar, falls with the descent of the key-lever. From what 
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has been said it is apparent that the defendant's machine is provided 
with a Connecting mechanism, interposed between the keys, and the rod- 
Bupporting bar, common to ail the keys of the séries, so that it may be 
operated by any one of them, and whether the tablet-rod of thatparticu- 
lar key is up or down; that the action of this Connecting mechanism is 
entirely independent of the action of the shoulders on the indicator rods, 
and so moves the supporting bar as to insure the fall of any tablet-rods 
whose shoulders may be resting thereon; and that it automatically dis- 
connects itself before the fuU movetuent of the key-lever is completed, so 
that the supporting bar is returned by its springs in time to catch the 
shoulder of the lifted rod. It is, however, alleged that the défendant 
does not use the wing, I, of the patent; but this is true only in the 
sensé that the spécifie forni of device therein shown is not employed. 
The first claim of the patent, however, does not call for any spécifie con- 
struction of this élément of the combination, but for a "supporting 
wing." In fact, the defendant's transverse supporting bar performs the 
same function in the combination as the supporting wing of the patent, 
and its mode of opération is substantially the same; for the intended 
purpose the two devicesare essentially the same thing. But, again, it 
is earnestly contended by the defendant's counsel that the first claim of 
the patent must be restricted to such adjustments of the parts that the 
shoulder of the rising tablet-rod and the L-bar of the Connecting mech- 
anism shall both bear against the wing, I, simultaneously, and thus as- 
sist each other by their joint action at the same time in pushing the wing 
backward. But assuredly such a limitation is not expressed in the 
claim, nor in the remotest manner suggested. To import it into this 
claim, the couiisel invoke the following clause of the spécification: 

"When any key is pressed down, its rod and tabiet are raised, and tlie el- 
bow, (shoulder,) d, of tlie rod, in rising, aids in pressing back the wing, I; 
butto aid the elbow the arm, J, * * * imparts motion to the link, t, 
and trigger, m, whose upper end, acting on the nose, i, of the follower, J, 
presses it hack, and witti il the beU-crank, L, which is thus foroed ag.dnst 
the wing, and presses it back." 

The plaintiff's expert states, what is undoubtedly the truth, that in 
the very nature of tiie described devices the simultaneous action of the 
shoulder of the rod and the oonnecting mec-hanism upon the wing, I, for 
any appréciable length of time is impossible. Both, however, at one 
time or another, take part in pressing back the wing, I, and this is the 
fair meaning of the spécification. In that sensé the shoulders on the 
rods and the Connecting mechanism in the defendant's machine aid each 
other. ïheir exact action is shown to be this: The shoulder of the 
rising rod strikes and begins to move the supporting bar. Then the Con- 
necting mechanism acts upon the bar, moving it out of contact with the 
shoulder. At this instant of time the previously upheld tablet-bar is 
liberated. Then the supporting bar returns, while the shoulder is still 
opposite its upper part, so that it strikes the shoulder, and is held out- 
wardly and slightly moved backwardly thereby , until the shoulder escapes 
it. Now, the essential thing to be accomplished is the certain libération 
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of the npheld tablet-rods, and the return of the supporting bar to its nor- 
mal position in time to engage the shoulder of the tablet-rod then being 
lifted; and this is effected by the defeiidant's mechanism. In principle 
the two niechanisms are identical; and not only in mode of opération, 
but in pnrpose and efîect, they are alike. Whatever différences exist are 
of a formai character, involving changes within the range of ordinary 
mechanical ability. As, then, in defendant's machine the Connecting 
mechanism is found working in combination with ail the other constitu- 
ents of the first claim of the patent, ail performing their respective func- 
tions, and by their co-operation producing the contemplated results, \ve 
must hold that the charge of infringement is sustained. 

The counsel for the défendant hâve pressed upon our attention the décis- 
ion of Judge CoLT in the case of National Cash-Eegister Go. v. Boston Ca»h 
Jndicator & Recorder Go. , 45 Fed . Rep. 481 , which was a suit on this patent, 
and in which the bill was dismissed; the court adjudging that the Boston 
Company's "phite and Connecting devices" were not the équivalents of the 
wing with the Connecting mechanism described in the Ritty and Birch 
patent. Now, were we dealing with the same mechanism, we would un- 
hesitatingly conform our décision to that of Judge Colt, agreeably to our 
settled practice to follow the décision of a court of another circuit upon 
the same question in a suit on the same patent. But a spécimen of 
the machine of the Boston Company bas been exhibited to us, and, upon 
inspection, we find that there are obvions différences between it and the 
machine of the présent défendant. We do not feel called on to make a 
critical comparison between the two machines, or even to particularize 
the points of distinction plainly observable. It is enough for us to say 
that, without intending to intimate a doubt as to the correctness of the 
décision made by the court in the first circuit upon the case there pre- 
sented, we feel bound to follow our own convictions on the question of 
infringement involved in this suit. In our appréhension, the invention 
of Ritty and Birch was one of more than ordinary merit, and we cannot 
bring ourselves to the conclusion that their patent can be successfully 
evaded by such structural changes as the défendant bas made. If it could 
be, then was the grant of the patent a vain thing. In this case, then, 
there must be a decree in favor of the plaintiflf as respects the first claim 
of the patent. 

In the suit on the Campbell patent, the défendant is charged with the 
infringement of the third claim thereof, namelj^: 

"(3) In a cash-registering apparatus, a séries of keys, to designate certain 
amounts, combined with a draw, the draw-holder, D, mediately connected 
with said keys, and the spring to throw the draw open when released by the 
draw-holder, siibstantially as described." 

This patent was also the subject of adjudication in the case of National 
Cash-Registffr Go. v. Boston Gash Indicator & Recorder Co., supra, and the 
third claim was construed by Judge Colt, who heid that the device there 
alleged to infringe that claim was not within its scope. Now, it seems to 
us that, in respect to the subject-matter of this claim of the Campbell 
patent, no such distinction exists between the device of the Boston Com- 
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pany and the device of the présent défendant as would justify a déter- 
mination différent from that made by Judge Colt, and therefore we will 
foUow his décision. In this case, then, a decree will be entered dismiss- 
ing the bill. 

Butler, J., concurs. 



Brunswick-Balke-Collender Co. V. Brua^swick. 
(Circuit Court, N. D. Califwnia. August 5, 1889.) 

Patents ï-oe Inventions— Infringement — Billtabd Tables. 

Letters patent No. 303,108, for billiard tables, is not iufringed by the manufacture 
of tables ûnder letters patent No. 119,262, since the tables desoribed in the two pat- 
enta are not only materially différent, but also operate differently. 

In Equity. On pétition for rehearing. 
Philip G. Galpin, for complainants. 
Johii L. Bomie, for défendant. 

Sawyeb, J. Upon a careful examination of patent No. 119,262, is- 
sued to défendant, Brunswick, and patent No. 203,108, issued to Boyle, 
and held by complainants, and sued on in this case, I am satisfied that 
the manufacture of tables under the former would constitute no infringe- 
ment of the latter. The construction of the two tables is not only ma- 
terially différent, but they operate differently; and the claim of the com- 
binations found in the latter patent are limited by the description of the 
construction given in the spécifications, and the purpose stated, and the 
language used in the conclusion of the claim referring to the arrangement 
and opération, viz., "the whole arranged to operate as specified for the 
purposes set forth." The disclaimer also, I think, reaches the case. 
The claimant says, in terms, after mentioning the éléments of the com- 
bination, as contained informer tables, "I do not wish to be understood 
as claiming such construction broadly,"that is, thecombinationclaimed 
in the broadest sensé. He, evidently, liniits his claim to his peculiar 
construction and opération. In rendering the former décisions the pat- 
ent No. 203,108 was discussed with référence only to patent No. 321,- 
004, involved in the case. No. 119,262, not being before the court, no 
référence was made to it in the décision. As the latter patent is in no 
way affected by the décision, there is no occasion for a rehearing for its 
protection. Let a rehearing be denied. 
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Havebhill Rollee Toboggan Co. v. Automatic Roller Toboggan 

Co. et al. 

(Circuit Court, D. Massachusetts. August 6, 1891.) 

Patents roR Investiox8 — Toboggan Slide. 

The lirst claim of the Ployd patent, No. 367,286, for a spiral toboggan slide, termi- 
nating immediately below the starting point, is void for want of novelty. 

In Equity. 

W. A. Macleod, for complainant. 

W. K. Richardson, for défendants. 

Nelson, J. The fîrst claim of the Floyd patent, No. 367,286, for a 
sliding hill constructed in spiral form, and terminating ata point imme- 
diately below the starting point, involves no élément of novelty or in- 
vention, and is therefore invalid for want of patentability. A decree is 
to be entered dismissing the plaintifï's bill, with costs. Ordered accord- 
ingly. 



AtWOOD V. RiCHMOND. 

(Cirmiit Court, D. Massachusetts. August 10, 1891.) 

Patents fob Inventions — Box-Hinge — Noveltï— Utiutt. 

Letters patent No. 378,861, issued March 6, 1888, to Benjamin T. Atwood, for a 
duplex box-hinge, to be placed inside the box, and consisting of two flanges jointed 
to a Connecting plate, bent at right angles at distances îrom the joints equal to the 
thickness of the side and cover of the box, so that, when applied, a smcoth face, 
flush with the outer surface of the box, is presented, and the cover, when open, 
turns completely over, and rests against the side, is valid as to novelty, utility, and 
prior use and discovery, and is infringed by a box-hinge which is its substantial 
oounterpart. 

In Equity. Bill by Benjamin T. Atwood against Charles C. Rich- 
mond to enjoin an infringement of a patent, and for an account. 
P. E. Tticker, for complainant. 
Fish, Richardson & Storrow, for défendant. 

Nelson, J. The plaintiff's patent, No. 378,861, dated March 6, 
1888, is for an improved box-hinge. The hinge is of the duplex variety, 
and is designed to be applied to the inside of a box. The invention 
consista of two flanges jointed to a Connecting plate, with the flanges 
bent at right angles, at distances from the joints corresponding with the 
thickness of the side and cover of the box. When applied, the hinge 
présents a smooth face, flush with the outer surface of the box, without 
projections, and permits the cover, when open, to turn completely over, 
and rest against the side of the box. The Connecting plate also serves 
as a bearing for the cover when shut Upon the évidence before the 
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court there can be no doubt whatever that, as respects novelty, utility, 
and invention, and as respects any prior use or discovery by the défend- 
ant or others, the plaintifF's patent is perfectly valid, and that the de- 
fendant's hinge is substantially a counterpart of the plaintiff's hinge, and 
a palpable infringement of his patent. ïhe plaintiff is therefore entitled 
to a decree for an injunction and for an accouiit, and it is ordered accord- 
ingly. 



The Rolf.* 
Law et al. V. The Rolf. 

(District Court, E. D. jSfeiv York. July 34, 1891.) 

CoLUsio'sr— Sail-Vessbls Crossikg — Collision Bdles, Art. 14, (n.) 

Collision occurred on the high seas, on a clear morning, between the ship Rolf 
and the barlc Boyd. The Eolf, hound from Havre to Sandy Hook, was sailing at 
least two points free, with the wlnd on her starboard side. The Boyd, bouud from 
New York to Hong-Kong, had the wind on her port side. Her contention was that 
she was sailing close-hauled. ïhe Rolf 's witnesses asserted that the Boyd also was 
sailing free. The Boyd did not alter her course. Tho Rolf put her helm up after 
collision was inévitable, but was struck on her starboard side. Beld, on the évi- 
dence, that the Boyd, as well as the Rolf, was sailing free, and hence, under the 
International Collision Rules, art. 14, (c,) (33 St. at Large, p. 441,) the Boyd was 
bound to avoid the Rolf, which had the wind on her starboard side, and was liable 
for her failure se to do. 

In Admiralty. Suit for damage caused by collision. 
Wing, Shoudy & Piitnam, for the Boyd. 
Butler, Stillman & Huhhard, for the Rolf. 

Benedict, J. This is an action brought by the owners of the bark 
Emilie L. Boyd against the ship Rolf, to recover the sum of about ^128,- 
000, damages resulting from a colli.sion that occurred betweeii those two 
vessels on the 15th day of January, 1890, on a bright morning, in lati- 
tude 26° 40' N., longitude 32° 66' W. The bark Boyd was bound on a 
voyage from Kew York to Hong-Kong, laden with case oil. The Rolf 
was a full-rigged ship, bound lïom Havre to Sandy Hook, in ballast. 
The collision occurred about 7 o'clock in the morning, when the weather 
was clear, and between vessels moving from six to eight knots an hour, 
under a good sailing breeze, the Boyd having the wind on her port side, 
and the Rolf having the wind on her starboard side. Each vessel was 
plainly seen by the other at a distance of tive or six miles, and each ves- 
sel continued in full view of the ôther, iio other vessels being in sight, 
until, without exchange of bail or shout, the vessels came in violent col- 
lision, the bark striking the ship on the ship's starboard side nearly at 
right angles, the jib-boom of the bark piercing the ship's mainsail. In 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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the collision the yards on the foreraast of the Rolf were broken, her 
main and mizzen masts swept clean to the deck, her wheel smashed, and 
her hull badly injured. After the collision she succeeded, however, in 
reaching St. Thomas, whence she was towed to New York. The Boyd 
herself was so injured by the collision that she fiUed within a very few 
moments, and both vessel and cargo became a total loss, her crew reach- 
ing the Rolf by the means of the boats, and being taken in the Rolf to 
St. Thomas. According to the proof, the Rolf was sailiug with the wind 
at least two points free. The rules of navigation required her, therefore, 
to give way to the Boyd, provided the Boyd was sailing close-hauled; 
but, if the Boyd was also sailing free, the rules made it the duty of the 
Rolf to hold her course, and required the Boyd to avoid the Rolf, be- 
cause, as it is conceded, the Boyd had the wind on her port side. 
The décision of the case therefore dépends upon the question whether 
the Boyd was, as she asserts, close-hauled on the port tack, with 
her yards braced up as sharp as possible; or whether she was sailing 
with the wind free, as those on the Rolf assert. Upon this question the 
conclusion that I hâve arrived at after a minute examination of the tes- 
timony, aided by the careful arguments of the respective advocates, is 
that the proofs do not permit a décision in favor of the contention made 
in behalf of the Boyd, but compel a décision that the Boyd was sailing 
with the wind free, and consequently was in fault for not keeping ont 
of the way of the Rolf. This décision has been in a large degree arrived 
at, from a considération of what was done and said on board the Rolf 
while the Boyd was approaching her in plain sight; for whether the 
Boyd, as she approached the Rolf, was sailing free or close-hauled was 
as obvions to those on the Rolf as to those on the Boyd herself. Under 
the circumstances, a mistake in such a matter on the part of those on 
the Rolf was no more possible than a mistake on the part of those on 
board the Boyd. When, therefore, the acts done by those on board the 
Rolf are consistent with their statement that what they saw was the 
Boyd sailing free, and when thèse acts are of such a character as to make 
it impossible to believethat they would hâve been done unless the Boyd 
was sailing free, the conclusion is forced upon the mind that the Boyd 
was sailing free when seen by the numerous witnesses on board the 
Rolf, who concur in saying that they saw her, and saw that she was 
approaching with a free wind. 

Some of the acts to which allusion has been made may be mentioned. 
As already stated, it was a briglit morning. There was a good breeze 
blowing. Both vessels were in plain sight of each other for a considér- 
able period of time. They were upon the open sea, with no other ves- 
sels in sight to interfère with or efïect their movements. The Boyd was 
seen and reported by the lookout of the Rolf when four or five miles away. 
She was at the same time seen by the man at the wheel of the Rolf, and 
shortly by many others. "AU went up to the rail to hâve a look at 
her." She and her course were a matter of remark on the Rolf's deck. 
She was examined bj' the officer in charge of the deck of the Rolf through 
a glass, and he saw no occasion to eall the m aster to the deck, or to 
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change the course of his ship. The master happened, however, to 
oome on deck some 10 minutes before the collision, and he too observed 
the Boyd with his glass, and found nothing in her to require action on 
his part. The carpenter, after seeing the Boyd, went below into the 
forehold, and there mentioned her approach to a seaman in the forehold, 
but not as a thing making it worth while to be out of the hold, and the 
man remained in the forehold until the alarm was given: "The bark is 
coming on board of us." After the Boyd was seen to be approaching, 
two of the Rolf's crew were ordered into the rigging on ship's work, the 
Boyd beihg then conspicuous, and known to be approaching the course 
of the Rolf. One of the men went without fear to bend the fore upper 
topsail to the jackstay, and remained there until the moment of the 
blow. The other, ordered to take a marline-spike and some spun yarn, 
and go np and put some service on the foot-rope on the main royal j'ard, 
went without fear up to the main royal yard, observing the Boyd as he 
went up the main rigging. The blow knocked him off the yard into 
the sea. The master, who remained on the poop, watched the Boyd as 
she approached his course, and did and said nothing until, when it was 
plain that the Boyd was coming on board his vessel, he ordered the 
wheel hard up. On hearing that order, a man who was at work in the 
cabin-house scraping, and who had observed the barlc until then with- 
out any idea of danger, jumped to help the man at the wheel, but just 
reached the wheel, when he was compelled to run for his life, and by 
the time he reached the lee side of the cabin-house the main rigging 
fell. No change in the Rolf's course was effected. No bail was given 
to the Rolf, nor by her. It seems to be impossible that thèse things 
could bave been done on board the Rolf by persons who saw the Boyd 
then approaching in plain sight, unless it be true, as they say, that the 
Boyd was running free, and that the only obligation upon the Rolf was 
to hold her course, and the duty of the Boyd was to avoid her. The 
rules of navigation applicable to such vessels were known to ail who 
were looking at the Boyd as she approached, and there was no possibil- 
ity of their mistaking a vessel close-hauled for a vessel saiiing free. 
Seyeral of them testify that they saw the Boyd's sails shaking when she 
came upon them. As against this there is very positive testimony from 
those on board the Boyd that she was saiiing close-hauled, with her 
yards braced up sharp. But the testimony of thèse witnesses from the 
Boyd is no more explicit than the testimony of the witnesses from the 
Rolf; their opportunity of observation was no greater; the likelihood of 
bias no less; and in numbers they are 6 as against 10 or 11 from the 
Rolf; and it must be added that the exceeding positiveness of assertion 
on the part of the witnesses from the Boyd is such as to attract atten- 
tion. Nor has it been overlooked that the witnesses from the Rolf give 
testimony calculated to put the Boyd much higher up in the north than 
it was possible for her to hâve been; but, after weighing carefully this 
testimony as it is given by the witnesses from the respective vessels, I 
am unable to resist the conclusion that the weight of the évidence is that 
the Boyd was saiiing with the wind free. Still further, the witnesses 
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from the Boyd prove things said and done on board the Boyd as she ap- 
proached, which; in my opinion, afFord an explanation oï the extraor- 
dinary collision that ensued, for they show the existence of a motive on 
the part of the Boyd to run dangerously near the Rolf, and they also 
account for the failure of the Boyd to luff when the danger of collision 
became imminent. Itappears by the testimony produced in behalf of 
the Boyd that, when the danger of collision became imminent, there 
was no ofEcer on her deck to give orders to luff, and this notwithstand- 
ing that it was intended to pass very close to the Rolf. The mate of 
the Boyd, who was in charge of the deck after the Rolf was seen to be 
approaching, made up bis mind to communicate with the Rolf by word 
of mouth. This is équivalent to saying that he intended to corne within 
100 or 160 feet of the Rolf as she passed. The Boyd was bound to the 
east on a long voyage, and desired to be reported by the Rolf. The 
mate at first determined to report by means of flags, and for this pur- 
pose the proper flags to give the Rolf the Boyd's number were got out 
and made fast upon the halyards. The idea of using flags was then 
abandoned, and the mate determined to speak the Rolf by word of 
mouth. In pursuance of this détermination the mate left the deck, 
and went to the cabin for the purpose of calling the captain, in order 
that he might speak to the Rolf by word of mouth. The contention on 
the part of the Boyd that it was the Rolf that desired to speak the Boyd, 
instead of the Boyd that desired to speak the Rolf, is not supported by 
the weight of évidence. The protest of the Boyd says distinctly that 
the Boyd intended to speak to the Rolf. According to the testimony of 
the man at the wheel, what the man said when he caUed the captain 
was: "If you wish to come on deck, hère is a vessel that is going to 
pass our stem, if you wish to speak." Thèse circumstances show not 
only that the mate of the Boyd misjudged the relative speed of the two 
vessels, otherwise he would never bave left the deck when he did, but 
also that there was a motive for the Boyd to come very near to the Rolf. 
If the mate had remained on deck, no doubt the collision would hâve 
been avoided, for a very slight luff on the part of the Boyd would bave 
enabled her to pass under the stern of the Rolf, as ail on board of the 
Rolf expected the Boyd to do. lu leaving the deck when he did, the 
mate was guilty of a serions fault, and before he returned to the deck 
the man at the halyards announced that the Rolf was putting up her 
helm. The mate then rushed for the deck, followed close by the mas- 
ter, but the vessels were in contact, and nothing could then be done. 
Not only does the évidence introduced on the part of the Boyd show 
fault committed by the mate in leaving the deck at a critical moment, 
but it requires the rejection of bis statement, and that of the other wit- 
nesses from the Boyd, that the Boyd was sailing close-hauled, with 
yards braced sharp up; for it is inconceivable that the mate in com- 
mand of the Boyd, sailing under a fresh breeze at the rate of six knots 
an hour, on a course crossing the course of a vessel approaching at a 
speed of eight knots an hour, would détermine to go near enough to the 
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approaching vessel to communicate by word of moulh, unless he at the 
Sâme time knew that the approaching vessel vvould hdd'hér course, and 
that the distance betweenthe vèssels as they passed would therefore be 
oompletely under his control; ,Thig could not be unless the Boyd had 
thé wind free. Still further, the approach of thèse two vessels on cross- 
ing courses within hailing distance of each other involved danger. In 
my opinion, it would never hâve been conternplated by the mate of the 
Boyd if his yards hàd been braced sharp up, and he under the belief 
that it was the duty of the Rolf tb avoid him, and therefore possible 
that the Rolf might at any moment change her course. The mate, 
when he left the deck, must bave believed that it was the duty of the 
Rolf to hold her course, which was impossible if the Boyd was close- 
hauled; and he acted upon the belief that he could approach within 
speaking distance of the Rolf without danger, which also would bave 
been impossible if his yards had been braced up sharp. It should also 
be noticed in connection with the question whether the Boyd was sail- 
ing free that, according to the hj'drograpbic chart and the sailing chart 
which the Boyd herself carried, it is impossible that the Boyd at that 
stage of her voyage would bave been sailing on the course she claims if 
the wind would permit her to go more to the southward of that course. 
There seems to be no reason why she should be sailing close-hauled on 
the wind, thereby losing four knots an hour, according to the mate's es- 
timate, in order to keep the course she claims, when it would bave been 
to her advantage to keep more to the southward. Thèse are some of 
the considérations that hâve led me to the décision I am about to an- 
nounce. There are others pointing to the same conclusion, but enough 
bas been said to afFord, as I think, sufficient ground for a rejection of 
the libel. Let a decree be entered dismissing the libel, with costs. 
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State ex rd. Tillman et al. v. Coosaw Min. Co. 
(.Circuit Court, S. D. South Carollna. August 3, 1891.) 

Phosphate Minixr— Coxstecction of Grant— Rigiit Not Pek^-etual. 

Act S. C. 1870, gave défendant the right to mine phosphate in the Coosaw river 
for 21 years on the condition that il should pay annually one dollar a ton for each 
ton mined, and make annual return of its opérations, or oftener if required. Act 
1876 proposed certain modifications of this contract as regards time and manner of 
malting returns, pa3'ment, etc., and provided that on defendant's acceptance thereof 
its right to mine should become exclusive, and it should hâve the right "so long as, 
and no longer than,"the new conditions were complied with. He.ld, that thèse 
words applied only to the duration of the original term, and did not make the right 
perpétuai. 

In Equity. Motions to remand and to continue injunetion. 

Pétition of Tillman and others for a writ of injunetion against the Coo- 
saw Mining Company. Motions to remand to the state court, and to 
continue au order granting a preliminary injunetion, and appointing a 
receiver. 

Y. J. Pope, Atty. Gen., Mower, Mitchell & Smith, and Robt. Aldrich,ior 
complainant. 

McCrady, Sons & Bacot and Smythe & Lee, for défendant. 

FuLLEH, Chief Justice. My conclusions are: (1) That upon the face 
of this record the motion to remand ought not to be entertained. The 
question of jurisdiction was adjudicated by this court on the 21st of 
April, 1891, and cannot be re-exaniined at this stage of the proceedings. 
But, if the question were open, the resuit would be the saine, as I concur 
in the opinion of the district judgefiled herein Aprir21, 1891. 45 Fed. 
Rep. 804. The motion to remand is therefore overruled. (2) As to the 
motion to continue, etc., the contention of the défendant is that it has 
by contract with the state, in virtue of the act of 1876, the exclusive 
right to mine ail the phosphate rock within a defined part of the Coosaw 
river, for ail time, at a royalty of one dollar per ton. The défendant 
carritd on its mining opérations prior to 1876, in the particular locality, 
under an act of 1870, which gave the right to mine for the fuU term of 
21 years at one dollar per ton. The act of 1876 made this right exclu- 
sive, and, it is argued, perpétuai, because it was provided that défendant, 
as well as other companies, should bave that right "so long as, and no 
longer than,"it should make the returns and pay the royalty prescribed. 
The royalty thus referred to was fixed by the act of 1870. It was de- 
cided in Slate v. Guano Co., 22 S. C. 50, that the rule of construction 
applicable to the right to mine in the beds of navigable streams contain- 
ing phosphate deposits is the ordinary one in the instance of grants of 
public rights, namely, that the grant is to be construed strietly in favor 
of the state and against the grantee. I concur in that view, and, apply- 
ing the rule hère, it forbids the conclusion that the législature intended 
an indefinite grant by the ternis used. The act of 1876 must necessarily 
be read in connection with that of 1870, and, this being done, it seems 
v.47F.no.4 — 15 
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clear that the duration of the exclusive right as claimed was not thereby 
enlarged. This conclusion is strengthened by an examination of the 
many acts in relation to phosphate mining referred to on the hearing of 
this motion, which show the policy of the state to hâve been to limit the 
duration of the right to mine, — a policy which it cannot be properly 
held the state intended to départ from by the act of 1876. It follows 
that the claim of the défendant to the exclusive right to mine within the 
mentioned territory indefinitely, at one dollar per ton, cannot be sus- 
tained. (3) This being so, and in view of the provisions of the act of 
1890, an injunction ought to go against the défendant, restraining it as 
prayed until it shall take out a license under the latter act and otherwise 
comply therewith. And such an order may be substituted for the order 
made by the state court, which should be vacated so far as inconsistent 
with the order so entered. (4) Pending the filing of the foregoing mémo- 
randum, and the entry of the order therein referred to, the parties having 
agreed to submit the case on the hearing already had, as on the merits, 
and their stipulation in that behalf having been duly considered, a final 
judgment and decree may be entered in accordance with the resuit above 
indicated. 

SiMONTON, J., {cmicuning.) The acts of 1870 and 1876 must be eon- 
strued in pari materim. Under the first act, the state gave the grantees 
for 21 years the right to mine in its navigable streams. This grant was 
upon the condition that the grantees should pay annually one dollar a 
ton on each ton dug and mined; and that they should make a return of 
their opérations annuallj', or oftener if required. This was not an exclu- 
sive right.. Bradley v. Phosphate, etc., Où., 1 Hughes, 72. It was upon 
condition; that is to say, it existed so long as, and no longer than, the 
conditions were fulfilled. The act of 1876 proposed modifications of 
this contra et in four particulars: (1) The time for making the returns 
was definitely fixed, — the end of each month. This was an advantage 
to both parties:. (2) The royalty was made payable on each ton dug, 
mined, and shipped, not on the rock mined. This was in favor of the 
grantees. (3) The royalty was made payable quarterly, not annually. 
This provision to go into effect imraediately, and the royalty for the two 
quarters of the current year to be paid at once. This was in favor of the 
state. (4) The right to mine, theretofore not exclusive, was made ex- 
clusive upon the acceptance of the state's proposais. The original con- 
tract was unchanged in every other respect. The royalty remained the 
same, — one dollar per ton. The grant was wholly on condition; that is, 
"90 long as, and no longer than," the conditions were fulfilled. The du- 
ration of the grant, during which thèse conditions were of force, was 
unchanged, — 21 years from 1870. This is a reasonable construc- 
tion of a doubtful act, by which the doubt is resolved in favor of the 
sovereign grantor. "It is a familiar rule of construction that when a 
statute opérâtes as a grant of public property to an individual, or the 
relinquishment of a public interest, and there is a doubt as to the mean- 
ing of its terms, or as to its gênerai purpose, that construction will be 
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adopted which will support the claim of the govemment, rather than that 
of the individual. Nothing can be inferred against the state. " Fxeld, J. , 
in SlideU v. Grandjean, 111 U. S. 437, 4 Sup. Ct. Rep. 475. 



CouziNS V. Palmek et al. 
{District Court, N. D. Illinois. July 9, 1891.) 

WOBI/D'S COLUMBIAN COMMISSION — BOAKD OF LaDT MANAGERS —RBMOVAL OF SeCBB- 

TAitT — Power of Executive Commutée. 

Àcta l8t Ssss. 51st Cong. p. 63, § 6, authorized and reqiiired the World's Colum- 
bian Coiiimission to appoint a board of lady managers, et such number and to per- 
forai such duties a» migtit be prescribed by the commission. The commission, by 
its eleventh by-law, providing for the appointment of the board, directed that it 
should hâve a chairman and secretary. Tlae board, by its fourth and fifth by-laws, 
provided that its offlcers should oonsjst of a président, 9 vice-présidents, and a 
secretary, " ail of whom should hold their office at the pleasure of the board ; " and 
that there should be an executive cotnmittee of 35 members, besides the président ; 
and that this committee, when the board was not in session, should hâve "ali the 
powers of the board. " The commission, at its fourth meeting, authorized the com- 
mittee, "in the absence of the board, to exercise any and ail powers which said 
board mlght exercise. " Held, that the committee had full power to remove the 
secretary from office, and that no action of the comoussiou was needed to make 
such removal complète. 

In Equity. 

Bill by Phœbe W. Couzins against Thomas W. Palraer and others, 
members of the World's Columbian Commission, to enjoin the latter 
from removing complainant from the office of secretary of the board of 
lady managers. Injunction denied. 

C. B. Waite and W. P. Black, for complainant. 

E. Walker, for défendants. 

Blodgett, J. By the bill in this case, complainant seeks to enjoin 
certain members of the World's Columbian Commission, who constitute 
the "board of référence and oontrol" of said commission, from removing 
the complainant from the office of secretary of the board of lady manag- 
ers; and also to enjoin the président of the board of lady managers, and 
the secretary of the executive committee of said board of lad^' managers, 
from in any way interfering with the office of secretary of said board. 
The cause is now before the court on exceptions to the answer of défend- 
ants, and on motion of complainant for an injunction as prayed. The 
bill charges, in substance, that complainant was, on the 19th of Septem- 
ber, 1890, duly elected to the office of secretary of the board of lady 
mana:gérs of the World's Columbian Commission, and duly entered upon 
the performance of the dutiés of said position, and continued to perform 
such duties up to the 15th day of April last, when the executive commit- 
tee of said board undertook, at a meeting of said executive committee, to 
dépose complainant from her office as such secretary, and deprive her of 
the same, which action complainant charges was entirely illégal, and also 
charges that the " board of référence and control " of the commission con- 
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templates taking action upon the'subject of the removal of complainant, 
and that complainant greatly feàfs that said board of référence and con- 
trol contemplate afSrming the action of the executive committee of the 
board of lady managers. 

The essential question raised by the bill and answer is solely one of 
the power of the executive committee of the board of lady managers to 
remove complainant from the office of secretary of the board; and this 
question is to be solved by a considération of the act of congress creating 
the World's Columbian Commission, and the action of the commission 
and board of lady managers. By the sixth section of the act creating 
the commission, (Acts Ist Sess. 61st Gong. p. 62,) said commission is 
authorized and required to appoint a board of lady managers, of such 
number and to perform such duties as may be prescribed by the com- 
mission; said board having the right to appoint one or more members 
of ail committees authorized to award prizes for exhibits which may be 
produced, in whole or in part, by feraale labor. In pursuance of this 
provision, the commission adopted its eleventh by-law as folio \vs: 

"The board of lady managers shall consist of two women from eacli state 
and territory and the District of Oolumbia, to be nominated by commissioners 
from the several States and territories and the District of Columbia, and of 
one woman to be nominated by each of the commissioners at large, and to be 
appolnted by the président; and also nine women of the city of Chir-ago, to 
be appolnted by the président, as has been expressly determined by the order 
of the commission; and a like number of alternâtes to be appointed in the 
same manner as the principals, atid to assume the duties and functions of 
such principals only when the principals are unable to attend. Principals 
and alternâtes shall be duly çommissioned in accordance with the direction of 
the commission. The board of lady managers shall be eonvened by the order 
of the executive committee of the commission at such time and place as it 
may deera proper, and, when so eonvened, shall organize by the élection of 
a ehairman and secretary. The duration of such first meeting, as well as the 
number and duration of each subséquent meeting, shall be whoUy under the 
coQtrol and be determined by said executive committee. The members of this 
board shall bfe the offlcersof the commission, and shall perform such duties in 
connection with the woman's department of the exposition as said executive 
committee shall prescribe. * * *» 

The members of this board of lady managers were accordingly ap- 
pointed, and at a session thereof held in November, 1890, adopted a 
séries of by-laws. The fourth by-law in said séries provided as follows: 

" (4) The officers of said board shall consist of a président, whose ofBcial 
title shall be ' Président of the Board of Lady Managers of the World's Colum- 
bian Commission;' 9 vice-présidents, who sliall be denominated as flrst, sec- 
ond, third, fourth, flfth, sixth, seventh, and eiglith vice-présidents, and a 
vice-président at large; and a secretary, — ail of whom shall hold their office 
at the pleasure of tlie board of lady managers." 

And by the fifth by-law in said séries it is provided as follows: 
"(5) There shall be an executive committee consistingof twenty-five mem- 
bers, besides the président, each of whom shall be appointed by the président; 
each of the standing committees to be repiesented on the executive committee. 
ïhe said committee, when the board is not in session, shall hâve ail the powers 
of the board of lady managers. * * * " 
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Under thèse by-laws, Mrs. Bertha M. H. Palmer was elected président, 
and the complainant, Miss Phœbe Couzins, was elected secretary, and 
they respectively entered upon the duties of the positions to which they 
had been so elected. The président also appointed an executive com- 
mittee of 25 members, besides herself ; but none of theni were members 
of the standing committee of the board, as such standing committees 
hâve not, so far as the court is informed, yet been appointed. This 
action of the board of lady managers and of its président was dulj' re- 
ported to the commission, and at the fourth session of the commission, 
begun on the Ist day of April, 1891, and continued to the end of the 
4th day of said month, the commission adopted certain resolutions in 
regard to the powers and duties of the board of lady managers, the fourth 
and fifth of which resolutions are as follows: 

"(4) That, in conducthig the work herein «ssigned to said board of lady 
managers, the same sliall in ail things be done under the direction and super- 
vision and with the approval of the président of said board, who shall hâve 
full and complète control, subject to the direction of the executive committee 
of said board, and to the approval of tlie commission and its director gênerai; 
and that ail correspondence, clérical and worlsing force, and expenditiires of 
money shall be directed, ordered, and approved by the président of said board, 
who sliall hâve ail accounts duly audited, and certify the same to the board of 
référence and control for approval. (5) ïhat, owing to the évident intention 
of congress to allow few meetings of the full board of lady managers, the ex- 
ecutive committee thereof, or a subeommittee of said executive committee, 
is hereby authorized and empowered, in the absence of the board, to exercise 
any and ail powers which said board might exercise in session, inchiding the 
right and privilège of amending its by-laws, should said committee or sub- 
eommittee at any time deem it necessary or advisable." 

Différences seem to hâve arisen between the complainant and the ex- 
ecutive committee of the board of lady managers, (with the merits of 
which the court bas nothing to do,) which culminated in charges being 
preferred by the committee against the complainant as secretary, of 
which charges she was notified, and an opportunity given her for a hear- 
ing; and, she not appearing to explain or défend herself, the executive 
committee of the board of lady managers, on the loth of April last, 
adopted resolutions removing the complainant from her office as secre- 
tary, and placed another person in charge of the secretary's office. 

It will be seen from this récital of the provisions of the act of congress 
that this board of lady managers is entirely subordinate to the commis- 
sion, and has no powers or duties except such as are delegated to it by 
the commission, with the exception of the single right to appoint one or 
more members of the committees authorized to award prizes for exhib- 
its produced, in whole or in part, by female labor, the latter being a 
duty which has no bearing upon the questions in this case; the relation 
of the board to the commission being analogous to that of a committee 
of congress or a législature to the entire body, and the complainant's re- 
lation that of a mère clerk of such committee. The appointment of the 
lady managers, how many women should constitute the board, and the 
gênerai duties of the board were ail left to the discrétion of the commis- 
sion. The commission, by its by-law providing for the appointment of 



230 FEDERAL BEPOETEE , VOl. 47. 

the memberg of the board, directs that it shall bave a chairman and sec- 
retary. When the members of the board met, they enacted a code of 
by-laws, the foiirth of which provided that the ofScers of the board 
sbould consist of a président and 9 vice-présidents and a secretary, ail 
of whom should hold their office at the pleasure of the board. The fifth 
by-law provided for an executive committee of 26 members, and that 
this executive committee should hâve ail the powers of the board, when 
the board is not in session; and the commission, by its action at the 
April meeting, virtually re-enacted this clause of the fifth by-law of the 
board, and made it a part of the funda mental law of the board. The 
secretary having been elected to serve only during the pleasure of the 
board, there can be no doubt that the board had full power to remove 
her. One of the powers, therefore, reserved to the board is that of re- 
moving theperson it elected secretary; but the board also, in its very 
next utterance, by its fifth by-law, clothes its executive committee with 
ail its powers, among which, of course, is the right to remove the secre- 
tary or any other officer. Whatever doubt niight arise as tothe right of 
the executive committee to exercise ail the powers of the board by virtue 
of the board's own by-law must, I think, vanish in the light of the ac- 
tion of the commission at its April meeting, in which it endows the ex- 
ecutive committee of the board of l^dy managers with ail the powers of 
that board, when the board is not in session. It is very elear to me 
that the commission bas full power to enlarge or limit the powers of the 
board of lady managers in ail respects, except that of naming members 
of certain committees. It has the right to prescribe how and by what 
instrumentalities the board shall exercise or perforni its functions; and 
the action of the commission at its meeting in April last was, as I bave 
no doubt, intended to substitute the executive, committee for the full 
board in the performance of the duties of the board, for the financial 
reason stated in the first clause of the fifth resolution. In other words, 
the working board is reduced to its executive committee; and being, as 
to ail questions involved inthis case, a mère créature of the commission, 
as to its powers and duties, and how its powers shall be exercised, the 
commission had the undoubted right to say how the board should ex- 
press its intentions and purposes; and I think the déduction is inévita- 
ble from the premises that it was entirely compétent for the executive 
committee of the board of lady managers to express the pleasure of the 
entire board in regard to the fitness of any person who had been elected 
to an ofBce to longer continue to hold and exercise such office. The 
plenary powers and ample discrétion with which the commission clothed 
the executive committee of the board by its action at its April meeting 
manifests so clearly an intention that this committee shall speak for the 
entire board that I can see no reason why the action of the executive 
committee is not to be taken and considered as the action of the board 
itself. It is not necessary for the purposes of this case that the court 
shall inquire or suggest what may be the power of the board itself, when- 
ever it meets, in regard to affirming or disaffirming the action of its com- 
mittee. ' 
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I am therefore of opinion tliatthe executive committee of the board 
of lady managers had full power to remove the complainant from ihe of- 
fice of secretary, and that no action of the board of référence and control 
of the commission was needed to make such removal complète. Com- 
plainant was therefore effectually eut of office when this bill was filed, 
and the law is fully settled that a court of equity has no power to restore 
a person to an office Irom which he has been removed. The exceptions 
to the answer are therefore overruled, and the prayer for an injunction 
denied . 



Stockstill et al. v. Babt et al. 
{Circuit Court, D. Washington, N. D. August 11, 189t.) 

1. ESTOPPEL— Qditclaim Deed, 

A daughter tiought real estate, and had the deed maae to tier mothor, who after- 
wards conveyed it by deed, in which hér husband did not join, to a corporation, from 
which plaintiffi afterwards purchased it. The considération was paid by the corpo- 
ration to the daughter. The plaintiff objeoted to the titie, whereupon the husband 
quitclaimed to plaintiff for a nominal considération. The husband knew of the con- 
veyance to the corporation, and did not object thereto, nor assert aijy Ville to the 
pretnises, until after he had deeded to plaiutiiï. Held, that both husband and wife, 
and their subséquent grantee without considération, were estopped to claim title 
adversely to the plaintiff. 

3. COmmuKitt Peopertt — Separath Convetance et Wife. 

Where real estate is purchased by one person, and title taken in the name of a 
married woman for oonvenience only, the grantee is a mère trustée, and her sepa- 
rate deed, by direction of the cestui que trust, who received the considération, will 
pass a perf ect title, since the property is not community real estate within the mean- 
ing of Code Wash. % 3410, providing that the husband bas control of community real 
estate, but shall not sell or convéy It unless the wife joins in the deed, and that such 
deed must be acknowledged by him and his wife. 

3. Same— GiPts. 

TJnder Code Wash. i| 2400, 3408, providing that property acqulred by husband or 
Wife after marriage by gift, devise, or inheritance shall be the separate property of 
each, respectively ; and section 3409, providing that ail property otherwise acquired 
shall be community property,— real estate conveyed to a married person as a gift 
does not become community property, eveu though the donor intended it as a gift 
to both husband and wife. 

In Equity. 

Thomas R. Shepard, for plaintiffs. 

George D. Blake and James M. Epier, for défendants. 

Before Sawyer, Circuit Judge, and Hanford, District Judge. 

Hanpord, J. This is a suit to remove a cloud upon the title to real 
estate. A certain corporation, being the apparent owner of the property, 
Ëold it to the complainants for its full value, gave them a deed, and put 
them in possession. Whether said corporation was or was not the légal 
owner of the property at the time of said sale dépends upon the validity 
of a contract which it made for the purchase thereof, and of a deed given 
to it by Mrs. Hanna Forbes. The défendant Bart claims to be the owner 
of the property by virtue of a deed to him from Mrs. Forbes and her hus- 
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band, and he has given a mortgage iipon it to his co-defendant, Mrs. 
Wilkie. Said deed and mortgage hâve been recorded in the public rec- 
ords, and the claim to the property which the défendants are asserting 
by virtue thereof constitutes the cloud which the plaintiflfs ask the court 
to remove. Mr. and Mrs. Forbes are the parents of Mrs. Wilkie, who is 
a married woman, living separate and apart from her husband; and the 
défendant Bart is a son of Mrs. Wilkie. Ail of said parties live together 
as one family, and Mrs. Wilkie is the business manager and provider, 
Mr. and Mrs. Forbes being well advanced in years and feeble. 

The transactions and facts affecting the title to the property and lead- 
ing to this lawsuit are as follows: Mrs. Wilkie bought the property, and 
paid her own money for it. By her direction her mother was named as 
the grantee in the deed given to consummate said purchase. Mrs. Wilkie 
employed a firm of real-estate agents to sell said property, and through 
said agents negotiated the sale of it to the Good Templars' Investment 
Association of Lake Washington, the corporation before mentioned. By 
her direction Mrs. Forbes made a deed to said corporation. Atthetime 
of said sale, Mrs. Wilkie represented to her said agents, and, presuma- 
bly, through them to the purchaser, that the property was her own, but 
the business had to be done in the name of her mother, for the reason 
that she could not deal in real estate in her own name, as she had a hus- 
band living in Chicago. The défendant Bart had actual knowledge of 
the sale to said corporation, and subscribed the deed given by his grand- 
mother, as one of the witnesses. Said sale was made for a considération 
of $500 in cash and the further sum of $1,000 to be paid thereafter, se- 
cured by a mortgage upon the property, in which Mrs. Forbes was named 
as the mortgagee. Mrs. Wilkie received ail of the $500, and used it as 
her own. There has been no offer made by either of the parties to re- 
store any part of said considération to said purchaser nor to the plain- 
tiffs. Several months after said purchase the corporation sold the prop- 
erty to the plaintiffs for the price of $2,000, one-half of which was paid 
in cash, and the remainder was paid by assuming the obligation to pay 
Mrs. Forbes the principal and interest due and to become due upon the 
mortgage above mentioned. Before consummating this purchase, the 
plaintiffs questioned the title, on the ground that Mr. Forbes had not 
joined with his wife in the conveyance to the corporation; and to meet the 
objection so raised, and satisfythe plaintiffs that the title was valid, the 
agents through whom the sale was negotiated, being the same firm who 
had before negotiated the sale for Mrs. Wilkie to the corporation, obtained 
a quitcJaim deed from Mr. Forbes to the plaintiffs, said deed being for 
a nominal considération, After said purchase the plaintiffs entered into 
actual possession, and bave expended about $40 in making improve- 
ments upon the property. The défendants both knew of the making of 
this deed at the time, and made no objection to it, except that Mrs. Wil- 
kie informed the agents who asked for it that Mr. Forbes had no interest 
in the property. The deed from Mr. and Mrs. Forbes to their grandson, 
the défendant Bart, was given subséquent to the purchase of the prop- 
erty by the plaintiffs and the taking of possession imder it, and for no 
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Considération otber than love and affection; and the mortgage from Bart 
to liis mother was also given without considération other than love and 
affection; and bothof said instruments were given at the requestof Mrs. 
Wilkie. 

The défendants admit that their position, for the purpose of clairaing 
the property adversely to the plaintiffs, is no better than that svhich Mr. 
and Mrs. Forbes would occupy if the deed to the défendant Bart had not 
been given; but they contend that said parties did not by their separate 
deeds, nor by reason of the facts above narrated, convey any title to the 
plaintiffs or their grantor, nor become estopped from clainiing the land. 
They claim that by the deed to Mrs. Forbes, the land became coinmunity 
property of the said grantee and her husband, and in this they rely upon 
the foUowing provisions of the Code of this state, viz. : Sections 2400 and 
2408 in effect provide that the property and pecuniary rightsof married 
personsat the time of marriage, and the property and pecuniary rights ac- 
quired by each after marriage, by gift, devise, bequest, or inheritance, 
with the rents, issues, and profits thereof, shall be the separate property 
of each respect! vely; and section 2409 makes ail property of married per- 
sons acqnired after marriage, otherwise than as prescribed in sections 
2400 and 2408, community property. When the title to real estate is 
conveyed to a married person by a deed which does not by its own terms 
or récitals show to the contrary , a légal presumption arises that the prop- 
erty beconies community property. This presumption is invoked, and 
the défendants claim that it is strengthened and made conclusive in 
this instance by Mrs. Wilkie's testimony given upon the trial, to the ef- 
fect that she intended, by causing the conveyance of the property toher 
mother, to make a gift of it to both of her parents. The défendants 
claim further that community property cannot be conveyed by the sep- 
arate deeds of the owners, nor otherwise than by a joint deed, and that 
any contract for the sale or incumbrance of community property other 
than a joint contract of the husband and wife is not enforceable, because 
prohibited by a positive statute, to-wit, section 2410 of the Code, which 
reads as folio ws: 

"The husband bas the management and control of community real prop- 
erty, but he shall not sell, convey, or incumber the community real estate, 
unless the wife join with him in executing the deed or other instrument of 
conveyance by which the real estate is sold, conveyed, or incumbered : and such 
deed or other instrument of conveyance mnst be acknowleged by him and his 
wife: provided, however, that ail such community real estate shall be subject 
to the liens of mechanics and others for labor and materials turnished in 
erecting structures and improvements thereon, as provided by law in other 
causes, to liens of judgments recovered for community debts, and to sale on 
exécution issued thereon." 

We do not assent to the proposition that the property in controversy 
ever became the community property of Mr. and Mrs. Forbes. The 
facts which are conceded in relation to Mrs. Wilkie's actions in buying 
and paying for the property, in ordering the sale of it, and receiving 
and using the proceeds, in connection with the fact that at the time of 
causing the title to be conveyed to her mother she did not, by any act or 
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déclaration which can be now proven by the testimony of disinteïested 
witnesses, manifest an intention to make a gift, and the further fact that 
her mother, to whom she caused the title to be conveyed, was subject to 
her influence, if not entirely subservient to her will, and the motive 
which she had to place the title to her own real estate in a person other 
than herself on account of her own status as a marri ed woman, and con- 
séquent inability to deal in real estate in her own name, are amply suf- 
ficient to réfute her testimony as to her intention to give the property to 
her parents. 1 Perry, Trusts, § 147. The conclusion follows naturally 
and irresistibly from the premises that the name of Mrs. Forbes waa 
used in the transactions for the sake of convenience, and that from the 
conveyance to her there was a resulting trust in favor of Mrs. 'W'ilkie as 
the true owner. Id. §§ 126, 143, 147. This being so, the deed given 
by Mrs. Forbes, the trustée, to the corporation by direction of Mrs. 
Wilkie, the cestui que trust, for a considération equal to the full value of 
the property at the time, was sufficient to, and, in our opinion, did, 
convey a perfect title. 

In the second place, the law of this state does not create community 
profierty out of real property acquired by gift. There is no room for 
misunderstanding or misinterpretation of the statute. In plain words 
sections 2400 and 2408 déclaré acquisitions by gift after marriage to be 
separate property, and in language equally plain section 2409 excludes 
property acquired by gift in describing and defining community property. 
HenceMra. Wilkie, even if she had such intention, and if she had declared 
it at the time, could not, by making a giftto her parents, create commu- 
nity property, or changé' the nature of the property bestowed so that it 
should be, after the title vested in her donées, différent in character 
from that given to it by the statute. We find in the community property 
làw no impediment to thë vesting of an estate in a married person, 
whether man or woman, in trust, nor to the acquisition by a man and 
hia wife, as the separate property of each, of undivided interests in the 
same lot or parcel of land; but community property, being a création of 
the statute, can exist only under the statute, and must answer the statu- 
tory définition of such property; 

We hâve considered this case from every point of view suggested by 
counsel, and we must finally reach the same conclusion whether Mrs. 
Forbes be regarded as the holder of the title in her own right as sole 
owner, or as trustée for her daughter, Mrs. Wilkie, or for herself and her 
husband, or assume that the property was the community property of 
Mr. and Mrs. Forbes, for, although we could not affirm the validity of 
the separate deeds of a husband and wife asconveyances bf the légal title 
to community property, unaffected by other circumstances, still we hold 
that the facts in this case, clearly established by the évidence, are suffi- 
cient to create an estoppel against both Mr. and Mrs. Forbes, debarring 
them from claiming the property adversely to the plaintifFs. Mrs. Forbes 
understood that by her deed given to the corporation named it was in- 
duced to pay a considérable sum of money to her daughter; and, know- 
ing that fact, she cannot honestly or without being guilty of fraud re- 
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pucliate her solemn act. Mr. Forbes knew of the sale to tne corpora- 
tion soon after it was made, and yet made no objection toit, norasserted 
any claim to the property, until after he had given his deed to the 
plaintifîs. This quitclaim deed, if not valid as a conveyance, is at least 
a disclaimer of any interest in the property, and by it the plaintiffs were 
induced to purchase the property and pay for it; and the person by 
whom they were so induced cannot by any act or deed now deprive 
theni of tiie property without perpetrating a gross fraud. The plain- 
tifi's had no reason to suppose that either Mr. or Mrs. Forbes did 
anything which they had no right to do in giving either of the deeds 
nientioned. They are not chargeable with notice of any facts rendering 
said deed invalid, and they occupy the position before the court in this 
suit of bona fide purchasers of the property for its full value from the 
apparent real owner, and, as against Mr. and Mrs. Forbes and the de- 
fendants in this case, are entitled to the protection which equity affords 
to such purchasers of propert}'. 

The case of Holyoke v. Jackson, 3 Pac. Rep. 84t, 3 Wash. T. 235, 
cited by counsel for the défendants, is quite différent in its facts from 
this case, and therefore not in point. In that case the bargain was 
made during the vendor's absence from his home, and without the knowl- 
edge of his wife. The vendee was the proposing party in the negotiations. 
He knew at the time of the transaction tiaat the property was community 
property which the other party could not sell without his wife's consent, 
and he was distinctly warned, before he paid any part of the purchase 
money, that the wife had not consented to nor authorized the sale. 
Then, at the earliest opportunity after being informed of it, the wife dis- 
affirmed the sale, and so notified the vendee, and a légal tender of the 
amount of money received on the contract, with interest, was promptly 
made, and thereafter kept good. There was no fraud in the case, so 
that there could hâve been no recovery of damages in a sum greater than 
the amount tendered before the suit was commenced. That case, there- 
fore, is one in which the défense rested upon honorable grounds, and it 
does not support the position held by the défendants in this case in their 
endeavors to beat a purchaser out of the fruits of his bargain, after receiv- 
ing from him, and while retaining, the purchase money. The other au- 
thorities cited on the side of the défense are also inapplicable to the facts 
of this case as we find them from the évidence. Upon considération of 
ail the évidence, pleadings, and arguments, we consider the plaintiffs to 
be entitled to the relief prayed for, and award them a decree accordingly. 

Sawy£B, J., concurs. 
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HuisKAMP et al. v. West et al. 

West et al. v. Huiskamp et al. 

(Circuit Court, N. D. Illinois. July 29, 1891.) 

1. CoBPORA.Tioïrg— Stock— Issue to Offioer. 

A copartnership vvas formed to buy certain property, thereafter to be conveyed 
to a corporation to be formed, and stock issued to each partner at $70 per share, of 
the value of f 100 per share, according to the capital contributed. One partner, 
who became président of tiie corporation, was to contribute $490,000. He issued 
stock to liimself accordingly, but in fact only contributed $133,000, and gave notes 
for the balance, which he afterwards paid with the oorporation's funds. Ileld, that 
the issue of stock by the président tohimself overtheamount actuallypaid for with 
his own money was fraudulent. 

3. PaRTNERSHIP— RiGHTS OF PARTNERS. 

Where a partner in the firm performs services of the value of $10,000 for the Com- 
pany in the purchase of property, and is permitted to retain title to a lot which he 
represents is worth only about that amount, the other partners being ignorant of 
its value, when in fact it is worth $40,000, the latter may hâve a âecree against the 
partner for their pro rata interest under the partnership. 
3. Pledge — Sale et Assignée — Notice. 

The fact that a pledgee is authorized to sell stock pledged, before maturity of the 
debt, without notice, in the event of the security depreciating in value, does not 
authorize a stockholder of the corporation, who has purchased the debt secured, to 
sell the pledge before maturity without notice, because he olaimed the stock was 
fraudulently issued. 

In Equity. Bill by H. C. Huiskamp and others against James J. 
West and others for an accounting. 

Trumhull, Willits, Robbins & IVumbull, A. W. Bulliey, and E. E. Qray, 
for complainants. 

John M. Jewett, L. H. Bishee, and Floiver, Smith & Musgrave, for de- 
fendants. 

Blodgett, J. The bill in this case seeks an accounting as to the 
ownership of the stock of the Chicago Times Company, a corporation 
organized under the laws of the state of Illinois. The material alléga- 
tions of the bill are: That the complainants are, each of them, stock- 
holders in the company. That the capital stock of the company was, 
by its articles of incorporation, fixed at $1,000,000, to be divided into 
shares of $100 each. That for many years prior to the organization of 
the company the late Wilbur F. Storey, of the city of Chicago, had been 
the publisher and proprietor of the newspaper known as tue "Chicago 
Times." That in the autumn of the year 1887 défendant West, together 
with Clinton A. Snovvden agreed with complainants to purchase from 
the widow and heirs of Mr. Storey ail the propertj', reâl and jjersonal, 
belonging to Mr. Storey's estate, inçluding the Times newspaper, which 
purchase was to be for the beneflt of complainants and said West and 
Snowden; and that on the consummation ofsuch purchase a corpora- 
tion should be organized for the purpose of publishing the Chicago Times, 
the capital whereof should be owned by complainants and said West 
and Snowden. That, at the time such agreement was made, West and 
Snowden and complainants were the owners of ail but 125 shares of the 
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capital stock of the Chicago Mail Company, an Illinois corporation, with 
a capital stock of $150,000, divided into 1,500 sharesof $100 each, en- 
gagea in the business of publishing the Chicago Mail newspaper in the 
city of Chicago; and it was agreed between complainants and West and 
Snowden that the property and good-will of the Mail Company should 
be transferred to and owned by the new company so to be formed, and 
that the owners of the capital stock of the Mail Company should re- 
çoive for their stock in the Mail Company an equal number of shares 
in the stock of the Times Company. That, in pursuance of said agree- 
ment, West and Snowden purchased the whole property belonging to 
the estate of Mr. Storey from his widow and heirs, which consisted of 
niuch valuable real estate, and also the Chicago Times newspaper; and 
that ail the said estate was conveyed and delivered to défendant West 
about the 24th day of December, 1887. That the purchase price ai 
said property, real and personal, was $575,000, of which $300,000 was 
to be paid to the heirs, $190,000 of which was to be paid by the recon- 
veyance to them of part of the real estate so purchased from the estate, 
and the remaining sum of $110,000 was to be paid in cash. That Mrs. 
Storey, the widow, was to be paid $275,000 in cash for her interest in 
said estate. That after the purchase of said property, and on or about 
the 30th day of December, 1887, the Chicago Times Company was or- 
ganized, and a board of directors elected. That on the 5th of January, 
1888, said board of directors met, and the défendant West was elected 
président, and Clinton A. Snowden secretary, of said company, and by- 
laws for the government of said corporation were adopted. That at the 
same meeting of the board of directors it was ordered that the lot and 
building thereon, known as the "Chicago Times Building," with ail the 
Personal property therein contnined, and the Times newspaper, with ail 
its presses, franchises, good-will, and the property used in the printing 
and publication thereof, should be conveyed to the said Times Company 
for the sam of $850,000, to be paid for in the capital stock of said com- 
pany, of which 1 share should be issued to Frank S. Weigley, 1,000 
shares to Clinton A. Snowden, and 7,499 shares to défendant West, the 
said West receiving a portion of said shares for and in behalf of com- 
plainants; and that said West soon thereafter transferred, conveyed, and 
delivered said property to the Times Company, and stock of the Times 
Company was duly issued therefor, pursuaut to the direction of said 
board of directors. That, at or about the same time, ail the property of 
the Chicago Mail Company was transferred and delivered to the Times 
Company, and the same was paid for by the issue and delivery of Times 
Company capital stock to the holders of the Mail Company stock, share 
fpr share. That there was issued to défendant West 925 shares of Times 
stock, as a stockholder in the Mail Company, and to the said Snowden 
200 shares of Times stock, as a stockholder in the Mail Company, and 
to complainants 375 shares of Times stock, as stockholders in the Mail 
Company. That, although 925 shares of Times stock were issued to de- 
fendant West in alleged exchange for Mail Company stock held by him, 
125 shares weire taken by West as representing stock held by other per- 
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sons than said West; and that sûch other stockholders in the Mail Com- 
pany hâve never surrendered their stock in the Mail Company, and de- 
fendant "West has never delivered to them the 125 shares of Times Com- 
pany stock so issued to himself, ostensibly for them, but still wrongfully 
holds said 125 shares of Times Company stock. 

The bill further charges that it was agreed between complainants and 
West that the sum of $700,000 should be invested for the purpose of 
purchasing the property of the Storey estate, giving to the proposed 
Chicago Times Company sufficient capital to pay up the debts of the 
Times newspaper and carry on its business. That complainants were 
to furnish three-tenths of said amount, and défendants West and Snc-sv- 
den were to furnish seven-tenths thereof. That complainants required 
of West a statement of his assets, that they might be able to détermine 
for themselves whether he was financially able to carry out his part of 
the proposed business. That he thereupon made a statement which 
showed that he then had $365,000 in good securities, stocks, and bonds; 
and that, relying upon the truth of this statement, complainants fur- 
nished and paid, including 875 shares of Mail Company stock, the sum 
of $210,000, which was three-tenths of the proposed capital to be paid 
in to the said Times Company for the issue to them of three-tenths of 
the stock thereof. The bill charges that West did not, in fact, contrib- 
ute any means of his own to the purchase of the property of the Storey 
estate. That he had no money of his own to contribute to the enter- 
prise. That instead of'paying for said property, as he had agreed to 
do, and as he had informed complainants he had done, he obtained 
crédit from the heirs of the Storey estate for the sum of $110,000, which 
he had agreed to pay for in cash, for which the promissory notes of 
West and Snowden were given to said heirs, or for their benefit. That 
$10,000 of said amount still remains unpaid, and $100,000 paid by 
West was paid by him from moneys belonging to the Times Company, 
and not out of his individual means. That, of the moneys paid Mrs. 
Storey, complainants advanced at the tirhe of the purchase $150,000, 
and subsequently the further sum of $22,500; making in ail thé money 
advanced by complainants, — the sum of $172,500. That West paid 
Mrs. Storey the sum of $62,500 in money, which was borrowed by him 
from other persons, and secured the payment of $40,000 to Mrs. Storey 
by the notes of West and Snowden, and a mortgage upon certain prop- 
erty which had been acquirea from the Storey estate; and that, of this 
$40,000, $19,000 yet remains unpaid. It is further charged by the 
bill that in April, 1889, the Times Company sold the Times lot and 
building thereon for $220,000 over and abové incumbrances thereon; ail 
ôf which proceeds came to the hands of West, and were deposited in 
bank to the crédit of the Times Company. That West had, up to that 
time, been the sole manager of the afifairs and business of the Tinlès 
newspaper, and represented to complainants that the indebtedness of 
the Times Company wâs then only $40,000; and it was then agreed 
that thé said $220,000 should be used as follows: (1") To pay ail exist- 
ing debts of the company; (2) $40,000 to be placed in bank to the 
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crédit of the Times Company; (3) the remainder to be applied to the 
payment of the individual iiidebtedness of West, guarantied by any of 
the coiuplainants, for which amount stock of the Times Company was 
to be delivered to the treasurer of the company at the rate of 60 cents 
on a dollar. The bill further charges that West's statement as to the 
indebtedness of the company being only $40,000 was false; that its 
actual indebtedness at that time was upwards of $250,000; that up- 
wards of $100,000 of the proceedsof the sale of the Times building 
and lot were applied by West in the payment of his individual indebt- 
edness, although, at that time, West was largely indebted to the Times 
Company, and only part of the indebtedness of West guarantied by 
complainants was paid by West out of said proceeds. The bill further 
charges that the cost of ail the property purchased of the Storey estate, 
less that which was paid the heirs in land, was $390,000, — $385,000 
paid Mrs. Storey and the heirs, and $5,000 commissions; that, of the 
property so purchased, West retained a lot of the value of $50,000, 
which he has never conveyed to the Times Company or to complainants, 
and that the indebtedness which West incurred in the purchase of the 
property of the Storey estate has been paid by West out of the proceeds of 
the Times Company, and that West has paid for no stock in the Times 
Company, save that which represents his Slail Company stock. The bill 
further charges that West bas purchased ail the interest of Clinton A, 
Snowden in the Times stock and property, and that none of the Times 
Company stock issued to either West or Snowden was ever paid for, except 
that issued on account of Mail Company stock; that, as président of the 
Times Company, West has overissued the stock of the company to an 
amount exceeding $100,000, and pledged à portion of said fraudulent 
stock as security for his personal debts, and West is not now the owner 
of any stock in the Times Company. The bill further charges that in 
July, 1889, West borrowed of Norman B. Ream and others the sura of 
$100,000, and gave his note therefor to Ream as trustée, and, as secu- 
rity for the payment of said note, pledged 5,001 shares of the capital 
stock of the Times Company, issued by him as président of the com- 
pany to himself, with power to the pledgee or the holder of said note to 
sell said stock in case of default in the payment of the note, or in case 
the owners or holders of said note should feel themselves insecure, or 
said. stock should depreciate in value; and that, af ter pledging said 
stock as aforesaid, West assigned and transferred his equity in said 
stock to the complainants J.'N. Irwin and George D. Rand as col- 
latéral security for indebtedness held by said Rand and Irwin against 
said West to the amount of $64,000 and over. The bill prays that a 
decree may be entered tinding what of the stock of the company issued 
by West is void, and ordering a cancellation thereof, and decreeing what 
of said stock is valid. 

The answer of défendant West dénies that he purchased the property 
of the Storey estate under any agreement that the said purchase should 
be for the benefit of the complainants and himself and Clinton A. Snow- 
den, but insists that such purchase was made solely in the interest of 
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defendantWest and said Snowden. He admits that, after he had made 
such purchase, he agreed with complainants to join with them in the 
formation of a corporation, to be called the "Chicago Times Company," 
with a capital stock of 10,000 shares of $100 each; and that the Times 
newspaper, and the property employed in the publication thereof, and 
the Times building, and lot on which the said building stood, as well 
as the Chicago Mail property, should be conveyed to said Times Com- 
pany. The answer further insists that he (West) had ample means and 
crédit with which to purchase the Storey estate property; admits the 
sale of the Times building and lot, and that the proceeds came to bis 
hands; but insists that he applied ail of said proceeds to the payment 
of the debts of the Times Compapy, except about $40,000 which he ap- 
plied to his own use by the consent of complainants, and that he has, 
with the consent of complainants, turned in to the treasury of the Times 
Company the stock of the company held by him at the rate of 60 per cent. , 
for which he has received a crédit of $40,950. The answer further in- 
sists that he has paid the Storey heirs $100,000, and that the remain- 
ing $10,000 has been paid by Frank S. Weigley under an arrangement 
between himself and Weigley, by which Weigley is fully secured. The 
answer further insista that he has paid Mrs. Storey ail but $19,000 of 
the $275,000 he was to pay her, and for which balance of $19,000 he is 
personally liable. It is further charged in the answer that complainants 
contributed only the sum of $172,500 towards their payment for the 
capital stock of the Times Company issued to theni, and insists that 
ail the other money and property represented by the stock of the Times 
Company was contributed and paid for by himself out of his personal 
funds and money borrowed by himself. The answer further acimits 
that the property of the Mail Company was transferred and delivered to 
the Times Company, and Times Company stock issued therefor to the 
holders of Mail Company stock, as alleged in the bill. Dénies that 
there was any agreement, between himself and complainants that the 
sum of $700,000 should, be invested in the capital stock of the Times 
Company for the purchase of the property of the Storey estate, and for 
the paying of the debts, and furnishing means for the transaction of the 
business of publishing said newspaper. Dénies that he made any state- 
ment of his assets to complainants, or any of them, beforesaid purchase 
was made or agreed upon; and also dénies that complainants were in- 
duced by any statement made by him to join with him in the purchase 
of the Storey estate. He, insists that at the tinie he made the purchase 
of the Storey property hé was fairly worth, in money and securities, over 
$200,000; ail of which he invested, together with his crédit, in the Chi- 
cago Times Company. Dénies that any stock in the Times Company 
was issued to him without payment therefor. Admits that of the Storey 
estate property he retained a lot as charged in the bill, and that it is 
worth about $50,000, but subject to an incumbrance of $12,500; but 
st»tes that, by an agreement between himself and complainants, such 
lot was to be the individual property of himself, in considération of hia 
services in negotiating the purchase of the Storey estate. Allèges that 
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he purchased the interests of Clinton A. Snowden, aud that the 1,000 
shares of the stock of the companj' subscribed for by Snowden, and 
which were unpaid for, were traasf'erred in April, 1888, to himself and 
C. W. Boucher, and that the same were fully paid for by himself and 
Boucher. Admits the issue of over 1,000 shares of the capital stock of 
the Times Company by himself, as président of the Company, over and 
above its authorized capital, but insists that such overissue was uninten- 
tional, and that he has been, at ail times since such mistake was dis- 
covered, readj^ and willing to correct the same. Insists that he is now, 
and has at ail times since the organization of the Times Company been, 
the holder and owner of a large majority of the stock of said Company, 
and insists that complainants hâve never held or owned over 3,000 
shares of said stock. Admits that he borrowed of Norman B. Ream and 
others $100,000, as charged in the bill, for which he gave his noie, and 
pledged 5,001 shares of the Times Company stock to secure the payment 
of the same; but states that said loan represented two notes, of $50,000 
each, given to the Storey heirs as part of the cash payment to said heirs 
at the time he purchased their interest in the property, and insists that 
he had paid said two notes with the proceeds of prior loans which he 
had made, but which were represented by the loan from Ream. Charges 
that Herman J. and Henry C. Huiskamp conspired and confederated 
with divers other persons to purchase said $100,000 note from the said 
Ream, togetherwith the stock pledged as collatéral security therefor; and 
illegally, and for the purpose of deirauding défendant West, caused said 
5,001 shares of the capital stock to be sold; and the same isheld, sofar 
as the défendant is informed, by one Walter A. Halderman. 

The cross-bill filed by the défendant West charges that the 5,001 shares 
of Times Company stock pledged to secure the payment of the $100,- 
000 loan of Ream was illegally sold, and prays a decree setting aside 
said sale, and allowing West to redeem the same on payment of the 
amount of indebtedness secured thereby; charging that said stock is now 
held by or for the said Herman J. and Henry C. Huiskamp, and that 
they alone are interested therein. 

The testimony in the case upon the controverted questions is volu- 
minous, and in many particulars contradictory, but from the proofs I 
fînd the following facts: 

First. That in the summer or spring of 1887 défendant West began 
negotiations with the widow and heirs of Mr. Storey for the purchase of 
the property left by Mr. Storey, which had for several years been in- 
volved in litigation between the heirs and Mrs. Storey. That in thebe- 
ginning of those negotiations he contemplated that A. 0. Slaughter and 
Byron L. Smith, of Chicago, would be associated with him in the pur- 
chase of the property and the management of the Times newspaper. 
That in September of that year he proposed to complainant John N. 
Irwin to become associated with him in the purchase of said property, 
and that Irw'in should use his influence to secure the co-operation of the 
other complainants with him in the enterprise; most of the complain- 
ants being at that time résidents of Keokuk, lowa, and being men 
V.47F.no.4 — 16 
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of wealth, and known to hâve ample money means within their con- 
trol. Irwin soon succeeded in interesting the other complainants in 
the scheme, and soon thereafter West had différences with Slaughter 
and Smith as to the basis of ownership and control in the property, 
in the event the pnrchase was consummated, and they withdrew from 
any further participation in the proposed purchase. At this time 
West had not succeeded in obtoining satisfactory terms from the 
owners of the property. That, after the complainants had consented to 
become interested in the scheme, he pressed his proposais for purchase 
so satisfàctorily that on the 29th of October, 1887, heobtained contracts 
from the widow and heirs at law of Mr. Storey by which the heirs agreed 
to sell and convey to him their interest in the estate for the sum of 
$300,000,— $110,000 of which was to be paid in cash, and $190,000 was 
to be paid by the recoiïveyance to the heirs of ail the real estate, except 
the lot and buildings occupied for the publication of the Times newspaper, 
and the lot known in the proofs and arguments of this case as the 
"Boulevard Lot." By the contract with Mrs. Storey, her interest in the 
property was purchasedfor the sum of $275,000 cash. That, from the 
time défendant West proposed to complainants to take an interest in 
such property, it was the agreement and underslanding that while the 
negotiations with the Storey estate should, for prudential reasons, still 
be conducted in the name of West alone, yet such negotiations were for 
the beneht of West and Clinton A: Snowden and the complainants, al- 
though it was not until about the time the purchase was consummated 
that the précise interest thât the complainants should take and pay for 
was definitely settled; but before the purchase was completed a definite 
understanding had been reached that complainants were to take and pay 
for three-tenths of the property So ùbtained from the Storey estate, and 
West and Snowden were to take and pay for seven-tenths of the interest 
in the said property. That the cost of the property, exclusive of what 
was paid by the reconveyance of real estate to the heirs, and including 
$5,000 paid as commissions, was $390,000. That it was also agreed at 
about the same time that the property sô pûrohaeed should be conveyed 
to and vested in a corporation to be organized by the parties to such pur- 
chase, — that is, complainants West ànd Snowden, — and that three- 
tenths of the stock in such corporation should be owned by complain- 
ants, and seven-tenths should be owned by West and Snowden. That 
it was also agreed that the stock of said company should be $1,000,000, 
in shares of $100 each, and that full-paid stock should beissued, on pay- 
ment being made, at the rate of $70 per share. That défendant West 
paid the Storey heirs no money, but gave his notes for $110,000, and 
secured the payment thereof by a trust-deed on an undivided seven- 
tenths of the Times lot and building. That complainants, to enable 
West to complète the purchase, paid him in the nionth of December, 
1887, the sum of $150,000, and a short time thereafter paid him the 
sum of $22,500; making a total cash payment made by complainants 
of $172,500, which amount West used in paying Mrs. Storey. Thathe 
gave Mrs. Storey hia note for $40,000, and secured the payment of it by 
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a mortgage on the Boulevard lot, aijd paid hei" the sunï of $62,500 
in cash, which he had, at about that titne, borrowed from several of the 
banks in the city of Chicago. That the Chicago Times Company was 
organized and directors eleçted on the 30th of December, 1887, with an 
authorized capital of $1,000,000, in shares of 1100 each; and at a meet- 
ing of the directors of the conipany, held on the 5th of January, 1888, 
the Company was authorized to purchase the Times lot and building and 
the Times newspaper for the sum of $850,000, to be paid for in that 
amount of the capital stock of the said company. That 7,499 shares of 
that stock wçre to be issued to West on behalf of himself and complain- 
ants, 1,000 shares were to be issued to Clinton A. Snowden, and 1 share 
to P. S. Weigley. That it was agreed, as part of the plan for organizing 
said company, that the property of the Chicago Mail Company should 
be purchased by said Times Company for $150,000, to be paid for by 
tlie issue of 1,500 shares of Times Comfjany stock. That, in pursuance 
of said plan, défendant West received 800 shares of Times Company 
stock in exchange for 800 shares of Mail Company stock held by him; 
and that Clinton A. Snowden received 200 shares of Times Company 
stock in exchauge for the same number of shares of Mail Company stock 
held by him; and that there was issued to complainants in the aggregate 
375 shares of Times Company stock in exchange for the same number 
of shares of Mail Company stock held by them; and that there was also 
issued to défendant West,; but without the knowledge or assent of com- 
plainants, 125 shares of Times Companj' stock, which the défendant 
West claimed he would exchange for the remaining 125 shares of Mail 
Conipany's stock still outstanding but which he bas never so exchanged, 
and the said défendant West has always treated and dealt with said 125 
shares of stock as if he were the owner thereof. 

Second. That in April, 1889, the Times building and lot were sold by 
the Times Company, and that the proceeds of such sale, less prior in- 
cumbrances and commissions, amounted to $210,000. That there was 
an agreement between West and complainants that he should place $40,- 
000 of said proceeds in the treasury of the companj^ ior working capital, 
and that he might use the balance of said sum in the payment of such 
of his individual indebtedness as was secured or guarantied by any of 
complainants, but turning back to the company stock which he had is- 
sued to himself, at the rate of 60 cents on a dollar, for ail the proceeds 
of said sale he should so use. That défendant West did take up and 
pay some of his own paper on which complainants, or some of them, 
were liable, but that he used the larger portion of said proceeds to take 
up the loans he had made at the time he purchased the property from 
the widow and heirs of Mr. Storey, and to pay the money which heused 
in paying Mrs. Storey. 

TTiird. That in the month of April, 1888, West borrowed of the Gai- 
latin National Bank of New York City the sum of $65,000, and secured 
said loan by the pledging of 6,001 shares of the stock of the Times Com- 
pany, and in the month of Noyember of the same year he borrowed of said 
bank the further sum of $36,000; making a total loan of $100,000 from 
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the said bank, upon which éaid 5,001 shares were pledged as collatéral 
security. That in the forepart of July, 1889, the GaÙatin National Bank 
demanded payment of this loan, and, in order to make such payment, 
West obtained a loan of $100,000 from Norman B. Ream and certain other 
persons, and pledged with Ream, as trustée for himself and associâtes, the 
said 5,001 shares of Times Company stock. In the latter part ofAugust, 
1889, complainants Hernian J. and Henry G. Huiskanlp, learning that said 
stock was so pledged, and that owing to the financial embarrassments of 
West there was danger that said stock would be sold, and thereby a majority 
of the stock of the Times Company might go into the hands of an inno- 
cent and honafide holder as the genuine and full-paid stock of said Com- 
pany, purchased said note, and received therewith the stock pledged to 
secure its payment; and afterwards; without notice to the défendant 
West or demand of pà.yment, caused the stock to be sold, and thé same 
was purchased in the name of C. W. Fairbanks, but really in trust for 
H. J. and H. C. Huiskamp, who are now the bénéficiai holders thereof. 
That, by the terms of the pledge given by défendant West at the time 
he put said stock as security with said Ream, the stock could be sold, 
without notice, in case of default in the payment of said note at matu- 
rity, or in the event of such security depreciating in value. That said 
note was not due at the time such sale was made. That défendant West 
did represent to said complainants, during the time negotiations were 
going on between himself and complainants in relation to the purchase 
of the Storey property, that he was fully able to take and pay for bis 
seven-tenths of the purchase priceof said property, and that he had 
means to the extent and value of $365,000; but, in fact, défendant West 
was at that time not worth to exceed $50,000 in available assets, aside 
from bis interest in the stock of the Chicago Mail- Company; and that 
he paid only a very small part of the purchase money of said prop- 
erty out of his own means; nor did he pay into thé Times Company, or 
contribute to its capital, to exceed the sum of $33,000 from any prop- 
erty or means he owned at the time such purchase was made. 

Fourth. That the Times newspaper.was turned dver to the possession 
of the Times Company subject to a flôating indebtedness of $89,441.69, 
which had been incurred by the receiver of the Storey estate during the 
time the litigation had been pendlhg between the widow and heirs of 
Mr. Storey. That from the time the Times newspaper came under the 
control of the Chicago Times Company up to the Ifet of April, 1889, the 
indebtedness of said compafty had increased to thé sum of over $268,- 
000, aside from the liability of the conïpany ori the 125 shares wrong- 
fiilly issued by West to himself and the overissued stock; and that dur- 
ing the time West was in the management of -thé sàid company as its 
président, he overissued stock of said company to'the amount of 1,250 
shares, someof which, itTfrould seem from the prôofî hâve been pledged 
or sold by West to holders in good faith for value. 

Fijtht Thatttie défendant West bas purchased from thésaid Snowden 
the entire'dnterest which Snowden had in the Times Company, but that 
there is no proûf that Snowden ever conttibùted or paid any money or 
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property to the capital stock of the Times Company, except his 200 
shares of Mail Company stock, for which he reeeived 200 shares of Times 
Company stock, which was sold by him to West. 

It will be seen that the essential basis of the organization by West 
and the complainants of the Times Company was that West should cou- 
tribute the sum of $490,000, and complainants should contribute the 
sum of $210,000, which at $70 per share would entitle West to 7,000 
shares, and complainants to 3,000 shares, of the capital stock of said 
Company. Deducting from this amount the Times Company stock to 
be issued to the respective parties for their Mail Company stock, we find 
that West was to pay in cash $390,000, and complainants were to pay 
in cash $172,500; which was $172,500 more money than was required 
to pay the Storey heirs and Mrs. Storey. The conclusion must there- 
fore be that the parties intended that this sum of $172,500, so to be 
paid in, should be for working capital of the Times Company. I say 
that must be the conclusion, because complainants paid in $55,500 
more than their three-tenths of the purchase money going to the Storey 
estate, and because the plan for the issue of the stock absorbed the en- 
tire authorized capital of the company, and left no other means for rais- 
ing working capital; and the court will présume that capable business 
men, as ail thèse contracting parties are shown to be, knew that, as they 
took the Times newspaper loaded with nearly $90,000 of receiver's 
debts, a sufficient fund in the treasury to pay off the receiver's debt, 
and give the company a basis for crédit in its current business, was ab- 
solutely necessary. This conclusion is also confirmed by the fact that, 
in his dealings with the Storey heirs, défendant West only assumed to 
incumber seven-tenths of the Times building and lot. The fact that 
complainants paid their quota in fuU is also conclusive évidence to me 
of their understanding of the plan, and of what they were to do, and of 
what West gave them to understand that he could and would do in the 
matter, by advancing means for putting the company in working condi- 
tion. The inexorable conclusion from thèse facts is that, in order to 
entitle the défendant West to thèse 7,000 shares of the capital stock of 
the Times Company, he should hâve paid in or contributed to the cap- 
ital of the company the fuU sum of $490,000. One hundred thousand 
dollars of this amount may be said to hâve been paid by the Mail Com- 
pany stock to the same amount owned by West and Snowden; West 
having açquired Snowden's interest. This would leave the sum of 
$390,000 to be paid by West in cash. While it was an essential part 
of the agreement by West with his associâtes that he should pay in his 
whole amount, and they had acted on his assurances of his ability to do 
so, and anything short of that would be a breach of his agreement in 
that regard, and perhaps, if acted upon before other rights had inter- 
vened, would bave entitled complainants to the rescission of the whole 
agreement, yet, as they allowed him tp proceed and issue stock to him- 
self without stint, which the proof shows they or someof them kneiw.he 
was seUing and hypothecating to bona fide holders, I can only conclude 
that, as between complainants and West, he must be held sto bave had 



246 FEDERAL REPORTER, Vol. 47. 

the right to issue as much stock as he paid for at the rate of $70 per 
share. The question, therefore, is, how much do the proofs show West 
to hâve contributed to the stock ot the capital of the Times Company? 
It is obvious that, if West had paid his seven-tenths of the purchase price 
of the Storey estate property, which was $273,000, he would hâve been 
entitléd to stock at the rate of $70 per share for that sum, amounting to 
3,900 shares. As I hâve aiready said, he paid no mone^ to the Storey 
heirs at the time he made the purchase, and only paid Mrs. Storey $62,- 
500 in cash, ail of which he had borrowed from Chicago banks. He 
claims that he repaid the banks ail the borrowed money from his own 
means; but I conclude, from the proof, that he paid only $23,000 of 
this borrowed money from his own resources. That is, as I read it 
from the proof, he borrowed on the 29th of October, 1887, from the 
Commercial National Bank, $25,000; and there ean be no doubt from 
the circumstances that this is the: $25,000 paid by West to Mrs. Storey 
as earnest money at the time he cloëed the contract with her, and which 
was applied on the purchase money going to her. Twelve thousand 
dollars of that loan was paid January 3, 1888; and it is equally clear 
from the proof that this $12,000 came from the money paid in by com- 
plainants. This left $13,000 of that loan unpaid, and it remained un- 
paid at the time the proOf was taken in this case; but it was secured by 
the pledge of a note of the Regan Printing Company, and guarantied by 
F. S. Weigley, which seôurity was furnished by West; and as the bank 
must either lose this balance, or get it from West or the security he put 
up, he should be credited with payment for that amount. On the 24th 
of March, 1888, he borrowed $10,000 from the National Bank of Illi- 
nois, which he secured by the pledge of a note of the Western Publish- 
ing Company; and this note was paid June 8, 1888, by payment of the 
collatéral.' Thèse are thô only two items which I can find from the 
proof that West paid from his own means out of the large lOans he made 
at or about the time Mrs. Storey was paid off. The remainder of thèse 
loans seem to hâve been arranged and carried along, secured by pledges 
of Times Company stock, or' by indorsements in some form by some of 
the complainants and others, but, in fact, increasing to the amount of 
$21,000 paid Mrs. Storey on the $40,000 note, until the proceeds of the 
sale of the Times building property came into West's hands, in April, 
1889, when this paper was mostly paid ofif from thèse' proceeds. As 
the proceeds of the Times building did not come from West, and did 
form a part of the Times Company's capital, West should hâve no crédit 
on his capital stock account from indebtedness paid from this source. 
In fact, the capital stock of the company should hâve been reduced at 
the rate of $70 per share for the amount of the proceeds of the building, 
when the building was sold, and its proceeds applied either to the pay- 
ment of West's debts or' the floating debt of the company, because it 
was a withdrawal of so much of the capital of the company. 

I do not deem it necessary, in the view I take of the character of thèse 
proceeds as they came into West's hands and were used by him, to seek 
to ascertain aiid décide from the proofs what part of thèse proceeds West 
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applied to the payment of his individual debts, and how much he ap- 
plied to the payments of the debts of the Times Company, as I deem it 
sufficient to say that I am satisfied from the proofs that he used enough 
of the proceeds to pay oflf substantially ail the money he had borrowed 
to pay for Mrs. Storey's interest, except the $23,000 I hâve just spoken 
of ; so that the manifest effect of the transaction is that West only paid 
$23,000 ont of his own means or crédit for Mrs. Storey's interest. The 
proof shows that in May, 1888, which was soon after ail the paper given 
to the Storey heirs had matured, West borrowed $65,000 of the Gallatin 
National Bank of New York City, and on the 8th of October, 1888, he 
borrowed from the sanie bank the further sum of $35,000; making, in 
ail, $100,000. And, while the proof is not quîte conclusive, I think it 
shows that he applied this $100,000 loan to the payment of thèse notes 
to the Storey heirs; the $10,000 note given to the Storey heirs havlug 
been secured by F. S. Weigley by an arrangement between himself and 
West, and paid or in some way satisfied by Weigley. It will be re- 
membered that the entire crédit obtained from the Storey heirs was 
$110,000. Of this West bas paid ofif $100,000, leaving $10,000 yet 
unpaid, but for which Weigley stands as security. As the $10,000 as- 
sumed by Weigley was so assumed on the crédit West had with him, 
West should hâve crédit on his capital stock account for this $10,000, 
which makes a total crédit to West on the capital stock account of $33,- 
000, which, at $70 per share, wouîd give him the right to issue to him- 
self 471 shares of Times Company capital stock, Add to this 1,000 
shares of Mail Company stock held by West and Snowden, and it makes 
1,471 shares of Times Company stock properly issued to West; this be- 
ing ail the stock West bas actually paid for by payments on the prop- 
erty purchased of the Storey estate, and ail the stock he had any right 
to issue to himself. 

This leaves for considération the condition of the 5,001 shares of stock 
issued by West to himself, and pledged first to the Gallatin National 
Bank, and afterwards to Ream, as trustée for himself and associâtes, who 
had loaned the money to West to take up the Gallatin Bank loan. If 
West had fully paid for the prdperty purchased of the Storey estate out 
of his own means, or oven secured the payment with means of his own, 
he would undoubtedly bave had the right to hâve issued to himself 
3,900 shares of stock, representing his seven-tenths of the purchase money 
of the Storey estate. In other words, if he had paid his seven-tenths of 
the purchase money to the Storey estate, which was $273,000, he would 
bave been entitled, at $70 per share, to 3,900 shares of stock, and there 
would only be due from him $17,000 to make hiin equal with thecom- 
plainants, and pay up for his 7,000 shares of stock. But, as bas been 
before stated, this $100,000 loan and the $33,000 represent ail that 
West is entitled to havé crédit for towards the payment of the purchase 
price of the Storey estate property; the remainder df the purchase price 
having been paid from funds furnished by complainants, and the pro- 
ceeds of the Times building. If "West had paid this note to Ream, he 
could rightfuUy claim that it represented payments by him on account 
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of thë purchase ,of the Storey estate property at $70 per share, which 
would hâve entitled him to 1,428 4-7 shares, and he may be considered 
as having the right to pledge thèse 1,428 4-7 shares tb secure this note, 
if he had not already had stock issued to him representing that pay- 
nient. But we find, on examining the proofs, that he had already re- 
ceived, aside from this block of 5,001 shares, 2,798 4-7 shares of Times 
Company stock, which he has pledged or sold to others. The proof, 
then, makes West entitled to an issue of stock as follows: 
On account of Mail Company stock, 1,000 shares, - 1,000 shares 

Foi$13y,000 paid, or for which he is still liable on account 

of Storey property, - - - - - 1,900 " 

Bought of Phillips, ..... 71 " 



Making. ...... 2,971 shares 

Deducting stock issued, .... 2,798 4-7 " 



Leaves, ...... 172 3-7 shares 

This leaves 172 3-7 shares more thati what had been issued to him, 
and for which he may be said to hâve paid. He is also entitled to a 
crédit for 819 shares of stock returned to the company, which, added to 
thèse 172 3-7 shares, shows him entitled to a total crédit of 991 3-7 
shares, which is not sutïicient to cancel the 1,250 shares overissued, and 
the 125 shares which he wrongfuUy issued to himself on account of Chi- 
cago Mail Company stock. 

The proof shows that from the time West began his negotiations with 
complainants, which resulted in their taking an interest with him in the 
purchase of the Storey estate, he was a large borrower of money, es- 
pecially for a man who testified that he then had over $365,000 in avail- 
able means and securities. That he largely increased bis borrowing at 
about the time the purchase was consummated. That tliose borrowings 
had eontinued up to the time of his financial coUapse, ubout the Ist day 
of July, 1889; the pressure being to some extent relieved by the money 
which came from the sale of the Times building, and which he used, 
but even aiter the use of those proceeds he was left heavily in debt. 
That he lived extravagantly for a man in his circumstances; bought an 
expensive house, and furnished it expensively; and the heavy interest 
he must hâve paid in carrying thèse bank loans, added to what he put 
into his house and furniture, fully accounts for ail the money traced by 
the proofs to his hands, during the interval, without crediting him with 
further payments on account of hiS capital stock in the Times Company 
than I hâve already given. And the tact cannot be argued away that he 
undertook to float his share of the Times enterprise without any adé- 
quate means to justify such an undertaking, and simply failed, as might 
bave been anticipated, in the undertaking. It is also apparent from the 
proof that the Times newspaper had been losing money during the re- 
ceivership, which had eontinued about two and one-balf years; so that 
when West and his associâtes took the property it was subject to a debt 
of about $90,000; and that under the management of West this debt 
was nearly trebled in a year and three months. And this fact sulficiently 
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réfutes the claim, made on behalf of West, that he had contrîbuted large 
sums from his own ineans towards the working expansés of the newspa- 
per. During ail the time from the Ist of January, 1888, to the Ist of 
July, 1889, West was business manager of the Times Company, and 
gave directions as to most of the important entries upon its books; and, 
although the books show large crédits to West for payments made by 
him for the company, most of those crédits are mère fictions of book- 
keeping, and fail to show, when examined in the light of the évidence, 
that he actually advanced any considérable amount to aid in carrying 
on the business of the paper. The proof shows that West retained the 
property purchased of the Storey estate, called the "Boulevard Lot," 
■which was then worth $40,000 over the $12,500 incumbrance; and on 
his représentation that it was worth only $10,000 or $12,000, and his 
suggestion that he ought to be allowed to keep it as some compensation 
for his work in negotiating with Mrs. Storey and the Storey heirs, com- 
plainants, not knowdng anything in regard to the value of the lot except 
what was told them by West, acquiesced in his claim. But it is very 
clear, from the proofs, that, if he had told them the ti'uth aboutthe value 
of this lot, they would not hâve so acquiesced. It does not appear that 
it was intended by any of the parties that this lot should be conveyed to 
the Times Company, but it was a pièce of property which should bave 
been divided between West and complainants in the proportions of three- 
tenths to complainants and seven-tenths to West; but, as the proofs also 
show that West bas incumbered this lot to secure his own debts to an 
amount far exceeding its présent value, I conclude that complainants are 
entitled to a decree against West for three-tenths of the présent value of 
this lot. 

As to the cross-bill of West, by which he seeks to redeem the 5,001 
shares of stock from H. J. and H. C. Huiskamp, I need only say that 
as there is still an overissue of stock outstanding tomorethan equal any 
interest West can possibly hâve in the 5,001 shares, and as the proof 
shows that the overissued stock bas been sold or pledged by West under 
such circumstances as to make it probable that the company may be com- 
pelled to treat it as valid, he is not entitled to any relief on his cross- 
bill. I will, however, add in this connection that it is a conceded fact 
that, after the Huiskamps had purchased the Ream note and stock col- 
latéral, they eaused the collatéral to be sold without any notice to West 
or demand of payment of the note; and I think that under the law of 
Illinois, which must govern in a case like this, the pledgee could not 
make sale of the collatéral until after the default in the payment of the 
note, without notice and demand of payment to the pledgeor. Bank v. 
Baker, 128 111. 633, 21 N. E. Rep. 510. A decree naay therefore be 
prepared finding that the entire issue of the 5,001 shares of stock pledged 
to Ream was illégal, and that said stock was never paid for, and should 
therefore be cancekd; and finding, also, that complainants are holders 
of 3,000 shares of stock of said companj' taken and paid for by them, 
and by his fraudulent conduct towards the complainants as his asso- 
ciâtes in the purchase of the property of the Storey estate, and in the 
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organizatîon and management of the Chicago Times Company, défend- 
ant West is not, in equity or justice, entitled to any further issue of the 
stock of said company on the basis of $70 per share, or on any other 
basis; and dismissing his cross-bill for want of equity. 



SCHLEY V. CoLLis et al. 
(Circuit Court, S. D. Georgla, E. D. June, 1891.) 

1. WlLLS— ASSBNT OF EXECUTORa— PbESL'MPTION. 

Where a will provides that the exeoutors shall hold certain land as trustées for 
testator's brother for life, and the brother lias been in possession of the land for 
several yeàrs after testator's death, with the full Icnowledge of the executors, and 
bas pald the taxes thereon, the asseut of the executors to such bequest will be pre- 
sumed. 

2. Same^Specimo Leoaot — Abatement. 

Where a speciiic legacy under a will has been assented to by the executors, such 
legacy is only ratably liable for the payment of a Judgment thereafter rendered 
against the executors. 

8. SaME— EXEOUTOK AS Legatee. 

Where âh executor accepts a beneflt under the will, he cannot direct that an ex- 
écution against the estate be satisfied by the sale of a speciiic legacy, whioh has been 
assented to by the executors. 

In Equity. Bill by Philip A. Schley against Charles H. P. Collis, 
Thomas M. Norwood, James W. Schley,. and W. P. Qorbett, United 
States marshal, to enjoin the sale of property by the marshal. 

W. W. Montgomery, for plaintitf. 

Charlton & Mackall, for défendants. 

Speer, J. This case dépends upon the following statement of facts: 
One Anderson was the assignée, under the laws of New York, of the es- 
tate of De Léon, and committed a devastavit thereon. William Schley, 
late of this district, was the surety upon the assignee's bond; and after the 
death of Schley, who died testate, Collis, who had been substituted as 
assignée of this New York estate, brought suit there, on the bond of the 
defaulting assignée, and obtained judgment for the sum of $7,000. The 
record of the proceedings Ihere was brought to this district, and suit in- 
stituted in the circuit court, at common law, against the executors of 
William Schley, to-wit, Thomas M. Norwood and J. W. Schley, on 
their testator's obligation as surety for Anderson, assignée, and a ver- 
dict and judgment were rendered against them as executors. The ex- 
écution waS' issued upon that judgment, and was levied u])on a certain 
estate known as "Richmond Hill," near Augusta, claimed by the com- 
plainant in the bill now before the court, which was duly advertised for 
sale. This complainant: is Philip A. Schley. He was the brother of 
William Schley, and he claims an estate for life in Richmond Hill by 
virtue of the following item of the will of William Schley: 
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"Item 5th. I direct that my old home, kno\yn as 'Riclimond Hill,' in 
Kichmond county, Georgia, shall be lield by my executors as trustées for and 
during the lives of my sister Mary Ann Haines, and my brotlier Phillip A. 
Scliley, and during tlie life of the survivors of tbem; my purpose being to 
give them a home as long as they live." 

The plaintiff insists that Richmond Hill cannot be lawfully sold under 
exécution for the debts of William Schley, sued to judgment, after the 
spécifie legacy made by the clause of the will above quoted was assented 
to by the executors, and after the property had long been in his posses- 
sion. He had been in possession of this property long anterior to the 
death of William Schley, and continuously since then. It is in dispute 
whether he was there by the express assent of the executors, or as a ten- 
ant by sutferance; but, in the view the court has of the law, that fact is 
not important to be settled at this time. The rule, as announced by the 
suprême court of Georgia in Parker v. Chambers, 2^ Ga. 527, may be 
deduced from the following extract from that décision: 

"ïhe objection that no évidence was submitted to the jury to prove the 
assent of the exécuter to the legacy to Chloe Parlier and her chiidren cannot 
be sustained. The executoi' allowed the property to remain in the possession 
of the tenant for life, and that was an assent to the entire legacy. It was in 
her possession at the death of the testator, and remained there, with the as- 
sent of the exécuter, of course." 

In Jordan v. Thornton, 7 Ga. 520, the court observes: 
"It was further claimed before tlie court below that there was no assent to 
the legacy by the exécuter proven, and therefore the plaintiff had no right of 
action. The court held that assent might be implied from possession ; and as 
there was some évidence of possession, both in the tenant for life and in the 
plaintiff, after her death, he left that question to the jury. And this view of 
the case we affirm. Assent to a legacy is necessary to enable a iegatee to sue 
at law for his legacy. It is not necessary to show an express assent; it may 
be implied from facts and cireumstanees. The assent, itistrue, must be clear 
and unambiguous. ïhe possession of the property willed does malie out a 
clear case of assent by implication." 

— Citing 2 Williams, Ex'rs, p. 986; Math. Près. Ev. 267; 3 Prest. Abst. 
(2d Ed.) 146; Rkhardson v. Gifford, 1 Adol. & El. 52, 3 Nev. & M. 325; 
and other authorities. 

For the purposes of this investigation, therefore, the court concludes 
that the assent to this spécifie legacy was made by the executors. 

And, moreover, thèse executors may not be heard to deny this. It is 
in évidence that one of the executors took a benefit under the will. He 
received certain property thereby, and mortgaged it for his purposes. 
That mortgage is in évidence, and it concludes the exécuter, bécause it 
contains récitals which show that the executor relied for his title to the 
mortgaged property upon the will itself; and the authorities seem to be 
plain and eonclusive that he who accepts a benefit under a will must 
adopt the whole contents of the instrument, conforming to ail its provis- 
ions, and renouncing everv right inconsistent with it. Hainer v. Légion 
ofHonor, 78 lowa, 245, 43 N.'W. Rep. 185; Eichelberger's Estate, 135 Fa. 
St. 160, 19 Atl. Rep. 1006, 1014; SckolVs Appeal, (Pa.) 17 Atl. Rep. 206; 
Vanzant v. Bigham, 76 Ga. 759; Taliaferro v. Day, 82 Va. 79. Ail the 
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décisions are eomparatively récent, and qnite a number of others might 
be cîted in support of that proposition. Indeed, the statute law of this 
state seems to recognize the doctrine without qualification. Code Ga. 
§§ 2456-3162. This rule would seem especially applicable where 
the legatee is also an executor, who qualifies solemnly as such to exé- 
cute thè will, and therefore the entire will. It is clear, therefore, that 
there was an assent to this spécifie legacy, and it is equally clear that the 
assent was distinctly and definitely made, with ail of its légal effective- 
ness, before the date ofjudgmentupon which the plaintiff at common 
law and défendant hère relies for the enforcement of his rights; and that 
J. W. Schley, the executor, taking a benefit under the will, maj'- not be 
heard to deny this. It will follow, therefore, that if the plaintiff in the 
exécution seeks to subject this spécifie legacj'-, assented to, as we bave 
seen, by the executor, to the payro.ent of lus debt, he must adopt a pro- 
ceeding Other than that to which he bas resorted. The case of Justices, 
etc., V. Mordand, 20 Ga. 146, is, we think, sufïicient authority for this 
proposition. The court, Justice McDonald delivering the opinion in 
that case, makes this announcement: 

"Thia is a proceeding at law to subject to the payment of a jiidgment 
aganist the administrator, obtained in 1854, a negro mau, who had been dis- 
tributed in 1848 to the claimant, who was one of tlie heirs at law of the de- 
fendant's estate. If the légal lien of the Judgirient upon the property had not 
atlached before the distribution, it is not subject thereto, unless there was 
fraud in thedistribution. If the suit on which the judgment was rendered 
was pending at the tirae of the distribution, the question whether the distri- 
bution was made to delay and hinder the créditer in the collection of his débt 
ought to bave been subraitted to the jury. But the record discloses no sueli 
fact; ïhere is no légal reason wby the légal title of the claimant to the prop- 
erty wbieh had passed to him without fraud nearly six years before should loe 
disturbed by the judgment. This property is unquestionably liable, ratably, 
to pay the plaiiitiff's judgment, if the administrator has not assets or is not 
solvent; but it must be subjected by a différent kind of proceeding, before a 
tribunal that can bring ail tlie heirs of the estate before it, and compel those 
who are solvent to contribute, ratably, to the payment. If some are solvent, 
those who are able to pay may be compelled to contribute to the extent of 
the assets, if necessary, received by them." 

It foUows, therefore, we think, conclusively, that the plaintiff hère 
has no right to single ont this spécifie legacy, and fasten his entire debt 
upon that. The judgment should bave been, under the pleading, de 
bonis testatoris. Williams, Ex'rs, 1388, 1389; Code Ga. § 3573. Spécifie 
legacies are favorites of the law. When no spécifie provision is made 
for the payment of the testator's debts in the will, the personal estate is 
primarily liable. If that is insufïicient, a lapsed devise maybe applied 
thereto, and, if debts still remain, spécifie devises must contribute pro 
rata. Morse v. Hayden, 82 Me. 227, 19. Atl. Rep. 443; Ruston v. Rus- 
ton, 2 Dali. 245. 

It appears that this property was returned for taxes b}' the plaintiff 
for 17 or 18 years, and it appears that the executors were absolutely 
silent about it, although they were obliged to make an inventory of the 
real property lying outside of the county of Chatham, in which theirex- 
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ecutorship was located. We hâve the testimony of the ordinary of 
Chatham county that they made no relurii whatever of this property, 
and thèse facts are ail material. On the final trial of this case an inter- 
esting question will arise, also, upon the proposition of plaintiff that 
this creditor could not now subject a spécifie legacy to the payment of 
his debt because of an alleged collusion on his part with the executors. 
He is seeking to enforce the judgraent now against the executors, and 
there is some évidence which seems to indicate it was understood that 
the executors would be relieved from the lien of this judgraent. We are 
not prepared to say how important the question is at this time, but, if 
it be true that the executors hâve been relieved from liability upon thjs 
judgment, it may become quite important to the rights of the plaintiffs 
in exécution, who are the défendants in this bill. The judgment was 
taken against the executors as such, and that is conclusive of assets. 
This is so held in Demere v. Scranton, 8 Ga. 47. The gênerai estate, as 
we hâve seen, would be first liable to pay the debts; and, if the execu- 
tors hâve permitted a devastavit as to the gênerai estate of William Schley , 
which would be in the first instance liable for this debt, it would be, 
perhaps, quite important to détermine whether their individual estate 
would not be liable, rather than a spécifie legacy which they had as- 
sented to. 

There are several other questions which bave been presented in argu- 
ment, but the court has indicated enough to justify in its opinion the 
conclusion that this is a case which should be inquired into more care- 
fully upon sworn testimony, taken in the usual manner, in equity, and 
upon fuller considération. It is not one of those cases which should be 
disposed of on a preliminary hearing. We think, therefore, that the in- 
junction restraining the sale under exécution should be made permanent, 
and the case proceed as usual in equity. 



Benton V. Waed et al. 
(Circuit Court, N. D. Towa, E. D. August 31, 1891.) 

Rescission of Contract— Pleadino — False Représentations. 

A bill to rescind a contract, which allèges that défendants, being stockholders in 
a certain corporation, induced complainant to enter into a contract for the pur- 
chase of stock, representing that the corporation was sole proprietor of a secret 
process for treating metals, whieh was very valuable; that a patent had been ap- 
plied for by the company ; that it was ready to commence the business of treating 
metals by this proeess, and that, if complainant would purchase certain stock, he 
would be employed as président and manager of the company ; that, relying upon 
thèse représentations, complainant paid défendants the amount agreed upon for the 
stock; that the représentations were false, in that the process had been known for 
years, patents having been previously granted to other parties; that the company 
was not ready to commence business, and could not furnish employment to com- 
plainant, — is sufacient on demurrer. 

Same — Relief in Equitt. 

Where such bill prays a decree of oancellation of the contract, the stock having 
been tendered to défendants, and repayment of the sum paid by complainant, the 
relief can only be had in a court of equity. 
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i' In Equity. Bill to rescind contract for sale of corporate stocks and 
for damages. Demurrer to bill. 

Oarman N. Smith and F&wérs, Lacy & Brown, for complainant. 

Eickel & Crocker axià C/ias. A. Glark, for défendants. 

Shieas, J. In the bill herein filed it is averred that the défendants, 
for the purpose of indueing the complainant to enter into a written con- 
tract for the purchase of 1,000 shares of stock of the Hawkeye Métal 
Company, represented and stated that the said corporation was the owner 
and sole proprietor of a secret process for treating métal, which process 
was known only to the stockhôlders in said company, and the nature 
thereof could not he revealed to any save stockhôlders therein; that said 
process was entirely new; was very valuable; that it would greatly in- 
crease the value of metals treated thereby; and that it was the sole prop- 
erty of the Hawkeye Métal Company; that a patent therefor had been 
applied for and would unquestionably be secured; that the company was 
ready and prepared to commence the business of applying said secret 
process to the treatment of metals, and that, if complainant would pur- 
chase the shares'bf stock referred to, he would be employéd as président 
and manager of said .company, at a salary of $3,000 per annum; that, 
relying upon thèse représentations so made by défendants, who were at 
the tinie stockhôlders in said company, the complainant entered into a 
writteri agreement with them to the folio wing effect: 

"Article of agreement made and entered into tins 20th day of December, 
A. D. 1889, by and between II. P. Benton, party of the flrst part, and J. H. 
Ward and Henry Eickel, parties of the second part, witiiessfeth: That the 
saïd second parties hâve this day sold unto the said flrst party one hundred 
shares of the stock of the Hawkeye Métal Company, a corporation duly or- 
ganized under the laws of the state of lowa; and the said flrst party agrées 
to pay tlie said second parties for said stock the sum of $4,000 on or before 
the 7th day of January, A. D. 1890. It is further agreed that said second 
parties will use their influence and best efforts to hâve said company, at its 
annual meeting in January, 1890, elect the said flrst party président and gên- 
erai manager of said company, and to induce the said company to pay the 
said first party the sum of $260 per mônth for his services as such président 
and gênerai manager as long as he gives his individual time and attention to 
the business of said company in such position. It is further agreed upon the 
part of said second parties that they will contribute of the stock owned by 
them in said company their proper share, in order to create a f und to carryon 
the business of said company, or they will contribute in lieu of said stock 
their proper share in money to carry on said business. 

"Henry Rickel. 

"J. H. Ward. 

"H. P. Benton." 

It is further averred that complainant paid to défendants the said sum 
of $4,000, and received the shares of stock according to the agreement, 
and came to lowa for the purpose of acting as président and manager of 
said company in carrying on the business of treating metals according to 
said alleged secret process; that the said représentations and statements 
so made by défendants were false, fraudulent, and untrue, in that the 
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said proeess of treating metals was not a new process, but had been 
known for years; that it was not valuable, but was in fact of no value 
whatever; that a patent had been previously granted for sueh process, 
so that the Hawkeye Métal Company could not hope to procure a pat- 
ent therefor, and that the said company was not ready to engage in the 
business of treating metals according 1o said process, and could not fur- 
nish employment to complainant. Based upon thèse allégations, the 
complainant prays a decree for the caneellation of the contract of pur- 
chase of said stock, the same being tendered back to défendants; that 
thë défendants repay the sum paid for said stock by complainant, with 
interest; and that damages and costs be awarded complainant. 

To this bill a demurrer is interposed by défendants on the grouuds — 
(1) that complainant bas an adéquate remedy at law, and, therefore, 
the case is not of équitable cognizance; and (2) that the facts averred 
fail to make out a case against défendants. It is not charged in the bill 
that the défendants knowingly made any false représentations as an in- 
ducement to complainant to enter into the contract sought to be re- 
scinded. It is charged that thèse représentations were false, fraudulent, 
and untrue, but no averment is made of any fact showing bad faith on 
part of the défendants in making the représentations which it is alleged 
they did make; and hence it must be held that the averments of the bill 
amount only to a charge of mistaken représentations or statements made 
by défendants. It would be more satisfactory if the allégations of the 
bill were made more clear and spécifie in this particqlar, but for the prés- 
ent purpose it will be assumed that the bill is based upon the theory, 
not of false représentations knowingly made, but of représentations made 
supposing them to be true, but which, it is now averred, were mistakenly 
made, whereby complainant was misled into making the contract sought 
to be rescinded. It will not be questioned that granting relief in cases 
wherein parties bave been misled through mistakes in matters of fact is 
clearly within the jurisdiction of a court of equity, and, therefore, un- 
less the remedy at law is adéquate, and as complète as that afforded in 
equity, the jurisdiction of the court cannot be successfully attacked. 
From the allégations in the bill contained it appears that the complain- 
ant was iuducedj by the représentations made him, to purchase 1,000 
shares of stock in the Hawkeye Métal Companj', and thereby assume 
the responsibility pertaining to a sfockholder in the company. The pur- 
pose of the bill is to obtain a rescission of the entire contract, and a 
restoration of the parties to the condition they occupied before the same 
was entered into. To this end, a retransfer of the stock must be decreed, 
as well as a decree for the repayment of the sum paid by complainant 
therefor. Relief of this nature is not granted in a court of law, which 
would be confined to a judgment for damages aione; and hence, if the 
complainant is entitled to a rescission of the contract and relief from the 
burdens imposed thereby, such relief can be had only in a court of 
equity. 

Thus we are brought to a considération of the question arising upon 
the second ground of the demurrer, to-wit: Do the allégations of the bill 
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show that complainant is entitled to a rescission of the contract whereby 
he became the purchaser of the 1,000 shares of stock in the Hawkeye 
Métal Company? In substance, the allégations madeto induce the mak- 
ing of the contract were that the Hawkeye Métal Company was the sole 
owner of a secret process for treating metals, which was of great value; 
that it was expected that a patent therefor would be issued to the Com- 
pany; that the company was' prepared to carry on the work of treating 
metals by such secret process, and that by becoming a stockholder the 
complainant would be assured employment at a remunerative salary. 
It is apparent that the value of the stock and the chances of employ- 
ment were dépendent upon the fact of the ownership by the company 
of a valuable secret process for treating metals; and therefore the ma- 
terial allégations charged against the défendants can be reduced to 
this one, namely, that the company was the sole owner of a secret val- 
uable process for treating metals. According to the allégations of the 
bill, the défendants averred that the company possessed such process, 
and thereby induced complainant to become a stockholder in such com- 
pany, by purchasing from them 1,000 shares of stock for the sura of 
$4,000, whereas it now appears that the company was not in fact the 
sole owner of any such secret valuable process, and consequently is not 
in condition to aflbrd employment to complainant. In support of the 
demurrer, counsel for défendants bave filed an able argument, in which 
it is sought to be maintained that complainant cannot obtain relief, be- 
cause it is not averred that the représentations made as an inducement 
to the contract were known to be iàlse when made; and, further, that the 
subject of the contract was of a spéculative character, and the représenta- 
tions made were merely the expressions of opinions and beliefs, and not, 
therefore, to be taken as conditions of the contract; and in support of 
thèse views are cited the following cases: Development Co. v. Silm, 125 
U. S. 249, 8 Sup. et. Rep. 881; Eawscm v. Harger, 48 lowa, 271; Saw- 
yer v. Prîckett, 19 Wall. 160; Gordon v. Butler, 105 U. S. 557. Thèse 
cases deal very fully with the rules to be applied to controversies of the 
character under considération in each case, but are not applicable to a 
case so widely différent in its facts as the one now under considération. 
It is certainly not true that the right of rescission in equity is confined 
solely to cases wherein a party has knowingly and intentionally falsified 
the facts, for this would exclude the granting relief in the case of mis- 
takes; nor is the principle that mère représentations as to the value of 
that which in its nature is of uncertain or spéculative value cannot be 
deemed to be false simply because not borne out by subséquent develop- 
ments, applicable to a case of the character of the one now before the 
court. In the case, at bar the représentation made was that the Hawk- 
eye Métal Company was the sole owner of a valuable secret process for 
treating metals, but that the nature thereof could be made known only 
to those who were stockholders in the company. Of necessity, under 
such circumstances, a purchaser of the stock could not avail himself of 
any opportimity for investigation on his own behalf. He would be com- 
pelled to rely upon the représentations made to hini. He would not 
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occupy a position of equality with the vendor, and hence could not be 
held chargeable with négligence in not informing himself of the value of 
the process which formed the basis for the vaine of the stock he was 
about to purchase. The défendants knew that the complainant must 
rely upon the statements and représentations inadeby them touching the 
secret process said to be owned by the company, and therefore knew that 
the représentations by them made were niaterial, and that complainant 
had a right to rely upon their substantial truth. It is certainly too clear 
to be doubted that the complainant would not hâve entered into the 
contract sought to be rescinded, and become the purchaser of the stock 
from défendants, unless he had believed that the représentations were 
true. If, then, the représentations were material, were believed and re- 
lied upon by the complainant, and were made under such circumstances 
that the complainant had the right to rely thereon, and it now appears 
that the same are not true, and that in fact the métal company is not the 
sole owner of any secret process for treating metals, and cannot, there- 
fore, carry on the business for which it was organized, is it not made 
clearly apparent that the complainant bas been misled, and bas been in- 
duced to enter into a contract under such circumstances as to be entitled 
to a rescission thereof? The demurrer is overruled, with leave to de- 
fendants to answer thè bill by the October rule-day. 



Holmes et al. v. Wintlee. 
(Circuit Court, D. Washington, W. D. July 29, 1891.) 

1. Soit to Tbt Title — Whkn Maintainable. 

A suit in equity to try title and perpetuate évidence thereof cannot be maintained 
against one in tlie rightful possession of the land, having an acknowledged life-es- 
tate. 

2. Dbed and Moktgage — Constecctjoiî. 

A conveyance of title to real estate and a mortgage to the vendor for part of the 
purchase money, delivered simultaneously, constitute but one transaction, and the 
title of the vendee is from its iuception incumbered by the mortgage. 

3. Foeeclosure op Mortgage. 

The foreclosure of such mortgage for breach of its conditions and sale of the 
property pursuant to the decree extinguishes an estate in remainder created by the 
deed to the mortgagor, as well as his life-estate created by the same deed. 

In Equity. Suit to try title and perpetuate évidence thereof. 

Robert G. Morrow, for plaintiffs. 

B. F. Dennison and L. L. McArthur, for défendant. 

Hanfohd, J. The bill in this case shows that the défendant, Alber- 
tina Wiutler, is in possession of certain lands situated in Clarke county, 
in this State, claiming title thereto as owner in fee-simple, and she dé- 
nies that the plaintiffs bave any interest whatevcr in said property. The 
plaintiiTs admit that the défendant bas a valid subsisting interest in the 
v.47F.no.4 — 17 
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property, and that she is rightfully in possession, and is entitled to re- 
tàin possession during the life-time of their father, Leander Holmes, but 
they claim to hâve an estate in remainder in said property at'ter the ter- 
mination of an alleged life-estate now vested in the défendant, and they 
complain of a snpposed injury to them by the déniai on the part of the 
défendant of the existence of their estate in remainder, and therefore 
they hâve brought this suit for the purpose of having an adjudication of 
their rights, and to obtain a decree declaratory of their title. The bill 
also allèges that certain record évidence necessary to the maintenance of 
the claim asserted by the complainants has been destroyed by fire, and 
that witnesses cognizant of the facts are aged, and that ail the testimony 
and évidence upon which they rely is in danger of becoming inaccessi- 
ble and of being lost. The case has been argued and submitted upon a 
demurrer to the bill alleging that the bill shows upon its face that the 
complainants are not entitled to the relief prayed for, or any relief, and 
does not show any présent right in the complainants, or either of them, 
to maintain the suit. Neither in the principles and rules of equity, nor 
in the statutes of the United States governing procédure in the national 
courts, nor in the laws of this state, is there any authority given for the 
maintenance of a suit in equity to try disputed questions of title to real 
estate, by a plaintiff out of possepsion against a défendant having a valid 
interest in the property, and rightfully in actual possession; and, as the 
bill in this case is not framed as a bill to perpetuate testimony which a 
party is entitled to bave preserved for use in an anticipated action at law, 
the demurrer must, for thèse reasons, be sustained. 

I consider the demurrer to be well taken, on the-furtherground thatit af- 
firniatively appears by the facts set forth in the bill that the complainants 
hâve no estate or interest whatever in the property referred to. Their claim 
rests entirely upon a deed given by Amos C. Short and his wife in the 
year 1859, to their father, Leander Holmes, in fulfillment of a contract 
by which he purchased the property from Short. The construction most 
favorable to the complainants makes said deed operate as a conveyance 
to Leander Holmes of an estate during his life-time, in trust for certain 
defined uses, and of an estate in remainder to the joint lieirs of said Le- 
ander Holmes and Susan H. HolmeSj incumbered by certain mortgages 
referred to in said deed, and by a mortgage given to Short, hereinaiter 
mentioned. The words creating the estate in remainder are inapt, and 
are not found in the granting clause or premises of the deed, but are in 
the habendum. Nevertheless, assuming that a fair interprétation of the 
instrument, as a whole, supports the claim asserted by the complain- 
ants, that it created an estate in remainder in the heirs of Leander 
and Susan H. Holmes, I am unable to fînd that any such estate is now 
in existence. At the t:me of the delivery of the deed Leander Holmes 
gave a mortgage back to Amos C. Short to secure payment of part of the 
purchase money for which the land was sold. The deed and mortgage 
back took effect simultaneously, and must therefore be regarded as one 
transaction, so that ail the estate which Leander Holmes took was from 
its iuception incumbered by the mortgage for part of the purchase money, 
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and was subject to be defeated by breach of the conditions of tbe mort- 
gage. Said mortgage to Short, with a raortgage subsequently given by 
Leander and Susan H. Holmes to another party, were duly foreclosed 
for non-payment of the debts which they were given to secure in a court 
of compétent jurisdiction, and the property was sold under the decree 
of foreclosure, and conveyed to the purchaser by a sheriff's deed. ïhe 
estate in reniainder created by the deed from Short was dépendent upon 
continued existence of the particular estate created in favor of Leander 
Holmes to the time limited by the deed for its duration, and was 
subject to be defeated and extinguished by the defeat and extinguish- 
ment of the particular estate prior to the expiration of the time so 
limited. Boone, Real Prop. §§ 177, 178; 4 Kent, Comm. pp. *248, 
*253. Therefore it makes no différence whether the estate in re- 
mainder created in favor of the plaintififs was a vested remainder in fa- 
vor of the two of them named in the deed from Short, or whether that 
estate was incumbered by the mortgage given for part of the purchase 
money, or whether the plaintiffs, or either of them, were or were not 
parties to the foreclosure proceedings. The particular estate, and ail the 
estate which Leander Holmes ever had in the property, was defeated and 
terminated during his life-tinie by his failure to make the payment se- 
cured by the mortgage for the purchase money; and with it the estate in 
remainder was also defeated and extinguished. 



Lewis v. Lofer, 
(Circuit Court, S. D. Ohio, W. D. July, 1891.) 

PAHTNERSHIP— ACCOUNTING BBTWEEN PARTNERS— MULTIFAKIOUSNESS. 

A bill for accounting between partners is not multifarious because it relates to 
the transactions of two separate flrms, of which the parties were the ouly mem- 
bers. 

In Equity. On demurrer to the bill for multifariousness. 
Eamsey, Maxwell & Ramsey, for complainant. 
Alfred L. Browne, for respondent. 

Sage, J, The bill sets forth that the parties to this suit were equal 
partners in the oil business, under the firm name of Harold R. Lewis & 
Co., from December 23, 1878, until March 1, 1888, and that on the 
25th of November they engaged as partners, under the firm name of 
Lewis & Loper, in the manufacture of binder-twine, rope, and other prod- 
ucts connected with the gênerai cordage business, Lewis having five- 
eighths interest in the profits and losses, and Loper three-eighths, and so 
continued until March 1, 1888, when both partnerships were dissolved. 
Ail of the assets of both partnerships, excepting a small tract of land of 
not much value, in Minnesota, belonging to the firm of Harold R. Lewis 
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& Co., have been collected and sold, and ail the debts paid or satisfied, 
discharged or acquired by complainant, who bas frequently called upon 
tbe défendant to adjustand settle the partnersbip accounts, and paj' com- 
plainant the amount due him, which he avers is $46,364.77, with inter- 
est, but défendant refuses. The prayer is for an account and decree for 
the balance due complainant. 

The objection that the bill is multifarious is not well founded. Ail 
the assets of both firmshaving been applied towards the payment of the 
debts, the only business remaining is to settle the accounts of the part- 
ners inter sese. That there were two firms, and that their transactions 
were entirely disconnected, does not matter. Each item of each account 
is the record of a separate and independent transaction. Had two bills 
been filed, as défendant insists there should have been, it would have 
been the duty of the court, under section 921, Rev. St. U. S., to consol- 
idate the two causes, or at least to set them down for hearing together. 
There is no danger of confusion in attempting to settle in one cause and 
by one decree. The bill is for the settlement of mutual accounts be- 
tween the parties. The mutuality is the basis of the jurisdiction in 
equity. It is not material whether they grew out of the transactions of 
one firni in which they were the only partners, or two firms, or half a 
dozen. In any event there could be but one decree, and that for the 
balance. 

The demurrer will be overruled. The défendant will be allowed until 
the Ist of October, proximo, to prépare an answer, and présent it to 
the court with an application for leave to file, provided that, whereas it 
is shown to the court that the défendant stipulated to file bis answer in 
July, and that the time for taking testimony should date from Sep- 
tember 15th, the leave to prépare answer and présent it to the court as 
above shall be on condition that défendant stipulate that the taking of 
testimony may begin Tuesday, September 15, 1891. 



The SYD^'EY. 
The William Woeden. 

Providence Washington Ins. Co. et al. v. The Sydney and The 
William Woeden. 

{Circuit Court S. D. New Ymk. September 4, 1891.) 

Mandate on Appeal — Pboceedings in Court Belo-w. 

Where an appeal to the suprême court from a decree of the circuit court is dis- 
missed, and a mandate issued directing the court to proceed according to right and 
justice, the court may proceed as If no appeal had been taken, and the time for so 
doing, specified in the decree, had expired. 

APPEAL-BoNB— SUMMART JUDGMEKT. 

In admiralty, stipulations for costs and for value upon the reîease of veasels, and 
a supersedeas bond on appeal, are securities taken under the order of court; and, 
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where an appeal bas been dismissed, the circuit court may enter summary judg- 

ments against the obligors of such stipulations and bond. 
8. Same — Stipulation for Value— Intebbst. 

Under a stipulation for value upon the release of a vessel, the obligors are not 

liable for intei-est on the sum stipulated, except on default in complying with the 

terms of the stipulation.' 
4. Same— LiABiLiTiES op Sureties. 

Where an appeal was dismissed, without awarding interest or cost, the obligors 

of the supersedeas bond, who were stipulators for the release of the vessel and for 

costs, satisfy their obligations by payment of the costs awarded by the decree of 

the court appealed from, the stipulation of release having been complied with. 

In Eqaity. Motion to settle a decree. 

Edward D. McCarthy, for Insurance Company. 

Hyland & Zabriskie, for The Sydney and ïhe William Worden. 

Wallace, J. This cause is hère upon the settlement of a decree to 
be entered upon the filing of a mandate of the suprême court. Upon 
the libel filed in the district court, both vessels were seized tinder the 
process issued. The claimant entered into the usual stipulation for 
costs in the sum of $250, with sureties. The Worden was released 
upon the filing of a stipulation dated August 28, 1883, by the claim- 
ant, with sureties, for $1,000; that sum having been fixed as her value 
by the consent of the libelànts and claimant. The Sydney was sold by 
order of the court for $2,100, and the proceeds of the sale were paid 
May 3, 1884, into the registry of the district court. After a hearing 
upon the nierits, there was a decree in the district court dismissing the 
libel as against both vessels, with costs. The libelànts appealed from 
that decree to this court. After the hearing of the appeal, this court 
allowed the claimant to reopen the hearing, and introduce further testi- 
mony, upon furnishing a bond, with sureties, for additional costs in 
the amount of $300. Subsequently this court reversed the decree of 
the district court, and condemned both vessels, awarding the libelànts 
$8,262 damages, and $656 costs. 27 Fed. Rep. 119. The decree pro- 
vided that, unless an appeal should be taken and perfected by the claim- 
ant within a specified time, the stipulators for costs and for the value of 
the Worden, and the sureties in the bond for additional costs, should 
cause their engagements to be performed, or show cause, within four 
days after the expiration of the time to appeal, why summary judg- 
ment should not be entered into against them. Within the specified 
time the claimant appealed from that decree to the suprême court, and, 
upon the allowance of bis appeal, executed and filed the usual super- 
sedeas bond, with sureties, in the sum of $2,500, conditioned to prose- 
cute the appeal to effect, and answer ail damages and costs, "including 
just damages for delay, and for the use and détention of the property, 
and the costs of the suit, and costs and interest on the appeal, awarded 
against the appellant therein." That appeal was dismissed by the su- 
prême court for want of jurisdiction, (139 U. S. 331, 11 Sup. Ct. Rep. 
620;) and that court, by its mandate to this court, directed that such 
proceedings bé had herein as according to right and justice, and the 
laws of the United States, ought to be had, the said appeal notwith- 
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standing, The same persons were the aureties in the stipulation for 
costs, in the stipulation fof value, in the Bond for additional costs, and 
in the sii/persedeas bond. 

The well-established rule that on a mandate from the suprême court, 
containing a direction to this court to enter a spécifie judgment, this 
court. has no authority to doanything but exécute the mandate, and en- 
ter such a'judgment or décree as it directs, ha? no application to the 
présent case. The suprême court has not considered the merits of the 
cause, but has refused to consider them, because it was without juris- 
dietion to do so. The mandate merely informs this court that the ap- 
peal is no longer pending, and directs this court to proceed as it should 
do in view of that fact. This court is therefore at liberty to enforce the 
engagements of the claimant and his sureties as completely as it could 
if no appeal had been perfected, and the time for doing so, specified in 
the original decree, had now expired. Like the stipulation for costs 
and the stipulation for value given upon the release of the Worden, the 
bond for additional costs and the superaedms bond are securities taken 
under the direction of the court for the benefit of the libelants, and con- 
stitute a fund to be applied by the court according to the rights of those 
interested therein. Bonds are, to ail intents and purposes, stipulations 
in the admiralty, and the liability of parties thereto is the same 
whether the instrument is in form a bond or a stipulation. The Alliga- 
tor, 1 Gall. 145. The power of the court to award summary judgment 
against the obligors in an appeal-bond, given upom an appeal in an ad- 
miralty cause from the district court to the circuit court, was treated as 
unquestionable by the suprême court in the case of The Wanata, 96 U. 
S. 600; and it has long been the practice in this court, upon entering a 
decree in an admiralty cause which has been taken by appeal to the su- 
prême court, when the mandate has been received from that court, to 
give summary judgment against the obligors in the supersedeas bond. 
Saivyerv. Oahman, 11 Blatchf. 65; The Blanche Page, 16 Blatchf. 1, 17 
Blatchf. 221; The New Orléans, 17 Blatchf. 216; Ex parte Sawrjer, 21 
Wall. 235; The Belgenland, 108 U. S. 153, 2 Sup. Ct. Rep. 864. The 
practice has been so uniform, and has become so well established, that 
it is too late for this court to question ils propriety. The obligors in 
such bonds, sureties as well as the principal, are deemed to be stipula- 
tors who hâve consented to submit to summary judgment requiring them 
to make good their engagements. Under the stipulation for costs and 
the bond for additional costs, the stipulators are Hable for the sum of 
$550, that being the aggregate amount which they hâve undertaken to 
pay by the terms of the two instruments. Under the stipulation for 
the value of the Worden, which is a substituts for the vessel itself, they 
are liable for the sum of $1,000, and no more. Stipulators are liable 
for interest upon the stipulated sum only in case of default in comply- 
ing with the terms of the stipulation. Brown v. Burrows, 2 Blatchf. 
240; The Ann Caroline, 2 Wall. 538; The Webh, 14 Wall. 406; The 
Wanata, 95 U. S. 600. The contrary was decided in the case of The 
Belle, 5 Ben. 57, iu view of the spécial récital in the stipulation, and 
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the rule of court, which in effect. required stipulators to pay interest. 
But the récital and rule of court in the cases of The Ann Caroline, The 
Steamer Webb, and The Wanata were the same, as appears from an ex- 
amination of the records, as in the case of The Belle; and, although no 
référence was made to their distinguishing features by the suprême 
court, it is not reasonable to suppose that on three occasions they es- 
caped the attention of that tribunal. The stipulators are not in de- 
fault. Ex parle Satvyer, 21 WaU. 235. Until the adjudication vacating 
the appeal made by the suprême court becomes, by the mandate, the 
decree of this court, the time allovved to thera by the original decree in 
which to perform their engagements does not expire. 

Inasmuch as the obligors in the supersedeas bond are the sureties in 
the other stipulations, and the proceeds of the sale of the Sydney are 
intact in the registry of the court, and no costs or interest were awarded 
by the suprême court upon the appeal, their engagements under that 
bond will be satisfied by paying the costs of the libelants awarded by 
the decree appealed from in excess of the amount covered by the stipu- 
lation for costs and the bond for additional costs. Such bonds are given 
pursuant to statutory provisions to indemnify the prevailing party from 
loss in case the appeal is not prosecuted with effect. They are to be 
conditioned to answer ail damages and costs if the appellant fails to 
make his plea good. Rev. St. U. S. §§ 1000-1012. The nature and 
extent of the indemnity contemplated by the statute is indicated by su- 
prême court rule No. 29. When a personal judgment or decree is ap- 
pealed from, the "damages and costs" which the appellant is to answer 
for are the money recovery in the judgment, ineluding interest as an in- 
cident of the judgment. Catktt v. Brodie, 9 Wheat. 553. The "costs 
and interest on appeal" are those which may be awarded by the su- 
prême court pursuant to its rule No. 23. The "just damages for delay," 
of the twenty-ninth rule, is a provision for other indemnity thau that 
included in the terms "damages and costs," or "costs and interest on 
appeal;" otherwise, there would be no occasion for euch a provision in 
the rule. When the decree appealed frorn is like that in this cause, thp 
supersedeas is to be indemnity for the costs of the suit, and just dam- 
ages for delay, and costs and interest on the appeal. The liability of 
obligors upon a supersedeas bond given in a suit to foreelose a niortgage 
was considered elaborately in Kountze v. Hotd Co., 107 U. S. 378, 2 
Sup. et. Rep. 911, and the true meaning of the term "just damages for 
delay" defined as those arising from the détérioration of property pend- 
ing an appeal, by waste, want of repair, or the accumulation of taxes 
or other burdens upon it. In a case like the présent, just damages for 
delay might also include any loss arising from insolvency of stipulators. 
According to the doctrine of that décision, it is entirely plain that the 
obligors in the présent case are not liable for any damages for delay. 

A decree will be entered according to those views. 
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Miller's Adm'r V. Norfolk & W. R. Co. 

Van Gunden v. Virginia Coal & Ieon Co. 

ICireult Court, W. D. Virginia. May 18, 1891.) 

1. CONSTITCTTIONAL LaW— SbOUKITT FOR COSTS— VlROINIA. StATUTE. 

Rev. St. U. S. § 914, provicies that the praotice, pleadings, forms, anfl modes ot 
procédure In civil causes, other than equity and admiralty causes, in the United 
States courts, shall conlorm as near as may be to the practioe, pleadings, forms, 
and modes of procédure exiating at the time in like causes in the courts of record 
of the State within which the United States courts are held, notwithstanding any 
rule of court to the contrary. Code Va. § 3539, provides that in any suit, except 
those wherein plaintiffl sues in forma pauperis, there may be a suggestion on the 
record in court, or on the rule docket If the case be at rules, by a défendant or any 
offlcer of the court, that plaintifl ia not a résident of the state, and that security for 
costs is required of him. Held, that thèse statutes do not impose a restriction on 
the constitutional right of non-residents to sue in the United States courts, and 
that suoh security may be required in such courts f rom a non-resident plaintiff. 

2. Bamb — Time of Application fok Shotjbitt. 

Code Va. § 3539, designating no particular time when the motion for security for 
costs shall be made, the rule may be entered at any time when no préjudice to plain- 
tifE is caused by defendant's delay in moving therefor. 
>. Bamb — Suit bt Administratoh. 

The fact that in such case the plaintifE is an adminlstrator who has glven bond as 
such in a state court will not relieve him f rom glving the required security, aines 
he is liable on his officiai bond only to the estent of the assets received. 

At Law. On motion for rule for security for costs. 
Geo. W. Ward and Danl. Trigg, for Miller's Adm'r. 
FuUc&rson, Page & Hurt, for Norfolk & W. R. Co. 
Blair & Powell, for Van Gunden. 
Ayrea & Pridemore, for Virginia Coal & Iron Co. 

Paul, J. In each of thèse cases a motion is made by the défendant 
for a rule for security for costs on the part of the plaintiff, the plaintiff 
being a non-resident of the state of Virginia. The motion is made un- 
der the provisions of section 3539, Code Va. 1887. This statute pro- 
vides: 

"In any suit, except where such poor person Is plaintiff, [referring to 
section 3538, where provision is made for suing informa pauperis,'] there 
may be a suggestion on the record in court, or (if the case be at rules) on the 
rule docket, by a défendant or any officiai of the court, that the plaintiff is 
not a résident of the state, and that security is required of him." 

Section 914 of the Revised Statutes of the United States provides: 
"Thepràctice, pleadings, and forms and modes of procédure incivil causes, 
other than equity and admiralty causes in the circuit and district courts, shall 
conform as near as may be to the practice, pleading, and forms and mode of 
procédure existing at the time in like causes in the courts of record of the 
state within which such circuit or district courts are held, any rule of court 
tothe contrary notwithstanding." 

This provision of the United States Statutes incorporâtes the Virginia 
ctatute as to non-resident plaintiffs into the practice and proceedings 
of the United States courts in common-law cases. The purpose and 
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scope of this provision are very clearly defined in Nudd v. Burrows, 91 
U. S. 441, and in RaUroad Go. v. Horst, 93 U. S. 291. 

Connsel for plaintiff contend, first, that a non-resident party plaintiff 
cannot be required to give security for costs in the circuit courts of the 
United States; that non-residents hâve the constitutional right, within 
the jurisdictional amount fixed by congress, to sue in the United States 
courts; and that a state statute, or rule of practice requiring security for 
costs from a non-resident plaintiff, is a restriction of his constitutional 
rights, and is nuU and void. To require security for costs from a non- 
resident plaintiff is in no sensé the restriction of a right, but for the 
court to sustain the proposition contended for would, in many cases, be 
a palpable déniai to the ofBcers of the court of the right and power to 
enforce payment of their fées for services rendered the plaintiff in the 
prosecution and détermination of his cause. The court is at a loss to 
see what right of the plaintiff is restricted. The rule requiring security 
for costs is a rule requiring hitn to complj' with his obligations to others 
who hâve and who are to aid him in the enforcement of his rights un- 
der the jurisdiction of this court, as guarantied him by the constitu- 
tion and laws of the United States. To hold otherwise would be to sa}'^ 
that a solvent plaintiff, not a résident of this state, and living beyond 
the court's process of exécution, no matter what his wealth may be, is 
entitled to hâve free the services of the ofîioers of the court, unless he 
chooses to pay for such services, or the officers take the risk of recover- 
ing their fées from the défendant in the event of the plaintiff' s success. 
It seems to the court that thèse officers whose services are indispensa- 
ble to the plaintiff hâve the right to say: "As you live beyond the reach 
of our fee-bills, with their power of distraint for payraent, and beyond 
the limits to which an exécution can run, in order that your goods 
and chattels may be taken in satisfaction for our services, we require you 
to give security that we shall be paid for the services we may render 
you in carrying on your suit." And that the défendant bas a right 
to say: "As the plaintiff has invoked the jurisdiction of the court, and 
subjected me to the costs of officers' and witnesses' fées, and as he lives 
beyond the jurisdiction of the court, and I cannot reach his property 
with an exécution, in the event of my recovery. it is but just that, for the 
expenses I hâve been thus compelled to incur, I should be secured, and, 
to the extent of the costs of the suit, be placed on a footing of equal- 
ity with the plaintiff." While the constitution and laws of congress 
déclare who may bave their rights litigated in the courts of the United 
States, they do not contemplate that this litigation shall be had free 
of costs to the plaintiff, or at the risk and expense of others, whose serv- 
ices he has a right to command, or of those whora he has it in his 
power to make litigants in the courts. 

To require security for costs from non-residents has been the practice 
of the United States courts from the foundationof the fédéral judiciary. In 
Duane v. Rind, 1 Cranch, C. C. 281, the plaintiff resided in Philadel- 
phia, and the défendant in the District of Columbia. The plaintiff was 
required to give security for costs under the Maryland statutes, thèse be- 
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îng part of the laws of the District of Columbia. In NichoUs v. Johns, 2 
Cranch, C. C. 66, the plaintiff having removed his family into the Dis- 
trict of Columbia, the rule for seeurity for costs was stricken out by leave 
of the court. In the same report, in Roberts v. Reintzell, (page 235,) it 
was held that, if the plaintiff réside outside of the District of Columbia, 
and the person for whose use the suit is entered remove from the Dis- 
trict, the court will order the plaintiff to give seeurity for the costs. In 
EefrigeratoT Co. v. Southard, 12 Blatchf. 405, a corporation creatèd by the 
State of New York, and having its principal ofBce in the southern dis- 
trict of New York, brought a suit in the northern district of New York. 
On a motion by the défendant that the corporation give seeurity for the 
costs of the suit, it was held that it must give such seeurity. This, too, 
notwithstanding the provision of section 985, Rev. St. U. S., allowing 
exécutions to run in ail of the districts in a state. The provisions of 
the statute of the state of New York, relative to seeurity (or costs, are 
similar to those of the Virginia statute. It seems to be the gênerai prac- 
tice in the United States courts to require seeurity for costs from non-res- 
ident plaiiitifTs, and the right of the défendant to require seeurity is too 
well established to be suceessfuUy questioned. 

The second objection urgéd by counsel for the plaintiff to the ruie is 
that the motion cornes too late in the proceedings of the suit; that it 
cannot be made after appearance, and demurrer or plea iiled by the dé- 
fendant. The statute of Virginia désignâtes no particular time or stage 
of the proceedings when the rule mu9t be made. It says the fact of non- 
residence may be suggested on the record in court, or on the rule docket, 
if the case be at rules. The state courts bave no definiteand clearly de- 
fined rule of practice as to when the motion must be made. In the ab- 
sence of any positive requirement on the subject, the court thinks it safe 
to follow the view expressed in Stewart v. Sun, and Same V. Tribune, 36 
Fed. Rep. 307: 

" The fédéral courts toay require seeurity for costs from solvant non-resi- 
dent plaintiffs at any titoe, when no préjudice to plaintiffs' rigiits is sliown 
to hâve resulted from défendantes delay in moving. " 

In the first of the two cases under considération, two continnances 
hâve been had on the motion of the plaintiff, and he will bave ample 
time to give seeurity before the caseis called for trial. This is the sec- 
ond calling of the second case. At the last term of the court it was con- 
tinued on the motion of the défendant, and an order of survey entered. 
At the présent term, the order of survey not being completed, it was 
again continued, on the motion of the défendant, until the next term, 
and a motion made by défendant for a rule for seeurity for costs. The 
court does not see that any préjudice can resuit to the plaintifï's rights 
by entering the rule at this stage of the case, and it will be so entered. 

On the whole view of the questions presented, the court does not see 
how an enforcement of the requirement for seeurity for costs can work 
an injury to any solvent non-resident plaintiff, or that it deprives him 
of any right, or restricts him in the exercise thereof, conferred upon him 
by the constitution of the United States and the laws of congress. If, 
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on account of his poverty, he is unable to pay or secure the costs of a 
suit, section 3538, Code Va. 1887, provides that he may sue informa 
pauperis. There are no words of restriction in this statute that precluda 
a non-resident poor person from its privilèges. Heckman v. Hockey, 32 
Fed. Rep. 574. 

In the first case we hâve in hand (^MiUer^s Adn'r v. Norfolk d: Western 
R. Oo.') counsel for plaintifif insist that security for costs cannot be re- 
quired of the plaintiff, because, as such administrator, he has given bond 
before a state court, and that he and his sureties on his ofScial bond ara 
liable for the costs, should there be a judgment in favor of the défend- 
ant. This position cannot be sustained, The administrator and hia 
sureties are only liable to the extent of assets received, or that should bava 
been received by the administrator in the proper discharge of his dutiea. 
The court is of opinion that, if the non-resident administrator plaintifif 
hâve assets in his hands, or the estate is solvent, and sufificient to pay 
the costs, or if the beneficiaries in the suit are persons of sufEcient means 
to pay the costs, they should be required lo secure the same. If, how- 
ever, there is no estate out of which the administrator can pay the costs, 
and the suit is one that it is his duty to prosecute, and the beneficiaries 
are poor persons, such as are contemplated by section 3538, Code Va. 
1887, he should be allowed to sue in forma pauperis, on proper pétition 
being Sied. 



GooDEicH V. United States. 
(Circuit Court, E. D. ArkanaoB- June 24, 1891.) 

L Clbke: DisniioT Cockt — Fées. 

ïhe olerk of the district court is entitled to feea from the govemment for maklng 
reports to the solicitor of the treasury, for entering appearances, arralgnments, 
and appointments of supervisera of élections, for making certified copies of such 
appointments, for issuing prœelpes to jury commissioners, for entering orders ap- 
pointing attorneys to défend^ for filiug disoharges of govemment witnesses, for 
drawing complaiuts, for entering returns of warranta and subpœnas, and for tak- 
ing acknowledgments of recognizances. 

S. Samb — Dbputt-Clekk — Jubt Commissioneb. 

The deputy-clerk at Xexartraua is entitled to feea for his services m jury com- 
missioner. 

At Law. 

U, M. & 0. B. Rose, for Goodrich. 

Charles 0. Waters, Dist. Atty., for the United States. 

Williams, J. Upon the trial of this case the court makes the followîng 
findings: (1) The chargea of 60 cents and 45 cents for reports to the so- 
licitor of the treasury are required by section 797 of the RÏevised Statutes 
and by the instructions issued by the solicitor of the treasury, page 7, 
cl. 2. (2) The items for entering appearance, arraignment, etc., $1.50, 
$8.45, and $5.10, and the item for proceedings on jury trial, $1.50, are 
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shown to be for services actually and in good faith reudered to the gov- 
ernment, and the charge therefor is not excessive. (3) The items 
$448.65 for entering appointments of supervisors of élections for 997 
townships, and $1,576.30 for certified copies of appointments for 2,044 
supervisors, are for services performed by the clerk under the orders of 
the court. They are a proper charge. Goodrich v. U. S. , 35 Fed. Rep. 
193. (4) The preedpes to jury commissioners are necessary to inform 
them of their appointaient, and the clerk is entitled to recover therefor 
under section 828, cl. 1, of the Revised Statutes, the $2.50 claimed. 
(5) The item of $1 ,75 for entering orders appointing attorneys to défend is 
proper. Goodrich y. U. S., 42 Fed. Rep. 393. (6) The item of $56.40 
for filing 564 discharges of United States witnesses is proper. It is nec- 
essary that such discharges should be given by the district attornej', in 
order that the clerk may know whea the witnesses are entitled to a dis- 
charge, and the amount of fées to be paid them for attendance; and it 
is proper that thèse discharges should be filed and preserved. (7) The 
item of $10 for services of the deputy-clerk at Texarkana as jurj' com- 
missioner is proper. Marvin v. U. S., 44 Fed. Rep. 405; Goodrich v. U. 
S., 42 Fed. Rep. 393; Erwin v. U. S., 87 Fed. Rep. 470. (8) The item 
for drawing complaints, $23.40, is shown tohave been for necessary and 
proper services, and is allowed. U. S. v. Eiuing, 11 Sup. Ct. Rep. 743; 
U. S. V. Barber, Id. 749; Goodrich v. U. S., 42 Fed. Rep. 393; Rand v. 
U. S., 36 Fed. Rep. 671. (9) The item $27.90 for entering returns of 
warrants and subpœnas is shown to bave been for services actually ren- 
dered and essential, and is allowed. (10) The item $13.75 for taking 
acknowledgments of recognizances is proper. U. S. v. Barber, 11 Sup. 
et. Rep. 749; U. S. v. Ewing, Id. 743; Goodrich v. U. S., 42 Fed. 
Rep. 392. 

It is therefore ordered that judgment be entered in favor of the plain- 
tiff for thèse items, and that there is due the plaintifî the sum of 
$2,173.25. 



Edwards v. Town of Pocahontas. 

(arcuU Court, W. D. Virginia. May 19, 1891.) 

1. Municipal Corpokations— Liabimtt for Ne&ligenoe of Offioehs. 

A distinction exlsts as to their liabllity for the négligence of their offlcers be- 
tween municipal corpprationa propet, svph as chartered towns and cities, which 
voluntarily assume a part of the sovereigrity of the state for purposes of local 
government, and oounties, which are arbitrary political division» of the state estab- 
lished by gênerai laws for gênerai governmental purposes ; and the former can be 
held liable for the négligence of its ofScers in keeping a filthy and unhealthy 
prison, wherebyinjury résulta to a person confined therein. 

3. Same— Condition of 'îowpi Jail. 

Code Va. 1887, § 927, provides that every town having no jail of its own may use 
thë' (iounty jail. Sections 938-930, applicable only to counties and cities, prôvWe 
that the jailer shall keep the jail always clean, that jails shall be inspected under 
direction of the oounty court, and that the jailer may be summarily punished for 
failiire in his duty. Seld, that a towa which ùsed a jail of its own was liable for 
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injuries to the health of a prîsoner caused by its fllthy condition ; since, under sec- 
tion 927 and a spécial provision of its otiarter, it might hâve used a county jail, sub- 
ject to inspection and control. 

At Law. On demurrer to the déclaration. 

Action by Thomas Edwards against the Town of Pocahontas for in- 
juries caused by his imprisonment in a certain jail of défendant which 
was permitted to become unclean and unfit for use. 

F. S. Blair and G. J. Holbrook, for plaintiff. 

Daniel Trigg, R. R. Henry, and /. S, Browning, for défendant. 

Paul, J. This is an action for damages brought by Thomas Edwards 
against the town of Pocahontas, a municipal corporation, under the stat- 
ute laws of Virginia. The plaintiff' allèges that lie was unlawfully, 
Avrongfully, and inhumanly treated by the said défendant, by being im- 
prisoned in a certain dirty, filthy, and unhealthy lock-up, or calaboose, 
used by said défendant as and for its corporation prison; and that by 
being so imprisoned by ihe said défendant in said lock-up, or calaboose, 
and by reason of the négligence and misconduct of the said défendant in 
allowing said prison to be in a dirty, filthy, and unhealthy condition, 
the floors thereof being, as alleged, befouled with human excrément and 
urine, and there being in said prison no provision made for persons 
therein incarcerated to sit down, lie down, or sleep, he, the said plain- 
tiff", was caused great mental suffering, and was made sick in body, and 
his health greatly injured and impaired; and that the damage to the 
health of said plaintiff was caused by the carelessness, wrong-doing, mis- 
conduct, négligence, and omissions of the said défendant in not keeping 
its lock-up, or calaboose, in fit and proper condition. The défendant 
demurs to the déclaration on the ground that an action for damages can- 
not be maintained against a municipal corporation for the négligence of 
its officers and agents in keeping a filthy and unhealthy prison, because, 
it is claimed, municipal corporations are political divisions of the state, 
created for public convenience, and are not liable for damages suffered 
in conséquence of the neglect of its officers and agents to keep its prison 
in proper condition. Counsel for the défendant contend that the défend- 
ant hère stands upon the sanie footing that a county stands upon in its 
relations to the state. It is argued that, if a municipal corporation of 
this character can be held liable in damages to individuals for the nég- 
ligent conduct of its officers and agents, that a county may be held liable 
in the same manner, and so may the state; and it is urged upon the 
court that no précèdent can be found to maintain an action of this char- 
acter. 

The distinction, as it is usually drawn between municipal corporations 
proper, such as chartered towns and cities, and involuntary quasi corpo- 
rations, such as counties, is comprehensively defined by Judge Dijlon 
in his Commentaries on the Law of Municipal Corporations, (section 23,) 
and as thus defined is tiow generally recognized. As stated by the su- 
prême court of Ohio, in Hamilton Co. v.Mighek, 7 Ohio St. 109, quoted 
by Judge Dillon: "A municipal corporation proper is created mainly 
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for the înterest, advantage, and convenience of the locality and its peo- 
ple; a county organization is creàted almost exclusively with a view to 
the policy of the state at large, for purposes of political organization and 
civil administration, in matters of finance, of éducation, of provision for 
the poor, of niilitary organization, of the means of travel and transport, 
ànd especially for the gênerai administration of justice. With scarcely 
an exception, ail the powers and functions of the county organization 
hâve a direct and exclusive référence to the gênerai policy of the state, 
and are, in fact, but a branch of the gênerai administration of that pol- 
icy." And the distinction betvveen the liability of a municipal corpora- 
tion, called into existence either at the direct solicitation or by the free 
consent of the porsons composing it, for the promotion of their own local 
and private advantage and convenience, and that of counties or other 
political divisions of a state, established by gênerai laws, for the négli- 
gent conduct of their ofEcers and agents, is clearly defined. The prin- 
ciple upon which the distinction rests is that counties are arbitrary po- 
litical divisions of a state, and the governmental powers they exercise 
are imposed npon them by gênerai laws, while municipal corporations 
act voluntarily in their assumption of a part of the sovereignty of the 
state in their exercise of local self-government. "The grant by the state 
to the municipality of a portion of its sovereign powers, and their accept- 
ance for thèse bénéficiai purposes, is regarded as raising an implied prom- 
ise on the part of the corporation to perforra the corporate duties; and 
this implied contract, made with the sovereign power, inures to the ben- 
efit of every individual interested in its performance. In this respect 
thèse corporations are looked upon as occupying the same position as 
private corporations, which, having accepted a valuable franchise, on 
condition of the performance of certain public duties, are held to con- 
tract by the acceptance for the performance of thèse duties. In the case 
of public corporations, however, the liability is contingent on the law 
affording the means of performing the duty, which in some cases, by 
reason of restrictions upon the power of taxation , they might not possess. 
But, assuming the corporations to be clothed with sufKcient power by 
the charter to that end, the liability of a city or village vested with «on- 
trol of its streets for any neglect to keep them in repair, or for any im- 
proper construction, has been determinèd in many cases. Andasimilar 
liability would exist in other cases, where the same reasons would be 
applicable." Cooley, Const. Lim. (3d Ed.) pp. 247, 248. It may be 
true that no précèdent can be found for an action of this character as to 
the particùlar grounds for a claim for damages, but analogous cases are 
numerous. Actions for damages against municipal corporations are fré- 
quent for neglect to keep streets, sidewalks, sewers, etc., in a proper and 
safe condition. The court cannot see upon what principle a municipal 
corporation mày be held liable in damages for not keeping its streets, 
sidewalks, and sewers in proper and safe condition, and yet not be so 
liable in damages for not keeping its prison in proper and healthy con- 
dition; except, perhaps, in cases where the jailer or keeper of the prison 
of such municipal corporation is made by law an officer or agent of the 
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state, and required, under penalty prescribed by law, to keep such prison 
in proper and healthy condition. 

Code Va. 1887 (section 1038) provides that, "in addition to the pow- 
ers conferred by other gênerai statutes, the council of every city and 
town shall hâve power to lay off streets, walks, or alleys; alter, improve, 
and light the same, and hâve them kept in good order; to lay off public 
grounds, and provide ail buildings proper for the city or town; to provide 
a prison-house and work-house, and employ managers, physicians, 
nurses, and servants for the same; prescribe régulations for their govern- 
ment and discipline, and for the persons therein." The powers and au- 
thority conferred by this statute are permissive only, and not obligatory. 
The municipal corporation of a city or town, upon its organization, inay 
choose to accept and exercise the powers and authority granted by this 
statute, or anyiof them, or it may choose not to do so, or to accept only 
some of them. But if it elects to assume thèse powers and authority it 
is held, as remarked by Judge Cooley, xibi supra, that "their acceptance 
for thèse bénéficiai purposes is regarded as raising an implied promise 
on the part of the corporation to perform the corporate duties; and this 
implied contract, made with the sovereign power, iimres to the benefit 
of every individual interested in its performance." The gênerai law of 
the state of Virginia, applicable to jails of counties and cities, protects 
the health of persons confined therein by requiring the jailer to "cause 
ail the apartments of his jail to be well whitewashed at least twice in 
every year, and hâve the same properly aired and always kept clean. 
He shall furnish every prisoner with wholesome and sufficient foodj 
and with a bed and bedding cleanly and sufficient, and bave his 
apartments warmed when it is proper, and, in case of the sickness of 
any prisoner; he shall provide forhim adéquate nursing and attendance, 
and if there be occasion for it, and circumstances will admit, shall con- 
fine him in an apartment separate from other prisoners." Code Va. 
1887, § 928. And section 929 requires the court of each county and 
city to appoint three persons annually, one of whom shall be a physician, 
to inspect the jails within such county or city, and make report of its con- 
dition, and whether in ail respects it is such as required by law; and 
the succeeding section provides for the punishment of the jailer for fail- 
ure of duty in keeping his jail in the condition required by section 928. 
And section 934 provides that the sheriff of each county and the sergeant 
of each city shall be the jailer thereof, except in certain counties and 
cities named therein, for which a jailer is otherwise provided by law. 
But there is no pi-ovision of law designating a jailer or keeper of a town 
or private jail, and therefore the provisions of law above cited for the 
protection of the health of prisoners do not extend to a jail or prison of 
such municipal corporation as the défendant in this case, it not being a 
city, according to the laws of Virginia. It will thus be seen that the 
gênerai statute laws of Virginia make no provision for the protection of 
the health and comfort of prisoners confined in such jails as that of the 
défendant municipal corporation, thus leaving such prisoners without 
protection for their health and comfort, and without reraedy for injury 
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done to theirhealth and comfort, ùnless such municipal corporations are 
liable in damages for their négligence and omissions. By the provis- 
ions- of section 927, Code Va. 1887, and also by a spécial provision in 
its charter, the défendant municipal corporation had the privilège of us- 
ing the county jail of Tazewell county for the confinement of offenders 
against the laws and its ordinances and by-laws; but it elected to set up 
a jail or lock-up or calaboose of its own, independent of the law respect- 
ing county and city jails, and not sUbject to the law requiring them to 
be kept in proper condition, and to be inspected by cfïicers appointed 
for the purpose; and it oan be held liable in damages for failure to keep 
said jail, lock-up, or calaboose in proper condition, in the same manner 
as if, having elected to open streets, construct sidewalks, dig sewers, and 
keep the same in repair, which it was not required, but permitted, to do 
by the gênerai statutes of Virginia and by its charter, it had failed to 
keep the said streets, sidewalks, and sewers in proper and safe condition. 
The demurrer is overruled. 



Îngeesoll i). Knights of Golden Rule. 
(Circuit Court, S. D. Gec/rgia, W. D. August, 1891.) 

1. Insuraîîce— Suicide— PBBstTMPTioN op Acoipuntal Death. 

In an action on a policy of Insurance stipulatlng against liabillty if assured shonld 
commit suicide, whether sane orinsan«, where the évidence is conflictlng and quit<5 
evenly balanced as to whetlier death was caused by the intentional or accidentai 
aot of deceased, it will be presumed that death resulted from accident. 
a. Same— Change op Benehciaht— Insurable Interest. 

Whére the constitution of a matual beneflt insurance association and its policy 
provide that the beneflciary may be changea at the will of assiared, the fact that 
the beneflciary has no pecuniary interest in the life insured does not renderthe 
oontraot void as against public policy. 

At Law. 

Peabody, Brannan & Halcher and Marîon Erwin, for plaintiff. 

A. A. Dozier and 0. 0. Chandler, for défendant. 

Speee, J. W. J. IngersoU brought suit in the city court of Columbus 
against the Knights of the Golden Rule, an insurance or benevolent asso- 
ciation, chartered by the state of Kentucky, and carrying on its business 
in this state. The agency at Columbus is denominated "Castle Colum- 
bus No. 31," of which castle Charles A. Redd bears the title of "Com- 
mander," and performs the duty of agent. The suit is for $2,000, and 
$400 as accrued assessments, upon a certificate conferring the order of 
knight upon S. M. IngersoU. The défendant thereby became liable up- 
on the death of IngersoU to pay his légal représentative $2,000, with the 
accrued assessments. The déclaration avers that S. M. IngersoU in his 
life performed ail the conditions of the policy, and, having taken out the 
same for the benefit of the plaintiff, W. J. IngersoU, died on the 28th 
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day of August, 1889; and, although due proof of death has been made, 
the Knights of the Golden Rule hâve refused to pay the sum due the 
plaintiflf, or any part thereof. The policj" sued on contains the following 
proviso: 

"If the comrade lierein named should commit suicide, wliether sane or in- 
sane, it shall render tiie ceititicate, and ail claims under it, or upon the order, 
nul! and void, and the suprême commandery sliall not be liable for the above 
sum, or any part thereof, except the accrued assfssments." 

By its plea the défendant tendered $241, which it insists is the sum 
of the accrued assessments, and by further plea insists that it is wholly 
relieved from liability upon the policy, for the alleged reason that the 
insured, S. M. Ingersoll, committed suicide. An additional plea denied 
that the plaintiff had an insurable interest in the life of the deceased, and 
that it was a wager policy. 

The cause having been removed to this court, the issues were tried on 
the 5th day of November, 1890, and a verdict was rendered for the plain- 
tiff for the sum of $2,241.41, and the costs of suit. A motion for nevv 
trial having been thereafter made, the following order was taken, the 
parties consentlng thereto: 

"It ia ordered that the motion for new trial in above-stat3d case be granted 
upon the following terms agreed upon by counsel for plaintiff and défendant, 
to-wit: That tlie case be submitted for trial to the presiding judge without 
the intervention of a jury, upon the évidence already taken in said case, as 
agreed upon in the brief of évidence (iled on the motion for a new trial, and 
that it be assigned for trial on June 3d next, peremptorily. In open court, 
May 25, 1891" — Signed by the judge presiding. 

On the day named in the order the case was heard, and the presiding 
judge, having taken time for considération, has reached a conclusion 
upon the following considérations: 

With référence to the plea that the plaintiff, W. J. Ingersoll, had not 
an insurable interest in the life of S. M. Ingersoll, and that the certificate 
was issued as a wager policy, it is to be observed that they were brothers. 
The suprême court of the United States in the case of Warnock v. Davis, 
104 U. S. 779, décision rendered by Mr. Justice Field, remarks as fol- 
lows: 

"It is not easy to defîne with précision what will in ail cases constitutè an 
insurable interest, so as to take the contract out of the class of wager policies. 
It may be stated generally, however, to be such an interest arising from the 
relation of the party obtaining the Insurance, either as creditor of or snrety 
for the assured, or from the ties of blood or marriage to hiui, as will justify 
a reasonable expectation of advantage or benefit from the continuance of his 
life. It is not necessary that the expectation of advantage or benefits should 
be always capable of pecuniary estimation; for a parent has an insurable in- 
terest in the life of his child, and the ehild in the life of his parent, a husband 
in the life of his wife, and a wife in the life of her husband. The natural 
affection in cases of this kind is considered as more powerful, asoperating 
more efflcaciously, to protect the life of the insured than any other consid- 
ération . " 

V. 47F.no. 4— 18 
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The nature of the relationship by blood or marriage sufficient to con- 
stitute the insurable interest has been much mooted. A step-son has 
been held to hâve no insurable interest in the life of his step-father, 
(Sodelyw. McDonald, 122 Pa. St. 324, 15 Atl. Eep. 439;) and a grand- 
child not to hâve an insurable interest in the life of the grandfather, on 
account of relationship, {Burton v. Insurance Co., Ind., 21 N. E. Rep. 
746;) nor a son-in-law in a mother-in-Iaw who bas no visible means of 
support, and whom he keeps and maintains, (Stambaugh v. Blake, Pa., 
15 Atl. Rep. 705;) and in the case of Whitmore v. Suprême Lodge, etc., 
100 Mo. 36, 13 S. W. Rep. 495, it was held, to give validity to a life In- 
surance polic}', the person who secures it must hâve a pecuniary inter- 
est in the life of the person assured. It does not, however, appear neces- 
sary to the existence of insurable interest in this case to rely upon the 
fact that S. M. IngersoU and W. J. Ingersoll were brothers. The In- 
surance was taken by S. M. Ingersoll himself on his own life for the ben- 
efit of his brother. This is clearly authorized. Insurance Co. v. Schaefer, 
94 U. S. 460; Insurance Co. v. France, Id. 561. Besides, the In- 
surance was had in a mutual benefit association. The policy provided 
that the beneficiary raight be changéd at the will of the insured. Arti- 
cle 8, § 15, of the constitution of the order, likewise provides for a 
change of the beneficiary; and, while it is true that a certificate was 
originally taken out for the benefit of the wife of S. M. IngersoU, it was 
afterwards abandoned, and a new certificate issued in behalf of the 
plaintiff". It is observable that S. M. Ingersoll and his wife were living 
separately at the time of his death; and while this séparation had been 
of short duration, and was no doubt entirely justifiable in the wife, it is 
not improbable that the domestic difficullies of the insured had occa- 
sioiied the change in the person of the beneficiary. Be this as it may, 
in view of the character bf the insurance, it was the légal right of S. M. 
Ingersoll to do so, whatever the motive may bave been. The power of 
a member ofa mutual benefit aid association to aller the rights of those 
declared by the charter to be beneficiaries is to be determined by its 
constitution and by-laws. Sanger v. Rothschild, 2 N. Y. Supp. 794. It 
is, moreover, true that, in cases of polieies of insurance or benefit cer- 
tificates issued by societies of this character, the beneficiary has no vested 
interest in the certificate until the death of the insured member. Up to 
this time the insured may change his désignation of the beneficiary at 
will. and against the consent of such beneficiary. Sabin v. Grand Lodge, 
etc., 8 N. Y. Supp. 185; Suprême Conclave Royal Adelphia v. Cappella, 
(Cir. et. E. D. Mich.) 41 Fed. Rep. 1. See, also, Brown v. Grand 
Lodge, (lowa.) 45 N. W. Rep. 884; Association v. Kir gin, 28, Mo. App. 
80. It is also true in associations of this character that the mère fact 
that the beneficiary has no pecuniary interest in the life insured does not 
render the contract void as against public policy. Association v. Blue, 
120 111. 121, 11 N. E. Rep. 331; Vivar v. Suprême Lodge, etc., (N. J.) 20 
Atl. Rep, 36. See, also, Johnson v. Suprême Lodge, etc., (Ark.) 13 S. W. 
Rep. 794j Order oj Mutual Companions v. Griest, (Cal.) 18 Pac. Rep. 652; 
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Knights of Honor v. Watson, 15 Atl. Rep. 125; Manning v. United Worh- 
men, 86 Ky. 136, 5 S. W. Eep. 385; Byme v. Casey,8 S. W. Rep. 38; 
Schillinger v. Boes, 85 Ky. 357, 3 S. W. Rep. 427; Titsworih v. Titsivorth, 
(Kan.) 20 Pac. Rep. 213; MUner v. Bowman, (Ind.) 21 N. E. Rep. 1094. 
On the issue of suicide by the insured presented by the defendant's 
plea, we feel obliged, after a careful analaysis of the évidence, to hold 
in favor of the plaintiff. The insured was a very intemperate man. He 
had been drinking heavily for some time before hisdeath. Hewasalso 
addicted to the use of opium. It appeared from the évidence that he 
had been in the habit of procuring at différent times, from différent per- 
sons, considérable quantities of laudanum. He had aiso been drinking 
for some time large quantities of blackberry wine. In fact, according to 
the testimony of several witnesses, this was his favorite beverage and 
stimulant. On the night before his death he purchased a bottle con- 
taining several ounces of laudanum. During the night he repaired to 
the résidence of his mother-in-law, where his wife was living, and made 
several attempts to get in, but was defeated in his purpose. He was 
furnished, however, with bedding, and slept in the yard. The next 
morning very early he repaired to a bar-room, and with a man named 
Duke consumed a pint of whisky. He then returned to the houseof his 
mother-in-law, and renewed his efforts to bave an interview with his 
wife. The town marshal was sent for, and on his arrivai this officiai, 
who it seems had much friendshipfor the deceased, requested him to go 
away with him. The deceased at once consented to do so, but after 
going a short distance said: "I bave a bottle of wine in the bedding 
there; let me get it." _ No objection was made, and, having taken a bot- 
tle from the bed-clothes on the ground, the insured asked his friend to 
drink with him, which invitation was declined. Having been furnished 
with a tumbler, he poured a quantity of fluid from the bottle, and, 
after mixing it with water, drank it, and immediatelj' exclaimed, "This 
is not wine; this is the genuine drink;" and, apparently feeling imme- 
diately the effect of the terrible quantity of poison he had taken , he ex- 
claimed, "I want to die right hère, in the présence of m}»^ wife and chil- 
dren;" and in a few moments was a corpse. It is true that in the night, 
during his efibrts to see his wife, he threatened to kill himself, and, 
while there is much conflict of évidence about the important faots of the 
case, we hâve reached the conclusion that thèse threats were merely the 
vaporings of a drunken man, who was seeking to play upon the affection 
of his wife, and to compel her to return to his home. The truth appears 
to be that the unfortunate man, stupified by drink over night, and per- 
haps also by the effect of the laudanum he had taken, was rendered by 
his drinking in the early morning incapable for the time of distinguish- 
ing between the bottle of laudanum and the wine which by ail the proof 
he had been drinking. The évidence showed the liquids to be of the 
sarae color. It is not likelj' that he would bave invited his intimate 
friend to drink poison with him. The évidence, however, as to the 
motive and purpose of the insured, and as to the dispute whether the 
fatal act was intentional or accidentai, is quite evenly balanced, and we 
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are largely controUed in this finding by the rule laid down by Mr. Jus- 
tice Harlan for the suprême court of the United States in the case of 
Insurance Co. v. McConkey, 127 U. S. 667, 8 Sup. Ct. Rep. 1360. The 
learned justice remarks: 

"In respect to the issue as to suicide, the court instructed the jury that 
self-destruction was not to be preaumed. In Mallory v. Insurance Co., 47 
îf. Y. 52, 54, which was a suit upon an accident policy, it appeared that 
the death was caused eitlier by accidentai iiijury or by the suicidai act of the 
deceased. ' But,' the court properly said, ' the presumption is against the lat- 
ter, It is contrary to the gênerai conduct of mankind; it shows gross moral 
turpitude in a sane person.' Did the court err in saying to the jury that 
upon the issue as to suicide the law was for the plaintiff, uniess that pre- 
sumption was overcome by compétent évidence? This question must be an- 
swered in the négative." 

Upon a review of the évidence, made the more anxiously for the rêa- 
son that the parties hâve thought proper to submit the case to the pre- 
ceding presiding judge without the intervention of the jury, we find no 
légal reason to reach a conclusion différent from that expressed in the 
verdict of the intelligent jury to whom on the first trial ail the évidence 
was aubmitted. Judgment will be rendered accordingly. 



MiNAH Consolidated Min. Co., Limited, v. Briscoe et al. 
(Circuit Court, D. Montana. August 10, 1891.) 

1. Esorow—Delivert— Evidence. 

Where défendants, under a contract to sell certain mining lands to plaintiff, de- 
livered a deed thereto to a third person as an escrow, and later delivered a dupli- 
cata deed to an agent of plaintiff, which was ret^orded, it is compétent for défend- 
ants to show that such deed was intended only as an escrow, and was given to ena- 
ble plaintiff, by recording it, to apprise subséquent purchasers of its rights in the 
property. 

3. Equitt — Resoission dp Contkaots. 

A contract provided that défendants would sell certain mining lands to plaintiff, 
on condition that the latter would deposit £51,000 sterling with défendants in trust 
for plaintiff, issue to défendants a large amount of the capital stock of plaintiff 
corporation, deposit the proceeds of the mines in trust in a certain bank, and pay 
to défendants £30,000 sterling, upon receipt of which plaintiff was to be "entitled 
to take possession of and operate said mines upon and after date, " the payments to 
be made on or before a certain date. Held, that where plaintiff paid the £20,000 
sterling, and there is some évidence that it delivered a portion of its capital stock, 
and the proceeds of the mine were delivered at the bank as agreed, and défendants 
allowed plaintiff to remain in possession néarly four months after its failure to per- 
form the other conditions, plaintiff, having been ousted by défendants, is entitled 
to recover possession, and défendants, having made no offer to place plaintiff in 
statu quo, cannot rescind the contract. 

3. Same — Evidence. 

The fact that such contract was introduced by défendants, and was not a part of 
plaintiffi's évidence, will not prevent plaintiff from recovering possession, since a 
defect in plaintiff' s case may be supplied by défendants. 

At Law. 

Action by the Minah Consolidated Mining Company, Limited, against 
John 0. Briscoe and Annie E. Briscoe, to recover possession of certain 
mining; lands. 
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Culkn, Sanders de Shelton, for plaintiff. 
ThoTnas C. Bach, for défendants. 

Knôwles, J. This is an action in the nature of an ejeclment pros- 
ecuted to recover the possession of certain mining grounds. It is al- 
leged in the complaint that plaintifif is a corporation duly organized un- 
der the laws of the united kingdom of Great Britain and Ireland, and 
that the défendants were and are résidents and citizens of the state of 
Montana; that on the 12th day of September, 1890, plaintiff was the 
owner and seised in fee and possessed of the Iron Dollar quartz Iode 
mining claim, and the Annie B quartz Iode mining claim, both of said 
claims being situated in Jefferson county, Mont., and being specifically 
described by metes and bounds; that on said day défendants ousted 
plaintiff from the possession of said claims, and, without plaintiff's con- 
sent, now withhold the possession thereof from it. Défendants deny 
the ownership and possession as above set forth, and the allégation that 
plaintiff is entitled to the possession of said claims, and the ouster by 
the défendants of plaintiff. Plaintiff introduced in évidence a deed 
from défendants to plaintiff of the said claim. Being in possession of 
plaintiff, the presumption is that the deed was duly delivered by de- 
fendants to plaintiff. But, after considering the évidence in this case, 
I am satisfied that défendants did not intend to make an absolute and 
unqualified delivery of this deed to plaintiff. It is true that the deed 
was delivered to Mr. CuUen, the agent of plaintiff. But this delivery 
was not made with the view of having the deed then take effect and act 
as a conveyance of the said property to plaintiff at that time. There 
had been a previous agreement between plaintiff and défendants, which 
provided that the deed to this property, among other papers, should 
be delivered to the City Bank, Limited, of London, to be held by it in 
escrow. It is évident to me from the évidence that plaintiff, before it 
complied with a portion of the agreement of purchase made by it with 
défendants, which provided for the payment in this purchase of said 
claims of £20,000 sterling to the Second National Bank of Helena, 
Mont., desired that this deed, which was to be placed, as above stated, 
in escrow, should be recorded, to the end that any subséquent purchas- 
ers of said property from défendants might be put upon inquiry as to 
the rights of plaintiff' in said premises; hence, as it appears, there was 
a request sent by telegram that another, a duplicate, deed should be exe- 
cuted and recorded, which should take the place of the one then in the 
hands ofsaid City Bank, Limited, of London. Taking ail the évidence 
together, I am satisfied it was understood that this deed, recorded as 
above stated, should be placed, like the deed it was to take the place of, 
in escrow, the same as the other deed. Gertainly there is nothing in 
the évidence to show that it was understood by défendants that there 
was to be any other modification of the agreement of sale than that the 
deed was to be recorded. 

The question is hère presented as to whether défendants, having, as 
a naatter of fact, delivered this deed to Mr. CuUen, who was the agent 
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of plaintiff, can show under what conditions and with wliat under- 
standing it was delivered to him, and by évidence show that, although 
placed in his hands, it was not with a view of vesting, at the time, plain- 
tiff with the title to the said premises, but to the said Cullen, with a 
view of having it substituted for the former deed, and having it placed 
in escrow, as that had been done. ïhe delivery of a deed is a fact 
which maj be proven by paroi, and, while this can be proven, I can 
see no diiiiculty in showing ail of the facts connected with the delivery, 
to the end that the intention of the parties to the delivery may be made 
known. The notion that, having shown the fact of placing a deed in 
the possession of a grantee, a grantor cannot show, as between him 
and the grantee, what additional facts there may be connected with this 
delivery, with the view of qualifying or explaining the same, is not 
supported by any valid légal reasbn. Justice demandsj in such cases, 
that the whole truth should be known, and the intention of the par- 
ties ascertained, and, when this intention is made known; full force and 
effect given it. I think the foUowing authorities will be found to sus- 
tain this view: Brackettv. Barney, 28 N. Y. 333-341; Gilbert v. Insur- 
ance Co., 23 Wend. 43; Fairbanks v. Metcalf, 8 Mass. 230. 

With this view of the facts, and the law upon this point, it is évi- 
dent that the légal title did not vest in plaintiff by virtue of this deed. 
The question is then presented as to whether plaintiff, having failed to 
establish a title in fee, can reeover upon proof of possession with a right 
of possession. In the case ôf Morton v. Folger, 15 Cal. 275, the suprême 
court of California used this language: 

"By this we understand the district court to hâve held that, wherea party 
relies upon documentary évidence of title and prier possession, if he fails in 
the former he cannot succeed upon the latter,— a proposition of law that can- 
not be maintained. ïhe two kinds of évidence are only différent means of 
attaining the same resuit,— the establishment of a right in the plaintiff to 
the premises as against the défendant. Both may be resorted to, and the 
failure of either will not impair the just force and effect of the other." 

The suprême court, in the case of Burt v. Panjaud, 99 U. S. 180, 
held that a plaintiff in ejectraeut, on évidence of prior possession, could 
reeover in certain cases. The évidence shows that on the 12th day of 
September, 1890, plaintiff was in the actual possession of the premises 
in controversy; and that on that day défendants entered upon the same, 
and ousted plaintiff therefrom, and took possession théreof, and has 
since held this possession. With the purpose of justifying this action, 
défendants introduced in évidence a contract they, with others, had en- 
tered into for the sale of said premises. In this contractas this clause: 

"It is alsO further agreed that on receipt of the said twenty thôusand 
poiinds sterling (£20,000) by the Second National Bank ofHelena, Montana, 
or cabalistic advices of deposit to their crédit in the said Gity Bank, Limited, 
of London, tbat the said parties of the second part shall beentitled to take 
possession of and operate said mines upon and af ter, that date." 

It fuUy appears from the évidence that this £20,000 sterling was re- 
ceived upon this contract from plaintiff, and défendants receiv«d the 
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benefit of the same, and that in pursuance of this stipulation, subsé- 
quent to the receipt of this money, plaintiflf was placed in possession by 
thèse défendants of said premises. 

It may be urged that this contract was introduced on the part of the 
défendants, and was no part of the plaintiff's évidence. True, but plain- 
tiff had shown its actual possession, and this contract was introduced 
with the view of explaining and limiting this possession. In fact, how- 
ever, it justified this possession of plaintiff, and showed it was rightful. 
A defect of proof in plaintiff's case may be supplied by défendant. 
Harwood v. Marye, 8 Cal. 580. A person who has received possession 
of land under a contract of purchase, which contract gives the right of 
possession, is entitled to maintain the same. A vendee, if entitled to 
possession under the contract of purchase of land, may défend his pos- 
session at law . Railroad Co. v. Mudd, 59 Cal. 585. Unless prevented 
by some other considération, plaintiff is entitled to the possession in 
dispute. 

Défendants urge, however, that by the terms of the above contract, in 
the eveut that the said payments, contracta, etc., named therein, should 
not be made and deposited by the second partj', this plaintiff, on or be- 
fore the lOth day of March, 1890, then, and in that event, the said con- 
tract should be null and void, and the City Bank, Limited, of London, 
should return to the said Second National Bank of Helena, Mont., ail 
of the deeds, papers, documents, etc., deposited by the said Second Na- 
tional Bank of Helena, Mont. , and transmitted by them. What were the 
payments, contracts, etc., to be made and deposited by plaintiff in the 
said City Bank, Limited, of London, on or before March 10, 1890? (1) 
Theré was to be a payment of £20,000 sterling. (2) There was to be 
£75,000 sterling of fuU-paid capital stock of plaintiff issued to James E. 
Stiles and John 0. Briscoe, — to the former 61,465 shares, and to the 
latter 68,535 shares. (3) An agreement to the effect that the proceeds 
of the mine or mines sold to the plaintiff should be placed in the Second 
National Bâhk of Helena, Mont., in trust, and in the name of E. D. 
Edgerton^ président of said bank, as trustée for each and both of the 
parties to that contract of sale. (4) That there should be deposited in 
said City Bank, Limited, of London, the sum of £51,000 sterling of the 
capital stock of plaintiff. issued to and to stand in the name of John O. 
Briscoe, for himself and as trustée of the other parties of the first part to 
said contract of sale, subject to be delivered to plaintiff, or such parties 
as it might designate, upon the deposit in said bank of the sumbf £30,- 
000 sterling, with 10 per cent, interest from date of said contract. If 
not taken by plaintiff or the persons it should designate on the Ist of 
January, 1891, to be delivered to said Briscoe. 

It fully appears from the évidence that plaintiff paid as agreed the 
said £20,000 sterling. There is some évidence that some of the capital 
stock of plaintiff was delivered to défendants, exactly how much does 
not appear. The évidence shows that the proceeds derived from work- 
ing of said mining ground were delivered to said Second National Bank 
of Helena, Mont., under the agreement specified in the contract of sale 
of said premises. 
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It will be seen from what I hâve stated that there was not a failure on 
the part of plaintifl' to perform ail the provisions of the contract of sale. 
Part, at least, of the provisions therein were performed. Whether or 
not ail were not performed does not satisfactorily appear. But let it be 
admitted that only a part of the provisions of that contract were com- 
plied vvith, that in fact that part only which provided for the payment 
of the £20,000 sterling was performed, and can we consider this con- 
tract of sale null and void, and the défendants hâve the right to enter 
and take possession of the premises in dispute? In Bishop on Con- 
tracts (section 616) we find this: 

"In spite of what we hâve thns seen to be the tnie raeaning of the woid 
•void,' it is olten used, both in law writings and in statutes, in the sensé of 
' voidabte.' Nor is such use quite without reason, for a voidable thing is 
void whenever theparty entitled chooses to avoid it." 

In the case of Carpenter v. Insurance Co., 16 Pet. 495, the suprême 
court held that, while a contract might be said to be void for a breach 
thereof, it was in fact only voidable at the élection of the party who had 
committed no brçach, and was a subsisting contract until avoided or re- 
scinded by the party without fault. It is often said that a contract is 
void for fraud. The true rule is better expressed by the languag« that 
a contract is voidable for fraud at the élection of the party defrauded. 
Hence, notwithstanding the language of the contract is that the contract 
shall be null and void if the plaintifF fails to comply with the terms of 
said contract named above, I tbiuk it should be considered as voidable 
only at the élection of défendants. There is auother point worthy of no- 
tice, and that is that it is not said that the contract shall benull and void 
if one of the stipulations plaintiff entered into should not be performed 
by it, but if it should fail to perform ail the stipulations referred to. 
If plaintiff, by failing to perform one of the stipulations required of it 
in the above contract, had the power to render the whole of that con- 
tract null and void, in what condition would it leave the parties thereto? 
There is no provision that plaintiff should forfeit the £20,000 sterling it 
had paid défendants. Would not plaintiff hâve a right to hâve this re- 
turned toit? It is true, défendants might bave some right to damages 
from a breach of contract, but this would be an uncertain sum, and 
might not equal but a small portion of the £20,000 sterling. If the con- 
tract should be made null and void by the act of plaintiff electing not to 
perform the sanie, in what condition would plaintiff be in regard to the 
possession of the premises in dispute? A trespasser from the begin- 
ning? But as I hâve found, and as it appears to me from the évidence, 
plaintiff was put into possession of thèse premises under the terms of 
this contract, and after the time (when, it does not fully appear) that ail 
the said provisions thereof agreed to be performed by plaintiff had at the 
time been fully complied with. If the contract was null and void at 
that time, plaintiff had no right to the possession of thé premises. But 
plaintiff was allowed to remain in possession and operate that mining 
property from about the 18th day of March, 1890, to the 12th day of 
September of that year, as though that contract was in full force. The 
practical construction made of that contract by the parties was that it 
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•was not null and void, and I think the proper légal construction of it is 
that it was not void, but only voidable, if the breaches complained of 
existed, at the élection of défendants. But, if the défendants elected to 
rescind this contract for the alleged breaches, could they do so by enter- 
ing upon the premises in dispute, and taking the possession thereof from 
plaintifF? Before a party can rescind a contract for a hreach of its con- 
ditions, he must, if possible, place the other party in the condition he 
was when the contract was entered into. 

In the case of Bohall v. Diller, 41 Cal. 535, the suprême court of Cali- 
fornia said: 

"When a vendee bas so failed to perforai a contract that the vendor may 
elect to treat the contract as rescinded, it is incumbent on the vendor, in or- 
der to work that resuit, to restore to the vendee whatever he has paid on the 
contract." 

In the case of Gay v. Aller, 102 U. S. 79, the suprême court held 
that a party who wishes to rescind a contract for non-performance of a 
part of the contract by the other party must return to the other party 
whathe has received from him. Although this décision was made un- 
der the Louisiana Code, in the case of Andreu-s v. Hensler, 6 Wall. 254, 
it was held that this was the same rule as prevailed at common law. 

In the case of Davison v. Van Lingen, 113 U. S. 40, 5 Sup. Ct. Rep. 
346, in referring to a contract, the suprême court said: "A breach of it 
by one party justifies a répudiation of the contract by the other party, 
if it has not been partially executed in his favor," — clearly intimating, 
if it had been partly executed in favor of a party who seeks to rescind it, 
he could not do it. In the case oî Marhle Co. v. Ripley, 10 Wall. 339, 
the suprême court said: 

"That one party to an executory contract, partly executed, has violated his 
engagements, is generally not sufflcient reason for a decree by a court of eq- 
uity, at a suit of the other party, that the contract shall be annulled." 

The défendants, not having offered to return to plaintifif what they had 
received from it, cannot elect to déclare said contract null and void. 

The contract being still in existence, and plaintiff having received the 
right of possession thereunder, and been placed in possession in pursu- 
ance of that contract, could not be ousted therefrom by défendants, and 
is entitled to recover the same back from défendants. By the terms of 
the contract, plaintifl' was not only entitled to the possession of said min- 
ingj)roperty, but the right to operate said mines after receiving posses- 
sion thereof; and it also appears that the proceeds it received from op- 
erating said mining property was to be pjaced by it in the Second Na- 
tional Bank of Helena, Mont., with the view of liquidating the sum of 
£10,000 sterling agreed to be paid by it to défendants out of the pro- 
ceeds of the mine. Hence I am of the opinion that plaintiff is entitled 
to the net profits défendants received from working said mining prop- 
erty after they took possession thereof from plaintiff, which, from the 
évidence, would appear to be $7,500. Judgment is therefore ordered 
that plaintiff hâve possession of said premises, and $7,500 as rents, is- 
sues, and profits. 
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POST V. COUNTY OF PULASKI. 
^Circuit Ccmrt, S. D. IllincAs. June ïerm, 1891.) 

1. Railhoad Companies — McNiciPAi/ Aid— Notice op Election. 

Act 111. March 6, 1867, grantlng a charter to the Cairo & Vincennes Railroad Com- 
pany, proviàes that counties through whioh the railroad shall pass may take stock 
and issue bonds in payment to the company, provided a majority of the légal voters 
of the county shall vote for the same, at an élection to he held under the order and 
direction of the county court. Act 111. Nov. 6, 1849, provides that such élections 
shall be oalled on 30 days' notice. Held, that the act granting the charter did not 
authorize an élection except on the notice required by statute, and where bonds 
hâve been issued, and the authority of the county to issue them is questioned, it de- 
volves on the holder of the bonds to prove that notice ot the élection under which 
they were issued was duly given. 

3. Same— iRREOtTLARiTiES— CuRATiVE Act. 

Act 111. March 6, 1867, § 3, concerning the issuance of bonds by counties to aid in 
the construction of the Cairo & Vincennes Railroad, pro vides that ail orders for and 
notices of élections in respect to subscription of stoclî to said company, in any coun- 
ties, are hereby declared valid. Const. 111. 1870, provides that no countj' shall be- 
come a subsoriber to the capital stock of a railroad corporation, except where the 
subscription was authorized under existing laws by a vote of the people, prier to 
the adoption of the constitution. Held, that irregularities of élections held to vote 
on the question of taking stock, after the adoption of the constitution, were not 
cured by the act of 1867. 

8. Same— RECiTAiS in Bonds — Estoppel. 

A récital in a bond, issued by a county to aid in the construction of a railroad, 
that the élection ordering such bond was held pursuant to law, does not estop the 
voters of such county from denying the authority of the county commissioners to 
issue the bonds. 

At Law. 

Connolly & Mather, for plaintifF. 

Browii, Wheeler & Brown and L. M. Bradley, for défendant. 

Allen, J. This action was prosecuted on 196 interest coupons at- 
tached to 36 railroad aid bonds issued by Pulaski county on the 17th 
day of October, 1872, in part payment of a $100,000 subscription to the 
capital stock of the Cairo & Vincennes Railroad Company. The subscrip- 
tion was made under the tenth section of the Cairo & Vincennes Railroad 
charter., to be found in volume 2 of the Private Laws of the State of Illi- 
nois, passed in 1867, and is as follows: 

"Sec. 10. The several towns, eities, or counties through or near which said 
railroad shall pass may subscribt for and take stock in thiscompan}', and may 
issue bonds in payment of such stock of flve hundred dollHrs each, bearing 
interest at the rate of eight (8) percent, perannum orless, payable half-yearly, 
in the city of New York, on the first day of January and Ju]y of each year, and 
bonds to run not longer tban twenty-flve years. And a tax of not more fchan 
oné dollar on each hundred dollars' worth of taxable property may be levied 
and coUected in such town, city, or county, per annum, to pay the install- 
ment on such stock, or to pay the interest and principal of bonds issued in 
payment for such stock: provided, that no such subscription shall be made, 
no such bonds shall be issued, and no such tax shall be levied unless a major- 
ity of the légal voters of said town, city, or county shall vote for the same at 
an élection to be held under order of the corporate authoritles in cases of 
towns and eities, and of the county court in cases ot counties: provided, fur- 
ther, that a majority of the légal voters at any such élection shall beheld as a 
majority of the Jegal voters ot any such town, city, or county; and the q^ues- 
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tions of making a subscription, issuing bonds, and levying taxes nnay be sub- 
raitted as one question, or as separate questions, at such élection; and either 
or ail of said questions may be submitted to an élection at any time, in the 
discrétion of the authorities authorized to call such élection." 

One of the principal questions arising in the case is as to whelher it 
devolved upon the plaintiff to prove on the trial that notice of the élec- 
tion under which the subscription was made had been duly given. No 
sufficient évidence to estahlish that fact was offered, and the plaintifî's 
contention is — First, that, under the tenth section of the charter above 
quoted, authority is expressly given to the county to subscribe stock, 
and that a notice of the élection was not necessary; second, that, if such 
notice was necessary, the légal presumption is that it was given; and, 
tkird, that the county authorities, having recited on the face of the bonds 
that the élection was held pursuant to law, are now estopped from de- 
nying that there was the proper légal notice. 

The first is deemed insufficient. The right of the county to subseribe 
stock, it is admitted, rests upon the power, conferred by the tenth sec- 
tion of the charter. This section contains the proviso "that no such 
subscription shall be made, no such bonds shall be issued, and no such 
tax levied unless a majority of the légal voters of said town, city, or 
county shall vote for the same at an élection under the order of the cor- 
porate authorities in cases of towns and cities, and of the county court 
in cases of counties." The right of subscription is made to dépend upon 
the express consent of a majority of the légal voters of a county. Every 
principle of safety and justice necessarily requires a majority of the légal 
voters to consent to the imposition of so great a burden as Ihe création 
of a debt to the aniount of $100,000, bearing interest atthe rate of 8 per 
cent, perannum, in aid of a quasi private enterprise. Such municipali- 
ties as counties were not created to engage in commerce generally, or to 
assist in building railroads, but for governmental purposes only. The 
right to subscribe then depended upon the clearly expressed will of the 
légal vofers at an élection held under the order of the county court. 
But can there be a fair and valid élection without notice? The légal 
voter is entitled to know when, where, and upon what matter he is 
called upon to vote. This would seem to be fundamental. Ail légal 
élections must be held under some law. If there was nothing said in 
the charter about notice, the gênerai railroad aid law of 1849 was infuU 
force, requiring 30 days' notice of such an élection, and it, at least, should 
hâve been observed. Harding v. Railroad Co., 65 111. 90. 

Nor can the second he accepted. The gênerai proposition that public 
ofRcers are alWays presumed to do their duty is not denied, but such 
presumption cannot waive the indispensably necessary proof in this case. 
The adoption of the constitution of 1870 marked a new'era in the pol- 
icy of Illinois with référence to municipal subscription and indebtedness, 
providing, as it did , that — 

"Iso county, city, town, or township, or other municipality, shall ever be- 
conae subscriber to the capital stock of any railroad or private corporation, or 
make donation to or loan ils crédit in aid of such corporation: provided, how- 
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ever, that the adoption of tbis article shall net be construed as alïecting the 
Tight of any such miinicipality to make such subscriptions where the same 
hâve been authorized, under existing laws, by a vote of the people of auch 
municipalities prier to such adoption." 

Since that time ail bonds issued by this class of corporations are prima 
fade invalid, and the burden is clearly thrown upon those affirming 
their validity, of proving they were authorized by a vote of the people of 
the municipalit}^ under then existing laws. The power to make sub- 
scriptions was expressly denied in any and every case, but such as might 
be saved by the proviso; and the one claiming a right saved by an ex- 
ception or proviso in a statute rnust show affirmatively that the right so 
claimed is clearly within the proviso or exception, otherwise the pre- 
sumption is that it is embraced in the enactiug clause. The subscription 
in this case was not made till the 4th day of March, 1872. In People 
V. Jackson Go., 92 111. 441, it was said: 

"We are «nable to flnd any évidence that notices were posted in a portion 
of the precincts; and the évidence as to the élection siibsequenLly heldin 1869 
is equally loose, indefinite, and unsatisfactory in its charaoter. The burden 
was upon the relater to prove that the notices were given. It being a spécial 
élection, and the exercise of a spécial power, a compliance with the authority 
must be shown and cannot be inferred." 

Inferences and presumptions of the character relied on are not sufH- 
cient to uphold the subscription. 

The third reason, estoppel by récitals in the bonds, strongly urged 
and relied on by plaintiff's counsel, is equally unsatisfactory. It may 
be conceded, as a doctrine now well established, that municipal officers 
are bound by récitals in their bonds asto ail matters atîecting the regularity 
of proceedings which they hâve passed upon, but it would certainly be 
a dangerous doctrine to maintaiu that they are estopped from denying 
their légal power or authority to make the same. Thèse officiais are the 
financial agents of the people, clothed with a limited power of executing 
or performing some trust or dut}^ If no power has been granted or 
voted them in any contingency to do acts or exécute instruments creat- 
ing or evidencing grievous indebtedness upon the city, town, or county, 
will their récitals on the face of the instrument, that they are executed 
in pursuance of law or sufficient authority, make binding obligations of 
such instruments as without the récitals would be utterly void ^ This 
cannot be the law. Such a rule affords no safety or security to the tax- 
payer. The plaintiff in this case may be regarded as a bona fide or in- 
nocent holder of the bonds or coupons, and may possibly suifer to the 
extent of the money he paid for the same. And yet it is far better 
he should do so than to recognize the doctrine that municipal officers 
without authority maj% by placing on the face of their bonds untrue 
statements, thereby bind the people to pay them. The plaintiff 
should not hâve relied on the récitals in the instruments, but it was 
his duty to examine iuto the question of power on the part of the 
Pulaski county commissioners to make the bonds. He was bound 
to take notice of the want of power. This is an old, a safe, and 
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a familiar doctrine, repeatedly recognized by the suprême court of 
the United States and the suprême court of the state of Illinois. The 
latter tribunal has often held to the effect just indicated. Chief Jus- 
tice Waite, delivering the opinion of the court in the case of Douglass 
V. Cov/nty of Pike, 101 U. S. 677, said: "After a statute has been 
settled by judicial construction, the construction becomes, so far as 
contract rights under it are concerned, as much a part of the statute 
as- the statute itself. " And in German Sav. Bank v. Franklin Co., 128 
XJ. S. 526, 9 Sup. et. Kep. 159, it is laid down "that this court must 
recognize this décision of the suprême court of Illinois as an authoritative 
construction of the statute made before the bonds were issued, and to be 
followed by this court." Before the bonds were issued, from which the 
coupons sued on were taken, the suprême court of Illinois in Harding v. 
Railroad Co., mpra, had he^l that "if any gênerai or spécial statute, 
which controUed the élection, required the publication or posting of a 
notice for thirty days prior to the holding of an élection, and this was 
not done, then the élection was invalid, and the expression of the will 
of the voters thus obtained conl'erred no power upon the board of su- 
pervisors either to make the subscription or to issue the bonds;" and of 
this holding plaintiff was bound to take notice when he purchased his 
bonds. 

And, lastly, plaintiff con tends that his right to recover is confirmed 
by the third section of "Au act to amend an act entitled 'An act to in- 
corporate the Cairo and Vincennes Railroad Company,' approved March 
6, 1867, and for other purposes," which provides, among other things, 
that "ail orders for and notices of élections, and élections, and returnsof 
such élections, in respect of such subscriptions of stock to said company, 
in any such towns, cities, or counties, are hereby declared to be valid 
and binding upon such towns, cities, or counties." 3 Priv. Laws 111. 
1869, p. 259. A curative act similar in many of its provisions, and really 
intended to effect the same purposes, was passed upon in Joneshoro City 
V. Railroad Ce, 110 U, S. 192, 4 Sup. Ct. Rep. 67; and it was there 
held that the gênerai assembly of Illinois had power to pass such a law; 
and that the phrase "under existing laws," in the section of the Illinois 
constitution referred tq, relates to the time of the adoption of the con- 
stitution, rather than to the time when the vote of the people was in 
fact taken. The suprême court of Illinois at the June term, 1879, held 
in Gaddisy. Richland Co., 92 111. 119, that such curative acts as the 
one in question were vicions and unsupported by constitutional author- 
ity, saying that — 

"When it is remembered that thèse élections were held without power (no 
suflicient notice having been given) in the body ordering theiii, as they con- 
ferred no more power than i£ they had never been held, it is apparent that 
this subscription is as clearly unauthorized as i£ the législature had recited 
that ten or any other number of citizens of the county had come together and 
voted to subscribe two hundred thousand dollars lo the stock of the road, and 
it a légal élection, and coramanded the board to subscribe for the stociî and 
issue the bonds. It was, in légal effect, precisely as though no effort had 
ever been made to hold an élection, and it gave no validity to the bonds." 
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The Hlinois suprême court has also frequently held that the saving 
clause in the proviso of separate section 2 of the constitution of 1870, 
in regard to municipal subscrip tiens, to the eflfect that the section shall 
net affect the right to make such subscriptions, when the same hâve been 
authorized "under existing laws," prior to the adoption of the constitution, 
refers to and embraces subscriptions that had been authorized by a vote 
of the people, under laws existing at the time the vote was taken. 
Peoplev. Jackson Co., supra; WiUiamsv. People, 132 111. 574, 24 N. E. 
Rep. 647. No other construction by the courts of Illinois, it is believed, 
has ever been given to this section of their constitution; and it is évident 
that the case of People v. Jackson Co., 92 111. 441, was not cited or con- 
sidered by the suprême court of the United States when the construc- 
tion of the Illinois constitution was given in Jonesboro City v. Railroad 
Co., supra. The désire of the fédéral courts to act in harmony with 
the state courts is strong, and will always prevent the former from con- 
fiicting with the latter in construction of their own constitutions and 
statutes, in ail cases where the state courts hâve first given such a con- 
struction. The courts of Illinois having, with référence to the constitu- 
tional article and the législative curative act, held adversely to plain- 
tiff's right to recover, their décisions will be foUowed, and judgment ren- 
dered for défendant. 



Hayes v. Oeh. 
(.Circuit Court, N. D- New York. September 4, 1891.) 

COKTRACT OF SaLE— ALTERATION AND MODIFICATION— EviDENCK. 

W. contracted with the oashier of a bank to purchase certain mills, and was al- 
lowed to overdraw bis acoount for tbe purpose of malring improvemeuts. After- 
wards it was proposed to take défendant into partnership, and glve him a one-third 
interest in the property. Défendant and W. accordingly met at the bank, and, 
after a consultation with the cashier, agreed that when the partnership was formed 
a one-third interest should be sold to défendant for $7,000, payable $3,500 in cash, 
and the balance as should be "agreed by the parties in interest. " There was testi- 
mony that the instrument, which was left with the oashier, was left with him 
merely as a depositary, and other testimony that it wàs left as collatéral for W.'s 
obligations. When the partnership was formed, the cashier suggested that défend- 
ant ad vance $3,000 to the partnership, instead of paying $3,500 on the con tract ; say- 
ing to him that there was danger of losinghismoneylf be appliediton thecontract; 
that W. was largely indebted to the bank ; and that without this money the enterprise 
would fail. Afterwards the partners again met at the bank, and the cashier pre- 
pared two instruments in modification of the original contract hetween him and 
W. The first was an assignment of that contract by W. to the partnership ; the 
second, a contract between the cashierand the partners, substituting the latter for 
W. The cashier also executed to the bank an assignment of the contract as modi- 
fied. Nothing was said about the flrst contract, and it was subsequently f ound 
among the cashier's papers. Afterwards an action was brought to obtain an adju- 
dication that the légal title was in the bank, subject to the équitable rights of the 
parties under the second contract. Held, that the second contract was intended 
as the complète and exclusive agreement between the parties. 

At Law. Action to recover money due on a contract for the purchase 
Df land. The case was tried without a jury, by stipulation of the par- 
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ties, and the court ordered judgment for the défendant, with leave for 
plaintifif to move for a new trial. Motion denied. 

Théo. Bacon, for plaintiff. 

Lyons & Pierce, for défendant. 

Wallace, J. This action is at law, to recover money alleged to be 
due upon a contract made by the défendant with Richard L. Whiting, 
dated February 23, 1886, for the purchase of real estate. It is the theory 
of the plaintiff that the contract was delivered by the parties to it to 
Charles O'Brien, who was the cashier of the First National Bank of Au- 
burn, with the intention that the money payable by the contract should 
belong to him. The bank failed in January, 1888, and the plaintiff w-as 
appointed its receiver. O'Brien was only nominally interested in the 
transactions in controversy. He was the cashier of the bank, and rep- 
resented it in ail which took place, The case was tried without a jur}^, by 
the stipulation of the parties, and the court ordered judgment for the de- 
fendant, with leave for the plaintiff to move for a new trial. The plain- 
tiff has moved for a new trial, and the case is now hère upon that mo- 
tion. The évidence has been thoroughly reviewed, and the rulings of the 
trial reconsidered, and the conclusion is that a proper disposition of the 
case was made in ordering judgment for the défendant. 

The case turns wholly upon questions of fact; thèse being whether the 
contract sued upon had been abandoned and a new one substituted in 
its p>lace by the parties to it, and whether it was delivered to O'Brien 
upon an express or implied understanding that the money payable un- 
der it was to belong to the bank. The facts are thèse: Prior to Febru- 
ary 23, 1886, Whiting had contracted to purchase of O'Brien, forS13,000, 
the real estate known as the "Troupsville Mills." The mills had been 
operated by one Neyhart, and mortgaged by him to the bank. The 
bank had foreclosed, and the property had been bought by O'Brien for 
the bank at the sale. Whiting had paid $1,000 upon the contract, 
had taken possession and carried on the mills, had kept an account at 
the bank, had been allowed to overdraw bis account, had expended 
about $12,000 in improvements, of which about 110,000 were the pro- 
ceeds of bis overdrafts. Whiting, his son, and the défendant had pro- 
posed to become partners and carry on the mills; and as part of the 
arrangement the défendant was to bave a one-third interest in the prop- 
erty. The property was not worth what it had cost, and was rapidly 
depreciating. On February 23, 1886, Whiting and the défendant met 
O'Brien at the bank, and, after consultation with him, and in his prés- 
ence, entered into the contract upon which the suit is founded. It re- 
cited that Whiting held the property by contract with O'Brien. It was 
conditioned for the sale of a one-third interest in the property to the 
défendant for the sum of $7,000; that when the copartnership between 
Whiting, his son, and the défendant should be formed, Whiting should 
convey the one-third interest to the défendant; that the défendant should 
then pay $3,oOO, and that the défendant should pay the balance as 
should be "agreed by the parties in interest when convey auce was made." 
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After executing tlie instrument, the parties to it left it with O'Brien. There 
is testimony indicating that it was left with him merely as a depositary, 
and other testimony that it was left with him to hold as a collatéral for 
Whiting's obligations. The reasonable conclusion is that ail the par- 
ties regarded him as the real owner of the property, having a claim 
against it of more than ita value for the unpaid purchase money and the 
money of the bank expended in improvements. May 24, 1886, the 
copartnership was formed, took possession, and thenceforth carried on 
the mills. The défendant did not niake the payment of $3,500, but, 
instead of doing so, at the suggestion of O'Brien, he advanced $3,000 
to the copartnership. O'Brien told hixn there was danger of losing his 
money if he applied it on the contract; that Whiting was largely in- 
debted to the bank; that the firm would hâve no capital; and that with- 
out this money the enterprise would be a failure. The $3,000 thus 
advanced by the défendant constituted ail his resources, except $1,000, 
and this fact was known to O'Brien and Whiting. October 21, 1886, 
the two Whitings and the défendant met O'Brien at the bank, and 
O'Brien prepared two instruments in modification of the original con- 
tract betvveen Whiting and himself, and the same were executed. The 
first was an assignment by Whiting of his contract with O'Brien to him- 
self, his son, and the défendant, "to be held and enjoyed by them, share 
and share alike." The second was a contract betvveen O'Brien, though 
not sigued by him , the défendant, Whiting, and Whiting's son, by which, 
in effect, the latter weresubstituted in the place of Whiting in his contract 
with O'Brien. By the new contract, Whiting, his son, and the défendant 
covenanted with O'Brien to pay him $12,000 for the real estate, with 
interest; and they were to receive a deed from him upon paying $4,000 
by May 1, 1890, and were to give him a bond and mortgage to secure 
the balance of the purchase money. Nothing was said at this inter- 
view about the contract between Whiting and the défendant. On the 
same day O'Brien prepared and executed an assignment to the bank 
of his contract with Whiting, reciting that it was assigned with the 
modifications that day made between himself, the two Whitings, and the 
défendant. 

So far as appears, the subject of the contract between Whiting and 
the défendant was never mentioned between them, or by O'Brien, after 
the occasion on which the latter advised the défendant not to apply his 
monej' upon it. After the bank failed, and O'Brien had disappeared, 
an action was brought in behalf of the bank by the présent plaintif!" 
against the two Whitings, the défendant, and against O'Brien and his 
wife, to obtain an adjudication that the légal title to the real estate was 
in the bank, subject to the équitable rights of the two Whitings and 
the défendant under the contract between them and O'Brien of October 
21, 1886. A decree was entered in that action, adjudging the légal 
title to be in the bank, and that the two W^hitings and the défendant 
were entitled to a conveyance upon performance of the contract between 
them and O'Brien of October 21, 1886. The contract between W^liit- 
ing and the défendant seems to havo been found among O'Brien's pa- 
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pers after the bank failed. Manifestly the présent suit is the assertion 
of a claim against the défendant which O'Biien never intended to as- 
sert. Doubtless he hoped, when the défendant contracted with Whit- 
ing to pay $7,000 for a third interest in the property, to realize ont of 
it ultimately $21,000, or that sum approximateîy. But when he sub- 
sequently became satisfied that the défendant would not be able to ful- 
fill unless the profits of the business would enable him to do so, and 
that the business would collapse, and the property fall back upon his 
hands, unless the defendant's nioney was used in the business, he ad- 
vised the défendant not to pay the money on the contract, but put it in 
the business. He probably thought that, if the business could be put 
on a successful footing, the property would appreciate, or at least that 
its dépréciation would be stayed, and he would ultimately get more for 
it froni Whiting and the défendant than he could from any one else. 
After the lapse of eight months he probably saw that his original ex- 
pectations were not likely to be realized. It does not appoar what the 
property- was worth in October, 1886. It may hâve continued to de- 
preciate, as it had in the past; possibly had depreciated more rapidly. 
At ail events, he had entertained negotiations with Neyhart to sell it to 
him at from $16,000 to $18,000. It does not appear whether Neyhart 
had any means, or that his financial circumstances had changed since 
the time when he was unable to make his payments upon the niortgage 
to the bank and had sufiered a foreclosure. It is fair to infer that the 
negotiations with him contemplated that he was to try the experiment 
again of operating the mills and attempting to pay for the property out 
of the business, if he could. Certainly it is utterly unreasonable to 
suppose that O'Brien expected the défendant to pay him $7,000 under 
the contract in suit, and $4,000 under the contract of October 21, 1886, 
for a one-third interest in the property; and it is manifest that when 
the last contract was made O'Brien intended to terminate his connection 
with the property definitely, and substitute the bank in his place. This 
is shown by his assignment of the contract made on that day to the 
bank. If he regarded the contract in the suit as still in force, why did 
he not assign that to the bank also; or why did he not provide in the 
new contract for the transfer to Whiting and Whiting's son of a two-thirds 
interest in the property upon paying their proportion of the purchase 
money? Upon ail the facts it seems reasonable to eonclude that he had 
become satisfied that the two Whitings and the défendant could not 
aflbrd to pay more than $12,000 for the property, and that it was bet- 
ter to sell it to them for that priée, and hâve it sold permanently, than 
to experiment with Neyhart, or take the chance of finding some other 
purchaser at a better price. The circumstances are more consistent with 
the theory that the later contract was intended as the complète and ex- 
clusive agreement between the parties than with any other of which the 
case is capable. Motion for a new trial is denied. 
v.47F.no.4— 19 
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JuNOD a al. V. Chicago & N. W. Ry. Co. 

(Circuit Court, S, D. lowa. June 13, 1S91.) 

1. Interstatb Commekce Act — LoNO AND Short Haul Clause. 

The Interstate commerce law (Aot Cong. Peb. 1887,) provides (section 4) that • 
common carrier shall not cliarge a greater compensation for the transportât! on of 
a like kind of property under snbstantially similar circumstances, for a sliorter 
tban for a longer distance over the same line, in the same direction, the shorter he- 
ing included in the longer distance. Held that, in an action for breach of this 
section, the fact that the rate for the longer distance was established jointly be- 
tween défendant and Connecting railroads, does not exempt défendant from lia- 
bility. 
iS. Bame— Reditction to Mbet Compétition. 

Evidence that, in the state to which tho longer haul extended, "eut rates" had 
been instituted by reason of compétition between défendant and other oompanies, 
is Inadmissible unless a ground bas been laid tberefor in the pleadings. 
8. Same— SmiLARiTT op Services. 

In order to entitle plajntiff to recover It must appear that the hlgher rate which 
he bas been charged for the shorter distance was for like services and under sim 
llar circumstances. ' 

4. Same— MiSsTATEMENT oe Bill ce Labino. 

ïhe fact that the f relght for the longer distance was billed to some point short 
of thè destination of the shorter haul virill not bar plalntiff's recovery, when such 
freight was iutended to be, and was in fact, taken to the destination of the shorter 
haul. 

5. Same- Measotîe ce Damages. 

"Where plajntiff is eiititled to the same l'ate for the shorter haul as is afforded 
other shippers for the longer haul, the measure of damages is the différence be- 
tweei) the amounts paid by each for the like service. 
8. Same — Province or Jurt. 

It is for the jury to détermine whether or not they will add Intcrest to the araount 
of the damages; but, if awarded, it must be estimated from the date of the last 
Bhipment. i , 

At Law. Action by H. A. Junod and another against the Chicago & 
Northwestern Railvvay Company. 
0. C. ii; C. L. Nourse, for plaintiËFs. 
N. M. Huhlard, for défendant. 

Shibas, J., (char ging jury.) The issues presented by the case on trial 
before yon arise under the provisions of an act of congress passed in Feb- 
ruary, 1887, and commonly kuown as the "Interstate Commerce Law." 
As you aredoubtless ail aware, the congress of the United States, for the 
purpose of regulating the business carried on by common carriers of per- 
sons or property by means of railways, or by a conibination of railway 
and water travel, where the same is under the control of one common 
carrier, has passed this act, which régulâtes, in certain particulars, the 
carrying on of the passenger and freight business that exists between the 
différent states and territories of the United States. The law, by its pro- 
visions, as I hâve already stated to you, applies to this Interstate com- 
merce, — that is, commerce that is carried on between the states and ter- 
ritories of the United States. Section 2 of this act in substance prohibits 
the charging or collecting from any person or persons a greater or lésa 
compensation for services rendered in the transportation of passengers or 
property than is charged or colJected from others for the transportation 
of similar property under substantially similar circumstances. Section 
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3 of the act makes it unlawful for any common carrier to make or give 
any undue or unreasonable préférence or advantage to any person, Com- 
pany, firm, corporation, or locality over others, or to any particular de- 
scription of traffic. Section 4 of the act in substance makes it unlawful 
for any common carrier to charge or receive any greater compensation in 
the aggregate for the transportation of a like kind of property, under sub- 
stantially similar circumstances, for a shorter than for a longer distance 
over the same line, in the same direction, the shorter being included in 
the longer distance; it being, however, provided that, upon application 
to the commission appointed under the provisions of this act, such com- 
mission may authorize the carrier to charge less for the longer than for 
the shorter distance. 

It appears from the pleadings in this case that the plaintiffs were 
shippers engaged in business in CarroU, in the state of lowa, a point 
upon the main line of the railway owned and operated by the Chicago & 
Northwestern Railway Company, the défendant in the présent case. In 
the first count of the pétition it is charged, in effect, that between the 
80th day of December, 1887, and the Ist day of February, 1888, the 
défendant eompany had in force and eflect a tariff that permitted the 
shipping of corn and oats from Blair and other points in Nebraska, over 
the line of defendant's road, through lowa, to Chicago, 111., at the rate 
of 11 cents per 100 pounds; that between the dates aforesaid the plain- 
tiffs had, for shipment east, corn and oats to the amount of 338,030 
pounds; that the défendant eompany did not post up in its différent 
stations upon its line in lowa the tariff aforesaid, and that it refused to 
put the same in force at ail points in lowa; that plaintiffs were deprived 
of this cheaper rate on corn and oats from Carroll, lowa, but were com- 
pelled to pay, to ship the same over defendant's road, the rate of 19 cents 
per 100 pounds; and plaintiffs claim that they bave been damaged by 
reason of the unlawful acts of the défendant in the différence they 
were required to pay over the rate for which the défendant eompany 
was transporting grain from Nebraska to Rochelle, 111., being the rate 
of 11 cents per 100 pounds. In the second count of the pétition it is 
substantially charged that between the 17th of February, 1888, and the 
Ist of March, 1888, inclusive, the défendant eompany had in force a 
tariff rate for which it carried corn and oats from Blair and other points 
in Nebraska, over its line in lowa, passing through Carroll, lowa, to 
Chicago, 111., and thence to New York, at the rate of 36J cents per 100 
pounds; that the plaintiffs, between the dates aforesaid, had at Carroll, 
in the state of lowa, for shipment east, 64,250 pounds of grain; that the 
défendant eompany demanded for shipping grain to New York from Car- 
roll, lowa, the sum of 46 i cents, or 10 cents more per 100 pounds than it 
was then charging for the like service to shippers from Blair and other 
points in Nebraska; that by reason of thèse facts the plaintiffs were com- 
pelled to ship the grain aforesaid to Chicago, 111., paying therefor at 
the rate of 19 cents per 100 pounds; and by reason of thèse facts the 
plaintiffs are seeking to recover the damages aîleged against the défend- 
ant eompany. 
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There has been évidence introduced in this case tending to show that 
there was a tariff rate in force from Blair and other points in Nebraska 
to Chicago and points in Illinois in the neighborhood of Chicago, and 
other points east, under which, substantially, parties in Nebraska were 
enabled to ship grain to Chicago, 111., at the rate of 11 cents per 100 
pounds. There is no évidence showing that this tariff or this rate 
■was establislied at CarroU, lowa, at that time, or between the dates 
named in the first count of the pétition; nor does it appear that the 
plaintiffs were enabled to obtain the advantages of that rate of 11 cents 
per 100 pounds in making shipments from Carroll, lowa, to Chicago, 111. 
It is claimed on behalf of the défendant that this tariff rate, if such tariff 
rate was in opération, was put iuto effect by a joint arrangement between 
the Fremont, Elkhorn & Missouri Valley Railroad Company and the 
Chicago & Northwestern Railway Company, and perhaps other roads, 
and that the Chicago & Northwestern Railway Company is, therefore, 
not to be held liable to shippers in lowa for the effect of this tariff rate 
thus put in force in Nebraska. As I understand the law, and I so charge 
you for the purposes of this case, it makes no différence whether the tariff 
was issued by the défendant alone or jointly between the défendant Com- 
pany and other Connecting Unes of road, if in fact it appears that the 
défendant company, as one of the conïpanies, aided to put in force this 
tariff rate. In other words, if the évidence satisfies you that the Chicago 
& Northwestern Railway Company, by entering into a mutual arrange- 
ment with the Fremont, Elkhorn & Missouri Valley Railroad Company 
and the Sioux City & Pacific Railroad Company, or other Connecting lines 
of railway, did in fact put in force a tariff, such that by its terms the 
Chicago & Northwestern Railway Company did engage in the transpor- 
tation of grain shipped from Nebraska, and that the rate charged and 
received under that tariff by the Chicago & Northwestern Railway Com- 
pany for shipping this grain from Blair, or other points in Nebraska, to 
Chicago, 111., was a lower rate — for instance, 11 cents per 100 pounds — 
than the rate the Chicago & Northwestern Railway Company was charg- 
ing for the like services, for the shipping of like produce, corn and oats, 
from points upon its line through which thèse shipments from Blair, 
Neb., passed in going to Chicago and other eastern points, that, in my 
judgment, would make the Chicago & Northwestern Railway Company 
responsible for the effect of this joint tariff which it had aided in making 
from points in Nebraska. In other words, the company, in making this 
joint rate, is charged with the duty of observing the provisions of the 
Interstate commerce law, and it cannot, by entering into a joint rate, so 
arrange tariffs that it shall unjustly or unduly discriminate against its 
patrons in lowa, in favor of those who make shipments from Nebraska; 
and the mère fact that this effect is brought about by a joint rate does 
not, in my judgment,, enable the défendant to escape from the consé- 
quences of having aided in establishing the rate by a joint arrangement 
w'ith the lines in Nebraska. 

The question, therefore, for détermination is this: Are you satisfied 
from the évidence in the case that the défendant railway company did 
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in fact, between the dates nàmed, hâve a tariff rate in opération, either 
its own tariff or by arrangements made Avith other roads, whereby it un- 
dertook the transportation of grain and corn from Blair and olher points 
in Nebraska, to Chicago, 111., or other eastern points, at a rate less than 
it was charging for the like service to the shippers at Carroll, lowa, that 
being a point upon its main line through which thèse shipments were 
made from Nebraska, to points east? The duty and obligation placed 
by the law upon the railway company is that it shall not give any un- 
due préférence or advantage to any person or persons; that it shall not 
give undue préférence to one locality over other localities: that it shall 
not discriminate between the rates that are furnished Nebraska shippers 
and the rates from lowa points. Of course, when we speak of undue 
préférence or undue discriminations, thèse questions must be viewed 
with référence to ail the circumstances that surround the transaction. It 
must appear that it is for the like services, and under similar circum- 
stances, or otherwise the mère différence in the, rate would not necessa- 
rily show that an undue préférence was given. Assuming that you will 
find under the évidence that there was a tariff rate put in opération and 
effect by the défendant railway company from Blair and other points in 
Nebraska, by which corn and oats were in fact shipped at a rate substan- 
tially of 11 cents from Blair, — for instance, to Chicago, 111.., — is there 
or is there not anything shown in the case that would justify you in 
finding that there was any circumstance or circumstances that would jus- 
tify the company in charging the increased rate for doing the same kind 
of business, — that is, shipping corn and oats, — at the same time, from 
Carroll, lowa, to Chicago, 111., than for parties shipping from Blair and 
other points in Nebraska? Now, as I understand it, Carroll, lowa, is a 
point nearer to Chicago, 111., and other eastern points, than is Blair, 
Neb. ; the kind of property forwarded is of the same nature; the distance 
that is passed over in going from Carroll, lowa, is less than the distance 
that would be passed over in going from Blair or other points in Ne- 
braska to Chicago, 111., or other eastern points. Is there, therefore, any- 
thing shown in the évidence that would show such a dissimilarity in 
the circumstances, or in the work done, or in the property that was be- 
ing forwarded, that would authorize you in finding that the company 
was justified in charging the larger rate for making transportation from 
Carroll, lowa, — the shorter distance, — to Chicago, 111., and other eastern 
points, than the rates charged from Blair and other points in Nebraska? 
If there is no évidence to show any dissimilarity in thèse particulars, 
then, of course, there is nothiug that would justify you in finding that 
the company was excused from the effect of this larger rate that was put 
in force upon the grain or property forwarded from Carroll, lowa, as 
compared with that charged for grain forwarded from Blair and other 
points in Nebraska. 

During the progress of the trial, on behalf of the défendant it was 
sought to introduce évidence tending to show that there had been what 
is called "eut rates" instituted in Nebraska, by reason of the compétition 
that it was claimed existed at the time between thèse companies and 
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•other corapanîes that were seeking to obtain business in that state; but 
the court, upon objection, refused to admit this évidence, upon the ground 
thattherewàs no sufBcient ground laid in the pleadings to authorize the 
plea to be admitted. That question, consequently, is not submitted to 
you in this case, and you cannot take into account any testimony on 
that subject. In case the court is in error in this particular, the remedy 
must be by other proceedings which are open to the défendant. So far 
as the évidence is before you, there is no évidence of that nature for you 
to consider. The question for you^ to consider is: Is there any évidence 
tending to show a dissimilarity in the property forwarded, in the rela- 
tion of the diiFerent points, — that is, the distances betvveen thèse différent 
points, — and ail matters of that kind that hâve been introduced in évi- 
dence? It does not seem to me that there is anything in the évidence 
that would justify you in finding that the company was justified in put- 
ting in force this larger rate. It is for you, however, to détermine that 
question under the évidence. If you find, then, that there was any dis- 
similarity in the circumstances that would justify this increased rate 
from CarroU, lowa, to Chicago, 111., then the défendant compauy has 
not been guilty of violating the law. 

You will notice that I hâve spoken ail the time of the tariff rates be- 
tween thèse différent points in Nebraska and CarroU, lowa, to Chicago, 
111. There was évidence tending to show that freight was forwarded or 
billed to Rochelle and Turner Junction in Illinois, points at some dis- 
tance from the city of Chicago. There was also évidence introduced 
tending to show that thèse were unimportant points upon the defendant's 
railway line; that the company did not bave any elevators at those 
places; and that thèse shipments, though technically billed to those 
points, were in fact shipments that the railway company took through 
to Chicago, 111., if that was their destination, or, if they were shipping 
to points further east, delivered them at Chicago to Connecting lines of 
road. If the évidence satisfies you that, while issuing a tariff or taking 
consignments of freight to be delivered technically at Turner or Rochelle, 
111., in fact they were intended to be shipped through to Chicago, 111., 
that would justify you in finding that in fact the tariff put in opération 
was for shipments from those western points to the city of Chicago, and 
it is upon that basis that thèse instructions are given you. Therefore, 
if, under the évidence, you find that in fact the railway company, dur- 
ing the time named, was shipping grain under the tariff arrangement 
from Blair and other points in Nebraska for the rate aforesaid of substan- 
tially 11 cents to Chicago, 111., and the company at the same time was 
charging shippers at CarroU, lowa, including the plaintiffs, for the same 
service, for transporting the same kind of grain to the city of Chicago, a 
rate greater than 11 cents, the question is whether or no that is or is not 
a violation of the interstate commerce law. I may say that, by the pro- 
visions of the interstate commerce law, it is provided that parties who 
may be unjustly discrimina ted against, and who may be damaged thereby , 
are entitled to sue and to recover the money damages caused to them by 
the violation of the act; and it is under this provision of the statu te that 
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this action is brought. As I hâve already stated to you, gentlemen, the 
interstate commerce law makes it the duty of carriers engaged in this 
business of transporting persons and property by means of railways be- 
tween the différent states of the Union not to give any undue préférence 
to one locality over another locality, to one person or persons over oth- 
ers, not to make an unjust discrimination; and, unless authorized by 
the board of commissioners appointed under the law, they are not to 
charge or receive for the like service, in the same direction, and over the 
same line, any greater sum for a shorter haul than they charge for the 
longer haul. If, therefore, the évidence in this case satisfies you, gen- 
tlemen, that the défendant in this case, at the tirne named, was, by the 
tarifFit had put in force, forwarding grain from Blair and other points 
in Nebraska to Chicago and other eastern points at the rate of 11 cents 
per 100 pounds, this grain being forwarded over and alûng its line pass- 
ing through Carroll, lowa, and at the same time it was charging plain- 
tiffs, for making like shipments of a like character of grain, the rate of 
19 cents per 100 pounds for forwarding the same from Carroll, lowa, to 
Chicago, 111., and other eastern points, that would justify you, gentle- 
men, in finding that the défendant railway company by the doing of 
that was giving undue préférence to Nebraska localities and Nebraska 
shippers over the locality of Carroll, lowa, and the shippers at Carroll, 
lowa, including the plaintiffs. And if the évidence satisfies you that 
that was in fact done, and that in fact the plaintiffs were compelled to 
pay for the grain and corn shipped by them at the rate of 19 cents per 
100 pounds for such shipments, this would justify you in finding de- 
fendant had violated the law, and caused damages to plaintiffs. Of 
course, if the évidence fails to satisfy you of thèse facts that bave been 
indicated, your verdict will be for défendant. If, however, you find 
upon thèse issues for the plaintiff, then the question arises as to the 
measure of damages. 

If a party, under the Jaw, is entitled to bave the same rate, — that is, 
if the shipper at Carroll, lowa, was entitled to hâve the same rate charged 
him for the forwarding of his property from Carroll, lowa, to Chicago, 
111., as the shipper at Nebraska, and he was charged more, — the damage 
to him is the différence between the rates that he was thus called upon 
to pay and the lesser rate charged the Nebraska shipper. If the tariff 
rate from Blair and other points in Nebraska was 11 cents, and the plain- 
tiffs had to pay 19 cents; if, under the law, as I hâve instructed you, 
the duty and obligation was on the railway company to give the benefit 
to the shippers at Carroll, lowa, of the same rate, — of an equal rate with 
that given to the shippers from Blair and other points in Nebraska,— 
you see the damage to the parties who hâve been compelled to pay this 
higher rate is the différence between that and the lesser rate. If, for 
every 100 pounds they were compelled to pay 8 cents more, that is the 
damage per 100 pounds of grain shipped that is caused them. In esti- 
mating the total amount of damage, take the total amount of the ship- 
ments, — the total number of hundred pounds, — and then estimate that 
at the différence you find between the rate per 100 pounds you find eatab- 
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lished at Nebraska points and the rate at Carroll, lowa, anJ that will give 
the amount of the damage. tJpon the daim made in the second count of 
the. pétition , apply the same rule of damages. If you find it established 
by the évidence that défendant had in force from Blair and other points 
in Nebrasl5;a a tariff for the shipmeut of grain to eastern points on the 
basis of a through rate to New York, and the grain was shipped at such 
rate; that the plaintiffs made shipments to Cliicago because they could not 
get the cheaper rate over defendant's road to ship through to New Yorlc, 
— tben the rule as to the measure of damages is just the same as in the 
first count. Take the rate actuaJly paid from Carroll, lowa, to Chicago, 
111., and then the différence between tliat and the rates at which the de- 
fendant was shipping corn and oats from points in Nebraska, and the 
différence between thetarifife is the damage per 1 00 pounds to the plaintiffs. 
Then ascertain the number of hun-dred pounds in the shipments, and 
by multiplj'ing arrive at the total damages. It is also within your prov- 
ince, gentlemen, to add interest at the rate of 6 per cent, per annum to 
the amount that you find was the damages caused the plaintiffs. It is 
a matter which falls within your province to détermine wliether you will 
or will not add interest to that amount. 

You understand, gentlemen, that there is no dispute, as a matter of 
fact, between the parties as to the amount of grain shipped, nor the 
times, nor the prices paid therefor. I will also say, gentlemen, in or- 
der that the record may be made clear, that it is set up as a défense in this 
case that the parties in this suit sought a remedy under the interstnte 
commerce law, by proceedings instiluted before the board of railway 
commissioners appointed by the law. There is a provision of the law 
that gives the right or option to parties who claim they bave been dam- 
aged by some act of a railway company contrary to the provisions of the 
law, by which they may apply to the board of commissioners and obtain 
the relief that that board can give them, or they may sue in a court of 
law, and obtain the damages suffered. By the law it is provided that, 
while the parties thus hâve the option to pursue their remedy either be- 
fore the commissioners or in the courts of law, they must take one remedy 
or the other. If they seek their remedy by one course, then they can- 
not hâve the other. This provision was evidently intended for the bene- 
fît of the railways, to prevent railway corapanies from being harassed 
by cumulative proceedings against them, both in the courts and before 
the commissioners. It is claimed that the plaintiffs had sought their 
remedy by proceedings before the board of commissioners, and that that 
bars them from maintaining this suit. It is sufficient to say, gentlemen, 
for the purposes of your action in the matter, that the court rules against 
the défense that is claimed by the défendant. Not that it is not the law 
(possibly it is the law) that, if plaintiffs had submitted their claim in 
the proceedings before the commissioners, they would hâve been pre- 
cluded from maintaining this action; but the facts do not show that the 
plaintiffs sought that remedy. While there were certain proceedings in- 
stituted in the name of an association of which the plaintiffs were mera- 
bers, it does not appear that that association submitted to the commis- 
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sioners the clainis of thèse particular plaintiffs. Though those proceed- 
ings might settle the abstract points involved in this case, still, as I view 
it, the plaintiffs had not submitted their claim, or had not set it outbe- 
fore the board of conimissioners for the exercise of their jurisdiction. 
The facts produced in évidence do not bring them within the provisions 
of the lavv, and I charge you, therefore, that you hâve notbing to do 
with that branch of the case. The court withdraws that from your con- 
sidération. If you décide to give interest, you will estimate it from the 
date of the last shipment. 

Verdict for plaintiffs for $875.75. 



United States v. Lynde et al. 
{Circuit Court, D. Montana. August 10, 1891.) 

1. Public Lands — Nokthekn Pacific Railkoad — Right to Cut Timber for Con- 

struction. 

Act Gong. § 2, (13 St. U. S. 365,) graating to the Northern Pacific Eailroad Com- 
pany "the right, power, and authority » * * to take from the public lands ad- 
jacent to the Une of said, road, material of earth, stone, timber, etc., for construc- 
tion thereof, " was not intended to apply only to public lands contiguous to or ad- 
joining the line of the road, but may extend to other lands. 

2. Same— Use of Timber on Ant Part of Line. 

Timber talien from lands adjacent to the line of the railroad may be used for con- 
struction upon any part of it. 

3. Same — Use for Domestio Purposes. 

A citizen of the United States and résident of Montana territory may lawfully 
cut and remove timber from the public minerai lands for building, agricultural, 
mining, or other domestic purposes under the statutes of the United States, which 
provide that ail citizens of the United States and other persons, bona flde resideuta 
of certain states and territories, including Montana, are authorized to fell and re- 
move tîmber growing on public minerai lands, not subject to entry, for building, 
agricultural, mining, or other domestio purposes, subject to. régulations presoribed 
by the secretary of the interior. 

At Law. Action for unlawfully cutting timber on public lands. 
Elbert D. Weed, U. S. Atty. 
Luce & Luce, for défendants. 

Knowi-es, J. This case was commenced in the district court of the 
third judicial district for the territory of Montana, sitting for the trial 
and détermination of causes arising under the constitution and laws of 
the United States. The complaint sets forth that défendants, between 
the Ist of April, 1882, and the Ist of April, 1886, willfully and unlaw- 
fully, and without right, went upon the unsurveyed minerai lands of the 
United States which lie directly south of townships 3 and 4, in range 4 
east, lying along the streams of Squaw creek and Spanish creek and the 
upper West Gallatin river, in Gallatin courity, Mont. That said lands 
were 10 miles south of the surveyed lands, and extending along said 
streams for a distance of 30 miles; and that between said dates défend- 
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an.ts eut, carried aWay, and converted to their own use about 4,700,000 
féet of pine and fir and other kinds of timber, standing, growing, and 
béing on said lands, and eut the Same into lumber, and sold and dis- 
posed of the same for their own Use and benefit, and eut and carried 
away and converted to their own use about 300,000 feet board measure, 
of legs, and trees standing, growing, and being upon said iand, which 
were not manufactured into lumber. That the aggregate value of said 
lumber and timVjer was $106,000, to which amount plaintiff was dam- 
aged. The sumnions issued in this case appears to bave been served 
only upon the défendant Lynde. He alone appears, and in his sepa- 
rate amended answer to said complaint dénies that he eut said timber 
upon the unsurveyed minerai lands of plaintiff in the amount alleged 
by plaintiff. Défendant then sets forth that défendants contracted with 
the Northern Pacific Kailroad Company, a corporation organized and ex- 
isting under the act of congress of the United States to furnish said com- 
pany logs, railroad ties, bridge timbers, and other timber for the con- 
struction of its railroad from the Yellowstone river, in Montana territory, 
to the Mullan Pass, in said territory, and under and in accordance with 
said^çontract, and by the direction and authority of said company, for 
the purpose of furnishing said company with logs, railroad ties, bridge 
titjiber, and other timber and lumber fqrAud to be used in the construc- 
tion of its said railroad between the said points, and that thèse défend- 
ants became and werë the contractors, agents, servants, and employés 
of said Northern Pacific Railroad Company for the purpose of de- 
livering said logs, tieS, and timbers, and lumber to and for the use of 
said company. That in pursuance of said contract, and by the direc- 
tion and authority mentioned in plaintiff's complaint, défendants en- 
térëd upop the landS ïûëhtioned in plaintiff's complaint, the same being 
public lands of the United States, and adjacent to the line of said rail- 
rpad hetwèçn the said points, and eut and removed therefrom the said 
logs, tics, timbers,' and.lumber. That défendants eut and delivered to 
said company 164,290 railroad ties, and 966,160 feet of bridge timbers. 
The said amended answer further sets forth that défendant did remove 
certain other logs and timbers from said land, amounting in ail to about 
281,290 feet, and not more, for building, mining, agricultural, and other 
lawful domestic purposes in the territory of Montana, non e of which was 
eut for exporter was exported from said territory. That said land was 
minéral land of the United States, and not subject to entry or disposai 
otlierwisé than as minerai lands under the minerai laws of the United 
States. That défendant Lynde was a citizen of the United States, and a 
bonafide résident of the territory of Montana, and that ail of said timber 
was eut ànd removed for the purposes aforesaid, and not otherwise, and 
in accordaiipe with the rules and régulations of the secretary of the inte- 
rior, esta. blishëd and in force. Plaintiff replied to the new matter in the 
amended answer as foUows: 

"Dénies that the timber eut and taken from the land mentioned in the com- 
plaint was taken or eut for tlie construction of any railroad adjacent to said 
lands; and dénies that ail of said timber so taken by défendants was used for 
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tlie construetion of any rallroad; and dénies that thè timber usedin tte North- 
ern Pacifie Railroad, and furnished by the défendant, was used on that rail- 
road, or any railroad adjacent to the landa where the timber was eut." 

The défendant Lynde moved the court for judgment on the pleadings, 
which motion was granted. Plaintifï excepted to this ruliiig, and ap- 
pealed to the suprême court of Montana territorj', assigning this ruling 
as error. Before the cause was decided in that court, Montana became, 
a state in the Union ; and by virtue of the enabling act authorizing Mon- 
tana with other territories to form state constitutions, and be admitted 
into the Union, this court became tbe successor of the suprême court of 
the territory of this case, the United States being a party thereto. The 
questions presented for considération are as to whether the uew matter set 
forth in défendant Lynde's amended answer was a défense to the cause 
of action set forth in plaintiff 's complaint, and as to whether the repli- 
cation raised any issue upon this matter. 

In the act of congress entitled "An act granting lands to aid in the 
construction of a railroad and telegraph Une from Lake Superior to Pu- 
get Sound, on the Pacific coast, by the northern route," (13 St. U. S. 
365,) in the second section thereof it is provided: "And the right, power, 
and authority is hereby given to said corporation [Northern Pacific Rail- 
road Company] to take from the public lands adjacent to the line of said 
road material of earth, stone, timber, and so forth, for the construction 
thereof." In construing this clause in that act, the point presented, so 
far as this case is concerned, is, what is mèant by the terms "public 
lands adjacent to the line of said road?" When are lànds adjacent to 
the line of said road? This question seems to hâve been considered by 
several courts. In the case of U. S. v. Railroad Co., 29 Alb. Law J. 24, 
HoYT, J., said of the word "adjacent:" 

"Sometimes it bas a meaning given it which is synonymous with the word 
' adjoining,' but it is often applied in a more extended sensé, as in tlie vicinity 

or the heighborhood of . Congress, then, having selected from several 

synonymous words the one having, as applied to the subject in the section in 
Avhich it is used, the broadest meaning and most extended signification of the 
whole, must be held to hâve intended the broadest, rather than the more re- 
stricted, signification to be given to it in the interprétation of said section, 
and therefore to hold that this section restricted the défendant to lands ad- 
joining or contiguous to the line of the road would be contrary to ail rules of 
interprétation ; while, if we apply the usual rules, we must hold that its rights 
are extended by this section beyond lands adjoining or contiguous to its 
line of road to lands anywhere in the vicinity or neighborhood of its said 
line. * * * And we are of opinion that timber landnearestto the line of 
the road must be held to be in the neighboring timber land, even although 
there may intervene large tracts of land not timbered. * * * Therefore, 
though this timber be more than one hundred miles from the line of defend- 
ant's road, we are of the opinion that it must, under the circumstances, be 
held to be adjacent thereto, within the meaning of section two of defendant's 
charter. " 

This, it will be observed, was a construction of the very section bere 
under considération. In the case of U. S. y. RaUivay Co., 31 Fed. Rep. 
886, in construing the clause in the act of congress of March 3, 1875^ 
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(18 St. U. S. 482,) entitled "An act granting to railroads the right of 
way through the public lands of the United States, " in which the words 
"lands adjacent to the line of a railway" occurs, judge Hallett said: 
"In a standard dictionary an illustration of the larger meaning of the word 
is given in this forra: Things are adjacent when they lie near to each other 
without actiially touching; as adjacent tields, adjacent villages, etc. It seems 
unreasonable to say that In tiiis connection the word refers tothegovernraent 
subdivisions lying next to the right of way; and, if we sljould so déclare, it 
would be difficiilt to point out what subdivisions are uieanl. Accepting the 
larger meaning of the word, the right to take timber from public lands under 
thèse acts extends naturally some distance from the right of way, and prob- 
ably within ordinary transportation by wagon." 

In the case of U. S. v. Chaplin, 31 Fed. Rep. 890, Deady, J., in 
construiiig the last-named United States statute, said of the term "ad- 
jacent lands:" 

"What is adjacent land, within the meaning of the statnte, must dépend 
on thecircumstances of each particular case. Where the adjacent ends, and 
the non-adjacent begins, may be difflcult to détermine. On the theory that 
the material taken is taken on aoeount of the benefit resultingto the land 
f lom the construction of the road, my impression is that the term 'adjacent' 
onglit hot to be construed to inelude any land save such as by its proximity to 
the line of the road is directly and materially benetited by its construction." 

Consideritig thèse cases, it is évident that the adjacent land named in 
the charter of the Nortliern Pacific Railroad Company was not intended 
to be iand contiguous to or adjoining the line of its railroad. And it 
seems to be lef't in some doubt as to what should be considered adjacent 
or neighboring land to said line of said railroad. It certainly is not defi- 
nitely determined. We are led to the conclusion that it must be deter- 
mined by the évidence in the case. The défendant allèges that the land 
from which he eut the timber described in the complaint was adjacent 
to the line of the Northern Pacific Railroad from the Yellowstone river 
to the Mullan Pass. Considering the other allégations in this défense 
set up in the answer, I think this raised a proper issue, and makes a jus- 
tification for thê cutting of the portion of timber furnished the Northern 
Pacific Railroad Company. 

The question is then presented, does the replication of plaintifT deny 
the issue thus pregented, namely, as to whether this land was adjacent 
to tlie line of the Northern Pacific Railroad ? The first déniai in the reply 
is that the timber eut and taken from the lands mentioned in the com- 
plaint was taken or feut'for the construction of any railroad adjacent to 
said lands. Thîs is not a déniai that sâid lands were adjacent to the line 
of the Northern Pacific Railroad. It is simply a déniai that the timber 
was eut for,. the construction of any railroad adjacent to such lands. 
Again, in the replication it is denied that the timber used on the North- 
ern Pacific Railroad and furnished by the défendant, was used on that 
railroad, or any railroad adjacent to the lands where the timber was eut. 
Nciithqpàs, this a deniaj, it; will be observed, that the timber eut was used 
00 thej said railroad, but only that it was used upon that road adjacent 
to the land where the timber was eut. The issue presented in the an- 
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swer, that the land from which this timber was eut was adjacent to 
tfae line of that road, is not met by thèse déniais. The first déniai 
above considered does not say that the lumber so eut was not used in 
the construction of the Northern Pacifie Railroad. In the case of U. S. 
V. Chaplin, supra, the court said: 

"And in my judgment, even where a person not under contract with or in 
the employ of the company ciits timber on the public lands adjacent to the 
line of its road, and afterwards disposes of it to the conapany to be used in the 
construction of its road, and is so used, neither such person nor the company 
is liable as wrong-doers." 

It does not seem, then, to be material as to whether or not the tim- 
ber was eut for the express purpose of constructing the railroad or not, 
if it was actually used for that purpose. But this déniai can hardly 
be said to be a déniai of the contract set forth by défendant, that he 
contracted with the Northern Pacific Railroad Company to eut this tim- 
ber from this land for the construction of its road, and that in pursu-' 
ance of this contract défendant did eut this timber. It is not a fair 
déniai that the line of the Northern Pacific Railroad is adjacent to the 
land from which this timber was eut. This effect eould be given to this 
déniai only by an inference or an argument. Viewing the déniai that 
this timber was not used upon the Northern Pacifie Railroad adjacent to 
the land from which it was eut, and we are presented with the question 
as to whether it should be used on such road at a point adjacent to such 
land, in order to prevent the liability of défendant. In the case of Rail- 
road Co. V. U. S., 34 Fed. Rep. 838, in construing the act of March 3, 
1875, granting the right of way to railroads over the publie lands of the 
United States, and the right to use timber and other materials taken 
therefrom in the construction of such railroads, in which language was 
used similar to that in the clause in the charter of the Northern Pa- 
cific Railroad Company as to adjacent lands, it was held that timber 
could be taken from land adjacent to a line of railroad over the pub- 
lic lands to be used on a portion of that railroad to which such land was 
not adjacent. If land was adjacent to a railroad, timber could be taken 
from it to be used on any part of such road. This would seem to me to 
be a reasonable construction of the grant to eut timber to be used in 
the construction of a railroad from land adjacent thereto. There being 
no déniai in the replication but that the land from which this tim- 
ber was eut was adjacent to the railroad, the déniai that it was used in 
the construction of the railroad adjacent to such land raises no issue. 
But it may be urged that the défendant I^ynde was not the person to 
whom the license to eut such timber was given. In the caseof U. S. v. 
Chaplin, swpra, Deady, J., held that the railroad company was not re- 
qUired to take such timber in person from adjacent land, but could con- 
tract with other parties to eut and remove timber from such land for use 
in the building and constructing of its railroad. 

Plaintiff also dénies in its replication that ail of the timber, etc., eut 
from the land described in the complaint was used for the construction 
of aiiy railroad. This meets no issue presented in the answer. The 
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défendant dîd'iiot so allège. On the contrary, he set forth that a por- 
tion of saidtimfcer so eut was used for building, inining, agricultural, and 
otlier lawful purposes in the terri tory of Montana, and that none of it was 
eut for export, or was exported from said territory. This is not denied. 
It being admitted that the land was minerai, then the défendant had a 
license to eut said timber for such purposes. It is provided in thestat- 
utes of the United States : 

"That ail citizens of the United States and other persons, 6owa ^de rési- 
dents of the statea of Colorado or Nevada, or either of the territories of New 
Mexico, Arizona, Utah, Wyoraing, Dakota, Idaho, or Montana, and ail other 
minerai districts of the United States, shall be, and are hereby, authorized and 
permitted to fell and remove for building, agricultural, mining, or other do- 
tnestic purposes any timber or other trees growing or being on the public 
lands, said Jands being minerai, and not subject to entry under existing laws 
of the United States or territories or districts of which such citizen or person 
may be at the time honaftde résidents, subject to such rules and régulations 
as the secretary of the interior may prescribe for the protection of the timber 
and of the undergrowth growing upon such lands, and for other purposes: 
provided, the provisions of this act shall not extend to railroad corporations. " 

This is what'this défendant allèges he did do as to a portion of this 
lumber, and this is not denied. The new matters set up as défenses to 
the cause of action set forth in plaintiff's complaint were sufficient, if ad- 
mitted, to defeat the same. As thèse were not met by any proper dé- 
niais, they must be considered as true, and the court properîy granted 
the motion for judginent on the pleadings. Judgment of the district 
court afl&rmed. 



In re Léo Hem Bow. 
(District Court, D. WasUngtmi, N. D. August 20, 1891.) 

1. Dbpoktation of Chinese. 

Act Cong. Oct. 1, 1888, (35 St. 504,) re-enacts and exteuds the twelfth section of 
the original Chinese restriction act, (33 St. 61,) which provides for the removal 
from the United States of any Chinese person found to be not lawfully entitled to 
enter or reniairi in the United States to "the conntry from whence he came. " The 
thirteenth section of the act of September 13, 18S8, (35 St. 479,) is to the same effect. 

2. Same. 

The words "cotintry from whence he came, " as used in the several acts of Con- 
gress providiug for the déportation of Chinese persons found to be not lawfully 
entitled to remain in the United States, do not refer exolusively to the empire of 
China. • 

8. Same— Keview ON Habeàs Corpus. 

An order of a United States commissioner that a Chinaman be deported to the 

empire of China, based upon a flnding that that is the country from whence he 

; came, will aot be reviewed by the district court, upon a proceéding by a writ of 

iiabens corpus, where the petitioner allèges no illegality in the décision of the 

commissioner other than èrror in said flnding. 

4. Sàme. 

But the petitioner, being cognizant of important facts relating to persons held to 
answer for alleged violations of United States laws, the pourt, on application of 
the United States attorney, vacated the judgment of the commissioner, and 
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required the petitloner to be held as a vrftness, and ordered that, when discharged 
•s a witness, he be deported to British Columbia, that being showa by thé erideno* 
to be in fact tbe countiy from whence he came, 
{SyllabuB by the Court.) 

Pétition of Léo Hem Bow for a writ of habeas coryua, 
W. H. White, for petitioner. 
P, H. Winston, U. S. Atty. 

IIanfoed, J. From the évidence adduced before me, I find as a mat- 
ter of fact that the petitioner is a native of the empire of China, and a 
laborer. For a period of nearly three years preceding his arrest he has 
heen continuously a résident of British Columbia, in which country he 
was engaged in business on his own account as a barber. Having en- 
tered the United States clandestinely, and being a person not lawfully 
entitled to remain in this country, the law' requires that he shall be re- 
tuoved to the "country from whence he came." What is to be deemed 
ïhe country from whence he came, within the meaning of the exclusioa 
act? To this question exclusively the arguments of counsel havebeen di- 
rected. There is, however, a question as to the power of the court 
in this proceeding to review the décision of the commissioner, who, 
after an examination, bas decided as a fact that the empire of China is 
the country from whence the petitioner came, and issued a writ in due 
form for his removaJ tiiither. The United States attorney argues that 
as a rnatler of law evety Chinese laborer found to be unlawfully in the 
United States must be deported to China; in other words, that the act 
must be construed by eubstituting thC; words "empire of China" for the 
words "the country from whence he came." Ihold, however, that such 
construction is unwarrantqd. Manifestly, the law was framed in con- 
templation of the probability that Chinese laborers would attempt to 
enter the United States from the Sandwich Islands, from Canada, Mex- 
ico, Australia, and even from Europe, just as they bave in fact been do- 
ing,,and it was intended to exclude ail such, and provide for their dé- 
portation, eyen though by reason of their expatriation any of them should 
bave become entitled to the protection of any other government, and 
their return to China should be impossible. To give the narrow con- 
struction of the law contended for is but to invite ail the thousands of 
Chinese résidents of British Columbia to come this way, and travel at 
the expense of the United States, whenever for pleasure or convenience 
they wish to revisit their native land. There are many cogent reasons 
for interpreting this act in a libéral manner, and at least in this particu- 
lar allowing ail the latitude and longitude which the words signify. 

This is not a new discovery. From the time of the enactment of the 
first restriction act until very recently, the courts and officers of the gov- 
ernment upon whom the duty of enforcing the law has devolved hâve 

'Act Cong. Oot. 1, 1888, prohibits any Chinese laborer who had been, or was tben, or 
mlgtat hereafter be a résident within the United States, and who had departed or 
might départ therefrom, to return to or remain in the United States, and provides that. 
if such person return, he shall be renaoved to the "country from whence he came." 
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given effect to its provisions according to the common and ordinary 
meaning of the words and phrases in which it is expressed. In this 
district, while it was under a territorial government, the territorial judges 
devised the writ now known as a "writ of déportation," and under that 
form of process the United States marshals, with sanction of the prési- 
dent, attorney gênerai, and state and treasury departnients of the United 
States, returned hundreds of Chinese laborers who had entered froni 
British Columbia back to that country. This being the contera poraneous 
interprétation of the law, and its eorrectness having passed unchallenged 
for years, during which the officers hâve been active in its exécution, I 
am the more inclined to accept it, and rely upon précèdent, as well as 
the reasons which to me appear to support my décision. In this con- 
nection it is proper to mention that the présent attorney gênerai has 
been inaccurately quoted in the newspapers as having given an opinion 
to the effect that the exclusion act, in the light of the appropriations 
made by congress for its enforcement, requires ail Chinese persons not 
lawfully hère to be deported to China. In an officiai letter to the United 
States raarshal of this district, dated August 12, 1891, Attorney General 
Miller says: 

"Yours of August 3d, in which you ask whether you are to understand 
from the Associated Press dispatches that in my opinion there is no appropri- 
ation for the pay of deporting Chinese to the province of British Columbia or 
Canada, is received. I hâve given no such opinion, and I know of no reason 
why, if the sentence of the court is déportation to British Columbia or Can- 
ada, that sentence should not be executed. " 

The question at issue being, in my opinion, one of fact rather than a 
question of law, I must conclude that inasmuch as it has been once de- 
cided by a commissioner whose power, under the law, to inquire and 
décide is as extensive, and in ail respects as ample, as that of any judge, 
this court is not authorized, in a proceeding upon a writ of habeas cor- 
pus, to grant the petitioner a new trial, or to correct a mère error of the 
commissioner in his détermination of the case. I will therefore order 
the petitioner to be remanded to the custody of the marshal. 

For the purpose of indicating what will be the future action of the 
court in other proceedings affecting the petitioner, I will now add that 
in addition to showing continued résidence in British Columbia for a con- 
sidérable time, and the existence of business relations, giving him some- 
thing more than the character of a transient person or mère sojourner 
in that country, the petitioner has shown by documents in his posses- 
sion, issued to him by authority of the dominion government, that he 
has a valid right, under the laws of that country, to freely return to 
British Columbia; and it is my opinion that British Columbia is the 
country from whence this man came, within the meaning of the law un- 
der considération. 

The petitioner is cognizant of important and material facts connected 
with one or more cases in which persons hâve been held to answer at 
the next terni of this court for alleged violations of United States laws; 
and upon the written application of the United States attorney to hâve 
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the petitioner held as a witness for the United States, instead of suffer- 
ing him to be taken beyond the jurisdictioa of tlùs court under the writ 
of déportation issued by the commissioner, I will assume the power to 
vacate the judgment of the commissioner, and set a&ide said writ. The 
petitioner will be required to enter into a recognizance, with approved 
sureties, in the sum of $500, conditioned for his appearance as a witness 
at the next term of this court, and to remain in the custody of the mar- 
shal until he can give such security, and, alter he shall be discharged 
from attendance as a witness in behnlf ot the government, upon applica- 
tion of the United States attorney this court will issue new process for 
his removal to British Columbia. 



United States v. An Toy. 
(DUtrtct Court, D. Washington, N. D. August 20, 1891.) 

Déportation of Chinese Labobbbs — Unlawfdi, Impkisoxmext. 

A Ctiinese laborer baving left the United States for a visit to China, and being^ 
by Act Cong. Oct. 1, 1888, (35 St. 504,) prcihibited from returning, who nevertheles» 
did return unlawfuUy via British Columbia, having spent one year as a mère 
Bojotirner in that country, and who, upon his arrivai in this country, was arrested, 
and by a United States commissioner sentenced to be deported to British Columbia, 
and who, being without means to pay the $50 head-tax exacted by the laws of Can 
ada of persons of his class on entering that country, aod for that reason debarred 
from returning to British Columbia, the court, on application of the United State* 
attorney, vacated said sentence, and issued a new writ of déportation to China, for 
the reasons that the commissioner's oruer is impossible of exécution, and effective 
only to detain and imprison the défendant in this country unlawfully; and China 
is the country from whence he came, vvithin the meaning of the act of congress pro- 
viding for the déportation of Chinese persons found to be uot lawfuUy eatitled to 
remain in the United States. 

(Syllcibua by the Court.) 

At Law. 

P. H. Winston, U. S. Atty. 
W. H. WMe, for défendant. 

Hanford, J. Ah Toy, a Chinese person of the laboring class, but a 
man of a roving nature, alter having spent several yrars in the United 
States, during which tinie he lived in Cahfornia, Fiorida, New York, 
Montana, and in this city, returned as a visitor to his native land, and 
while there the latest exclusion act' was passed by congress, whereby he 
was prevented from again coming to this country lawlully. He deter- 
mined to corne, however, notwithstanding the légal obstacles, and in the 
attempt was captured in this city at the end of a clandestine voyage from 
Victoria hither. He came from China to Victoria ncarly one year ago, 

1 Act Cong. Oot. 1, 1888, prohibits any Chinese laborer who had been, or was thon, or 
might hereafter be a résident within the United Stales, and who had departed or might 
départ therefrom, to return toor rcmain in the United States, and provideâ that, if sucb 
person return, he shall be removed to the "country from whence he came." 

v.47F.no.4— 20 
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and, while waiting for an opportuiiity to niake his way into the United 
States, he worked in Victoriaasalaundrymanforwagesduringa portion 
of the time, but was net constantly employed. After an examination 
before a United States commissioner, he was ordered to be deported to 
British Columbia; that being, in the estimation of the commissioner, 
the country from whence he came. The marshal is vinable to exécute 
this wrifwithout paying to the authorities of that country a head tax 
of $60 exacted by law of ail Chinese laborers entering the dominion of 
Canada; the défendant having failed to obtain, before leaving Victoria, 
a certificate entitling him to return without payment of the tax. The 
défendant is without means to pay the tax, and the marshal cannot pay 
it for the reason that the paying of tribute to the Canadian government 
in such nianner by the government of the United States is not author- 
ized by law, and for obvions reasons would be highly improper. There- 
fore, in the peculiar situation of this case, the writ issued by the com- 
missioner, although it reads as a command to remove the défendant from 
the United States, opérâtes to detain him; for while it remains in force 
he cannot be permitted to go at large, and it is impossible for the mar- 
shal to exécute the writ. The United States attorney, regarding the 
writ as void because impossible of exécution, bas made application to 
hâve it quashed, in order that a new proceeding may be instituted to 
obtain a writ for the déportation of the défendant to China, and thus re- 
lieye him from perpétuai incarcération. 

It is not my understanding of the exclusion act that if Chinese labor- 
ers come into the United States from China via Canada, Mexico, or any 
other country, even though they may sojourn for a time in such coun- 
try, they can claim, by reason of such interruption of their passage, such 
country to be the country from whence they came, without having gained 
a foothold or established relations of a permanent character in such 
country, or acquired a right under the laws of sucli Country to freely re- 
turn alter a departure therefrom. As this défendant is not entitled, un- 
der the laws of Canada, to return to that country, his case is distinguish- 
atiie from the Case of Léo Hem Bow, 47 Fed. Rep. 302, in which I hâve 
given an opinion to the effect that, within the meaning of the exclusion 
act, British Columbia is the country to which he should be removed. 

I regard the detaining bf a Chinaman in an American prison without 
légal process authorizing such imprisonment as being not only cruel, but 
unlawful, and to avoid such cruelty and breach of law in this case I will, 
as a matter of necessity, assume the power to vacate the judgment of the 
commissioner, and set aside the writ of déportation, and will issue a new 
writ commarlding the marshal to remove the défendant from the United 
States to the empire of China, which, from the évidence, I find to be 
the country from whence this défendant came. 
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National Sheet-Metal Roofing Co. v. Smeeton. 

(Circuit Court, N. D. IlUnats. July 13, 1891.) 

Patents fob Inventions— Novelty—Metai, Roofing Plates. 

The second claim of letters patent No. 2.56,083, issued April 4, 1883, to John 
Waltér, for "a sheet-metal roofing plate having one of its latéral edges forined 
with two parallel corrugations to form a gutter, and the other latéral edge 
formed with a broad corrugation adopted to make a seam with corrugations, 
and a cap for the gutter of a corresponding plate," is void for want pf novelty, 
since gutters in rigid roofing plates were preriously known. 

In Equity. 

H. C. Andrews and Lysander Hill, for complainant. 

Banning & Banning & Payson, for défendant. 

Blodgett, J. The bill in this case seeks an injunction and account- 
ing by reason of the alleged infringement of patent No. 256,083, granted 
April 4, 1882, to John Walter, assigner, to himself and Charles B. 
Cooper, for a "métal roofing plate." The inventor, in his spécification, 
says: *The invention relates to métal plates for roofing houses, and it 
consists of a plate possessing novel features of construction." He then 
describes his plate, which he says may be of any désirable size, as made 
by having formed near one of its latéral edges tvvo parallel corrugations, 
so constructed that the inner corrugation shall serve as a catch to hold 
another plate to be placed at the side thereof, and the outer corrugation 
shall form, with the inner one, a gutter which will carry oif any water 
which may enter the seam. Adjacent to the outer corrugation is a 
flange, having suitable perforations, by which the plate is to be nailed 
to the roof. The opposite latéral edge of the plate is to be formed with 
a single broad corrugation, adapted to cover the corrugations and gutter 
of its adjacent plate, and the extrême edge of the plate adjacent to the 
corrugation is bent under to form a hook or catch, which is to engage 
with the inner corrugation of its adjacent plate. With this construction, 
the broad corrugation of one plate overlaps the gutter and corrugations 
of its adjacent plate, and forms therewith a water-proof seam. The pat- 
ent contains four claiins, but infringement is only charged as to the sec- 
ond, which is: 

"(2) A sheet-metal roofing plate having one of its latéral edges formed with 
two parallel corrugations to form a gutter, and the other latéral edge formed 
with a broad corrugation adapted to make a seam with corrugations, and a 
cap for the gutter of a corresponding plate, substantially as shown. " 

The défenses are: (1) That the patent is void for want of novelty; 
(2) that the second claim is for a mère aggregation of parts, and there- 
fore void and inoperative; (3) that défendant does not infringe. 

It will be seen, from the portion of the description of the patent which 
I bave quoted, that the chief feature of the patent is to produce a roof- 
ing plate of sheet-metal, the seams of which shall be united by a lock or 
catch, and thus avoid the use of solder in such seams; and it appears 
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from the proof that, in ail seams made by merely interlocking the edges 
of the plates, there is danger that water may be driven by the force of 
the wind or drawn by capillary attraction through the seams, and hence 
a gutter to catch and carry off such water is a necessity in this class of 
plates. Mr. Newbury, the complaiuant's expert, says in regard to this 
î'eature: 

"It is a well-known fact that seams whicli allow for the movemenfcs of the 
parts, under the contraction or expansion of the métal which forms the 
shingles or'plates, cannot bemade absohitely water-tight, because, wheresuch 
niovement can take place, water can enter under certain conditions; hence 
the necessity for a gutter to carry off what water may enter, in order that a 
water-proof seam may be made. If it was uot for this fact, the métal and 
labor taken to form the gutter and second corriigation would be a useless 
waste. " 

The proof shows several patents prior to the one in question, for roof- 
ing tiles, where the latéral edges of the plates were made with corruga- 
tions which were overlapped by the adjacent plates so as to form a gutter 
to carry off the water which might be driven between into the seam. 
In the Van Pappelendam patent of June, 1871, tiles are shown made 
of plates of galvanized iron which are made to overlap each other, and 
laid in a line diagonally up a/rid down the roof, and thèse plates are pro- 
vided with projecting ridges upon their upper edge and side, over which 
the next plate is to lap, and form thereby a gutter by nieans of the over- 
lapping plate and the two ridges or projections, the purpose of which is 
said by the patentée to be to carry off the water which may be driven 
into the seam or joint. So the Roux & Roux patent of August, 1872, 
shows roofing files with one edgë made to form a cap overlapping the 
edge of the adjacent file; and upon the edge of the adjacent file, and 
underneath this overlapping cap; are two ridges or élévations extending 
parallel to each other underneath the cap, which form a gutter for car- 
rying off the water which may be driven under the tiles by the wind. 
And in the Weibrecht patent of May, 1874, a covered gutter is shown 
for the purpose of carrying off any water that may get into the joint; 
and the same provision is made in the roofing tile covered by the pat- 
ent to Bennett issued in February, 1879. 

It thus abundantly appears from the proof that gutters or channels to 
carry off the water which may be driven into the joint of interlocked 
roofing tiles were old when this inventor entered the field. Earthen or 
cast-iron tiles, such as are shown in the various patents I bave referred 
to, are, of course, rigid material, and dépendent mainly upon their 
weight for being kept in place upon the roofs; and with such material 
it is also impossible, of course, to inake anything but an overlapping or 
interlocked joint or seam. When it was deenied désirable to make a 
roofing plate of flexible material or sheet-metal, the edges of which were 
to be united by an unsoldered seam, it was, of course, hecessary to make 
the sâme provision for a gutter that was made in the older devicea for 
the seams or joints of roofing tiles. There is no novelty, therefore, in 
the devicè of a gutter where the tiles or roofing plates are joined b/ a 
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loose joint, and, in using sheet-metal for this purpose, the gutter could 
only be provided for or made, except at great expense, by corrugation, 
in the métal, Tvhich corrugations should form the sides of the gutters 
and, as acovered gutter seems désirable, should be covered by the ad- 
jacent plate. 

The patent in question discloses no new process or method of manipula- 
tion for the purpose of making the corrugations, but they can be made 
by any implements known to the trade adapted for the purpose. Gut- 
ters in rigid roofing plates, therefore, being old, I do not see that there 
is any invention in making a gutter in flexible or sheet-metal material 
for a roofing plate, where those plates are to be united by an unsoldered 
seam or joint. I think, therefore, the défense in this case of want of 
novelty is clearly made out, and the bill must be dismissed for want of 
equity. 



Root el al. v. Sontag et al. 
(Circuit Court, N. D. Califomla. May 4, 1891.) 

Patents— Infkingemekt — Noveltt and Investiox. 

From letters patent No. 372,2.39, dated October 25, 1887, for an improvement in 
loom shuttles, it appears that on the end of the shuttle body a flat plate was for- 
merly attached by means of a screw or boit driven or screwed into the end of the 
shuttle body ; that the constant movement of the shuttle was liable to cause the 
■wood to splît, and the plates to become loose. The improvement is made by extend- 
ing the screw through the ond of the shuttle, and placing a nut on the end of the 
boit of the screw. Beld, that a bill for infringement was demurrable for want of 
novelty and invention in the patent. 

In Equity. 

Ma.nual Eyre, for complainants. 

J. J. Scrivner, for respondents, 

Hawley, j. Respondents demur to the complainants' bill in equity 
for the infringement of letters patent No. 372,239, dated October 25, 
1887, for an improvement in loom shuttles. Several grounds of demur- 
rer are stated, the important ones being that the amended bill is insuffi- 
cient and devoid of equity in the following particulars: (3) That it ap- 
pears upon the iàce of the patent sued upon that it is void for want of 
novelty; (4) that it appears upon the face of the patent sued upon that 
it is void for want of invention. It is not often that thèse questions are 
pres'ented by demurrer. Ordinàrily the nature of the subject demands 
the testimony of witnesses skilled in the art to which the patent relates 
to enable the court to act intelligently upon the question whether or not 
the improvement required inventive skill forits production. It is, how- 
ever, well settled that, in a bill in equity for the infringement of a pat- 
ent, if the patent is void upon its face by reason of want of novelty or 
patentable invention, the court may, upon demurrer, stop a the instru- 
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nïent itself, and décide in favor of the défendant; and the court niay, 
upon such investigation, take judicial notice of a thing within the com- 
mon knowledga and use of the people throughout the country. Broivn 
V. Piper, 91 U. S. 37; Terhune v. PhiUipa, 99 U. S. 592; Slaivson v. Rail- 
road Co., 107 U. S. 649, 2 Sup. Ct. Eep. 663; King v. GaUun, 109 U. 
S. 99, 3 Sup. Ct. Rep. 85. In the light of thèse authorities, it is clearly 
the duty of the court to examine the patent, and ascertain whether or 
not, upon its face, it is void for want of novelty or invention. In this 
respect we are aided by the drawings accompanying the patent. 




v_.' 





K. I 



Fig. 1 is a side view of one end of the shuttle, showing the tip in 
place; Fig. 2 is a plan viewthereof; and Fig. 3 is a sectional view of the 
cap removed, showing the boit by which it is secured. The inventer in 
his spécifications states that — 

"In the manufacture of loom shuttles, it is customary to protect the end of 
tlie shuttle body by nieans of a flat plate, which is variously secured to the 
shuttle body, aud bas aspur or point projecting from one side. thereof, which 
serves to insure the passage of the shuttle properly between the threads of the 
warp, while a portion of the flat plate serves to receive the impulse of the 
pickèr, which throws the shuttle from end to end of its travel. ïhese plates 
are sometirnes secured to the end of the shuttle by means of two pins, which 
Project from the piêtte and are driven'into the end of the Shuttle; or theymay 
be secured by means of screws, one of which has its head eouflter-sunk to lit 
flush with the surface of the plate, while the other is provided with a pointed 
extension, as before described. In either case the rapid movement of the 
shuttle, and the violent blows to which it is subjected, cause the wood to be- 
coine split in a short time, or the plates to be loosened, and, f urthermore, the 
shuttle bbdiés are very often split ahd broken in the act of putting the plates 
on. In my invention, A is a metallic cap, madé of sufiScient length to hâve 
a chamber,' B, formed within its larger end of the same shape as the end of 
the shuttle to which it is to be fitted. C is the pointed tip which insures the 
proper passage of the shuttle between the threads, as before described. A 
counter-sunk hole, D, is made through the central portion of the metallic tip, 
and a boit, E, passes through this hole, and a corresponding one in the end of 
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the shuttle, so that It enters the central open space within the body of the 
shuttle. A nut, F, is screwed upon the threaded end of this boit, thus hold- 
ing the tip flrmly to the shuttle, and preventing its ever being loosened or 
displaoed, the single boit being sufflcient for this purpose. By reason of the 
above constiuction,! am enabledto attach the metallic tipto the shuttle body 
without injury to the latter, and at the same time provide a simple and secure 
means for holding the same thereon. " 

The claims of the patent are: 

"(1) The combination with the shuttle body of a metallic tip having a con- 
ically shaped chamber adapted to recel ve the end of the shuttle body, a boit 
passing tlirough said chamber and the end of the shuttle body, having a head 
counter-sunk in the outer end or wall of the tip, and a securing nut on the 
inner end of said boit, substantially as herein described. (2) The coiiabina- 
tion, with a shuttle body, of a metallic cap having a pointed tip, C, and a 
chamber by which such cap is fltted to the end of the shuttle body, and a boit 
passing through said cap and the end of the shuttle body, having at one end 
a head counter-sunk in said cap, and at the opposite end a securing nut, sub- 
stantially as described. " 

From this référence to the drawings, spécifications, and claims in the 
patent it appears that on the end of the shuttle body a flat plate was 
formerly attached by means of a screw or boit, driven or screwed into the 
end of the shuttle body; that the constant movement of the shuttle was 
liable to cause the wood to split, and the plates to become loose. The 
improvement in this respect is made by extending the screw through tiie 
end of the shuttle, and placing a nut on the end of the boit of the screw. 
It niust be. admitted that this is an improvement upon the former meth- 
ods in commou use, in this: that it holds the plate or tip more securely 
to the end of the shuttle, and prevents the wood from splitting as fre- 
quently as it otherwise would. But does this improvement involve any 
mechahical skill? Can the improvement, as made, be called invention? 
The use of a boit with a nut screwed on the end of it for the purpose of 
holding or fastening things together is not only well known to mechanics, 
but is a matter within the gênerai knowledge of the public. When, 
from any caiuse, it was discovered that the tip on the end of the shuttles 
would frequently become loose, or the wood split, what would be more 
natural than to suggest the driving of the boit through the end of the 
shuttle, and placing a nut on the end of the boit, and screw it up tight- 
ly? The shuttle, as thus constructed, performs no new function. It 
opérâtes precisely as it did before the improvement was made. The im- 
provement is superior to the old methods in the mechanical structure of 
the shuttles, but is not, in my opinion, of such a character as required 
inventive skill. In HoUister v. Manufacturing Co., 113 U. S. 72, 5 Sup. 
et. Rep. 717, the court, having under considération a patent for an im- 
provement of à revenue stamp for barrels, etc., used language applicable 
to the improvement, as made in this case, by adding the nut to the boit 
of the screw. The invention — 

"Seems to us not to springfrom that intuitive facultyof the mindputforth 
in the search for new results or new methods, creating what had not before 
existed, or bringiug to light what lay hidden from vision; but, on the other 
hand, to be the suggestion of that common expérience, which arose spontanous- 
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ly and by a necessity of huiuan reasoning in the minds of those wlio had be- 
came acqiiainted with tlie circumstances with wtiich they had to deal. * * * 
As soon as the misehief becarne apparent, and the remedy was serionsly and 
systematically studied by those compétent to deal with the subject, the présent 
régulation was promptly suggested and adopted, just as a skilled mechanic, 
witnessing the performance of a machine, inadéquate, by reason of some de- 
fect, to accomplish the object for which it had beeti designed, by the applica- 
tion of his common linowledge and expérience, perceives the reason of the 
failure, and supplies what is obviously wanted. It is but the display of the 
expt'Cted skill of the calling, and involves only the exercise of the ordinary 
faeulties of reasoning upon the materials supplied by a spécial knowledge, and 
the faculty of manipulation which résulta l'rom its habituai and intelligent 
practice; and is in no sensé the créative work of that inventive faculty which 
it is the purpose of the constitution and the patent laws to encourage and re- 
ward." 

To entitle a party to a patent, the invention must be new and useful, 
and the improvements must be of such a character as requires invention 
to make them. In Dunhar v. Myers, 94 U. S. 187, Mr. Justice Clifford, 
in delivering the opinion of the court, said: 

"The patent act eonfers no right to obtain a patent except to a person who 
has invented or discovered some new and useful art, machine, manufacture, 
or composition of matter, or some new and useful improvement in one or the 
other of those described matters." 

The patent in that case was for an improved machine for sawing thin 
boards, etc. Among other things, a circular saw was used, made of 
thin Steel plate, such as is used for sawing veneers, on one side of which 
was a circular plate secured by rivets or screws, tlie plate being legs in 
diameter than the saw, which had the effect to stiffen the plate of the 
saw, and to enable the operator to use a thinner saw than he would oth- 
erwise be able to do. The learned justice in the course of the opinion 
said: 

"Circular plates attached to circular saws, secured by rivets or screws, for 
the purpose of strengthening the central portion of the saw-plate, and some- 
times called ' stiffening plates,' are 6ld devices which hâve been known to 
the operators of tlie circular saw ever since the circular saw came into gên- 
erai use for sawing shingies, laths, and clapboards. * * * Ordinary 
mechanics know how to use bolls, rivets, and screws, and it is obvious that 
any one knowing how to use such devices would know how to arrange a de- 
flecting plate at one side of a circular saw, which had such a device properly 
arranged on the other side. " 

In Atlantic Works v. Brady, 107 U. S. 200, 2 Sup. Ct. Rep. 225, Mr. 
Justice Br^dley, in delivering the opinion of the court, said: 

"The design of the patent laws is to reward those who make some sub- 
stantial discovery or invention, which adds to our knowledge and makes a 
step in advance in the useful arts. Such inventor is worthy of ail favor. It 
was never the object of those laws to grant a monopoly for every trifling de- 
vice, eveiy shadow of a shade o£ an idea, which would naturally and sponta- 
neously occur to any skilled mechanic or operator in the ordinary progress of 
manufactures. Such an indiscriminate création of exclusive privilèges tends 
ratlier to obstruct than to stimulate invention." 
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In that case it was held that the placing of a screw for dredging at the 
stem of a screw propeller, when the dredging had been previously ac- 
complished by turning the propeller stem foremost, and dredging with 
the propelling screw, was net a patentable invention. The views above 
expressed are sustained by niimerous anthorities: Pendl Co. v. Howard, 
20 Wall. 498; Eeckendorfer v. Faher, 92 U. S. 347; Douhel-PcAnted TacJc 
Co. V. Two Rivm Manufg Co., 109 U. S. 118, 8 Sup. Ct. Rep. 105; 
Pennsylvania R. Co. v. Locomotive Engine Sajety Truck Co., 110 U. S. 490, 
4 Sup. Ct. Rep. 220; Yale Loch Co. v. Greenleaf, 117 U. S. 555, 6 Sup. 
Ct. Rep. 846; Pomace Holder Co. v. Ferguson, 119 U. S. 335,7 Sup. Ct. 
Rep. 382; Phillips v. City of Détroit, 111 U. S. 604,4 Sup. Ct. Rep. 580, 
The demurrer is sustained, and bill dismissed. 



Francy et al. v. Empire Fire Clay Co. 

{Circuit Court, S. D. Ohlo, JE. D. September 3, 1891.) 

Patent No. 370,437 — Manufacture of Wall Coping — Extknt of Claim— Patenta- 

EILITT. 

Letters patent No. 370,437, dated September 27, 1887, John Francy and others 
présent owners, claiming an improved method of manufacturing wàll coping by 
moulding two complète coping sections into a single article having reduced end 
portions, and drying and baking said article, and flnally severing it at its reduced 
ends, cannot be construed to cover the "article of manufacture "described in the 
spécifications, but must be limited to the "method of manufacture;" and this 
"method, " in view of the state of the art, and British patents Nos. 2,458 issued lu 
1856, 2,018 issued in 1857 to Doulton, 3,136 issued in 1863 toTaylor, and 2,990 issued in 
1878, and of United States patent No. 211,618 issued January 28, 1879, to H. B. Comb, 
does not involve invention or patentability. 

In Equity. 

Bill by John Francy and others against the Empire Fire Clay Com- 
pany for infringement of patent. Dismissed. 
Harrison, Olds & Henderson, for complainants. 
Wm. L. Pierce, for respondent. 

Jackson, J. This is a suit for alleged infringement by défendant of 
letters patent No. 313,583, dated March 10, 1885; No. 370,437, dated 
September 27, 1887; and No. 371, 574, dated October 18, 1887 ,—ofwhich 
the complainants are the présent owners. At the hearing comjîïainants 
aban'doned their claim that patents Nos. 313,583 and 371,574 were in- 
fringed by respondent, and relied alone upon the infringement of patent 
No. 370,437, relating to wall coping. The claims of said patent are the 
following: 

"(1) ïhe improved method herein described of manufacturing wall coping, 
the same consisting of moulding two complète coping sections togetherin a 
single article, drying and baking said articles, and flnally severing the sec- 
tions as specified. (2) The improved method o£ manufacturing wall coping 
herein described, the same consisting of moulding two complète coping sec- 
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tions togetherin a single article having reduced end portions, for the purpose 
specified, drying and baking said article, and finallysevering it at its reduced 
ends in two complète sections of coping, as specified." 

Respondent admitted that it had practiced the "method" set forth in 
said daims, by mailing wall coping in duplicata sections out of clay in 
a sewer pipe press, which, after being dried and baked, could be severed 
into tAvo sections when ready for use, but if alleged that the patent did 
not involve invention, if new; that it was not new, in vievv of four Brit- 
ish patents, — No. 2,458 issued in 1856, No. 2,018 issued in 1857 to 
Doulton, No. 3,136 issued in 1862 to Taylor, and No. 2,990 issued in 
1878,— and of letters patent of the United States No. 211,618 to H. B. 
Comb, dated January 28, 1879. It is further claimed by the défend- 
ant that the "method" of manufacture covered by said claims of patent 
No. 370,437 was old in the art, having previously been applied to other 
clay products, such as sewer-pipe, tile and angle brick. The complain- 
ants contend that the claims of their patent, especially the second, cov- 
er the article of manufacture as déscribed in the spécifications and de- 
scriptive part of the letters patent. This contention of the complainants 
cannot be sustained. The claims and the state of the art admit of no 
such construction. Furthermore, it appeared from the file-wrapper and 
contents introduced in évidence that the patentee's claims for a new arti- 
cle of manufacture were repeatedly rejected by the patent-office upon 
référence to prior British and American patents, which need not be 
speciallj' mentioned. His article of manufacture having been adjudged 
old, and anticipated in other jiatents, and therefore rejected by the pat- 
ent-office, and hie having acquiesced in such rejection, he, and those 
deriving title from or under him, cannot now hâve the claims of the pat- 
ent finally issued so construed as to include what was thus rejected. 
Under such circumstances, it is well settled that the claims cannot by 
construction, or by référence to the spécifications, be made to cover or 
embrace what the patent-office had previously adjudicated and rejected 
as old. Complainants are therefore liniited to the "method of manu- 
facturing" wall coping déscribed, and this method, in view of the state 
of the art and prior letters patent set up in défense, did not involve in- 
vention or patentability. Again, if the letters patent sued on could be 
construed to cover the article of manufacture, and could be sustained, 
there is no infringement thereof by défendant, whose article of wall 
coping differs in many essential particulars from that of complainants. 
Responc^ent's admission in its answer, that it has practiced the "methods 
of manufacture " déscribed in the two claims of the patent, should not 
be construed into an admission that its "article " of manufacture is the 
same as that of complainants. TTie fact is clearly otherwise, as may be 
seen by simple inspection of the two "articles." The nature of the art, 
and the character of the improvement sought to be patented, assuming 
that the patent covers the "article of manufacture," are not such as to 
entitle the complainants to invoke the doctrine of équivalents. The con- 
clusions of the court upon the whole case are that claims 1 and 2 of let- 
ters patent No. 370,437 cannot be construed to cover the "article ofman- 
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ufaeture" described in the spécifications, but should be limited and con- 
fined to the ''method of manufacture;" that this "method of manufact- 
uring," in view of the state of the art and of prior letters patent, (English 
and American,) is without novelty, and not the subject of a patent- 
able invention; that if the "article" of manufacture was covered by the 
daims, and valid to that extent, the defendant's "article" of wall coping 
does not infringe complainants'; and that complainants' bill should 
therefore be dismissed, with costs to be taxed; and it is accordingly 
so ordered. 



Whitcomb et al. v. Girard Coal Co. Same v. Mt. Olive Coal Co. 
Same v. Wolf Coal & Min. Co. Same v. Glendale Coal & Min. 
Co. Same v. Madison Coal Co. 

, (Circuit Court, S. D. Illinois. June Term, 1891.) 

1. Patents for Inventions — Action for Infringement— Injunction. 

A blU for an Injnnctlon alleged that complainants were the owners of certain 
patents on coal-mlning machines, and ehtltled to the exclusive right of sale there- 
of ; that défendants were using machines whlch were of the same pattern as com- 
plainants' machine, without a license from complainants ; and that such use waa 
an Infrlngement of complainants' patent. Held, that complainants were not entl- 
tled to a prellminary injunction, where it was shown that défendants were solvent. 

S. Same— Former Decree. 

The faot that a court in another district in the same circuit has deereed a machine 
of the same style an inf ringement of complainants' patent will not warrant the court 
in granting a prellminary injunction, where the validity of complainants' patent la 
questioned in this court. 

In Equity. Motion for preliminary injunction. 
Q. W. Thomas and /. M. Thacher, for complainants. 
C. K. Offield, Paul Balcewell, M. H. Phelps, R. A. BakeweU, Eînaher <fc 
Rinaker, and Conkling & Grout, for défendants. 

Allen, J. The bills in thèse cases were filed by George D. Whit- 
comb, a résident and citizen of the state of California, and the St. Louis 
Coal & Machine Mining Company, a corporation formed and existing 
under the laws of the state of Illinois, and having ils principal ofKce in 
East St. Louis, St. Clair county, in said state, against the above-men- 
tioned coal companiea, corporations organized and existing under the 
laws of the state of Illinois. The cases are alike in their légal features, 
diÊfering only in the names of the parties défendant, and will therefore 
be treated as one case. It is alleged in the bill that Whitcomb is the 
owner by purchase from the inventer, Jonathan W. Harrison, or his as- 
signées, of patents 9,408 (reissue) and 9,439, (reissue,) for improvements 
in coal-mining machines, and that he is the original inventer of another 
new and useful improvement in coal-mining machines; that, on his ap- 
plication, letters patent for said last-mentioned invention, in due form 
of law, were granted him on the 7th day of November, 1882, from the 
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United States patent-office, being numbered 267,047; that the invention 
of said Whitcomb is an improvement upon the mining-machines de- 
scribed in said reissue patents No. 9,408 and 9,439, and is capable of 
conjoint use in one and the same mining-machine with the inventions 
described in said reissue patents. It is further alleged that one of the 
complainants, the St. Louis Coal & Machine Mining Company, by virtue 
of a deed of assignment, became empowered and entitled to sell, use, and 
operate in the counties of Williamson and Macoupin, in the state of Illi- 
nois, any and ail improvements upon any mining-machines made under 
said reissue patents Nos. 9,408 and 9,439, which might, after the date of 
said assignment, be owned or controlled by said Whitcomb; that said 
Whitcomb is now manufacturing the said machines for use in the said ter- 
ritory, and that the St. Louis Coal & Machhie Mining Company has used 
and is now using said machines, so manufactured by said Whitcomb, in 
said territory, and has licensed others to use the same there. The bill 
further allèges that the Chouteau Manufacturing Company, a corpora- 
tion of the State of Missouri, having its principal ofiBce in the city of St. 
Louis, is and has been, since the fall of 1887, manufacturing and selling 
in said territory the machine known as the "Chouteau Coal-Mining Ma- 
chine," and that the infringement complained of consists in the use by 
the défendants, in the said territorj^, of the said machine and other ma- 
chines of like j>attern, and embodying the inventions protected by said 
reissue patents Nos. 9,408 and 9,439, and said patent No. 267,047, and 
that the défendants, without the license or consent of complainants, and 
against their will, hâve used and operated, and still use and operate, in 
said territory, the coal-mïning machines manufactured by the Chouteau 
Manufacturing 'Company. The bill also allèges that thèse reissue patents 
Nos. 9,408 and 9,439, as well as the third claim of patent No. 267,047, 
were by decree of the circuit court of the United States for the northern 
district of Illinois, in January, 1891, declared valid, and that the Chou- 
teau mining-machine was an infringement of said patents, and the de- 
fendant in said suit, the Spring Valley Coal Company, wasenjoined from 
its further use. The bill asks for a decree for profits, and "prays that 
the défendant, and ail of its servants, agents, and employés, and each 
and every one of them, may be, both preliminarily and peraianently, 
enjoined by an injunction issued out of this honorable court from using 
in the said territory the said machines manufactured by the said Chou- 
teau Manufacturing Company, its successors or assigns, known as the 
'Chouteau Coal-Mining Machine, 'orany machinemade substantially upon 
the pattern thereof, and containing any of the inventions set forth in the 
said third claim of said patent No. 267,047, or the first three clainis of 
said patent No. 9,408, or the first three claims of said patent No. 9,439." 
The bills were answered by a déniai of the matorial allégations, and the 
défenses are urged that reissues Nos. 9,408 and 9,439 are void, because 
fraudulently obtained and granted without authority of law, and also be- 
cause of having been anticipated by prier patents; and this last-men- 
tioned défense is sought to be made applicable also to the Whitcomb 
patent. The rule of stare decisis invoked by the bill as to some of the 
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patents is answered by the statement of new and différent proof in sup- 
port of some of the défenses. Replications were filed, and the présent 
hearing is upon the motion of complainants for a preliminary injunction. 
Much évidence in the form of afïidavits has been taken by complainants 
and défendants, intended and doubtless tending to establish complain- 
ants' bill, as well as the varions défenses interposed. 

If this was upon final hearing, it might be necessary to discuss many 
questions now omitted, and others much more fuUy than is deemed im- 
portant hère. Although there may bave been adjudications in this cir- 
cuit sustaining thèse patents, still their validity is now assailed; and 
while the fuUest faith and crédit are due and most heartily extended to 
such decrees, and the very highest respect entertained for the eminent 
jurist who passed them, yet it does not necessarily follow that the mo- 
tion should be sustained. There may be questions of nicety, and yet 
of importance, involved in the assailment of thèse patents, creating and 
leaving some reasonable doubt of their validity, and thus rendering it 
proper that their décision should be suspended till a final hearing. The 
présent situation of the parties is made very clear from the pleadings and 
the évidence. The St. Louis Coal & Machine Mining Company, as as- 
signée, it may be conceded, bave the right to sell, use, and operate, in 
Williamson and Macoupin counties, any and ail improvements upon any 
mining machines made under the reissue patents Nos. 9,408 and 9,439. 
Whitcomb manufactures the machines in East St. Louis, and bis co- 
complainant uses and licenses others to use the same. An offer is made 
in the bill to license any one, for a reasonable license fee, to use the ma- 
chines; and in support of the motion the following afïidavit was read: 

"Charles Ridgely, of lawful âge, beingfirst duly sworn, says, upon hisoath, 
that he is the président of the complainant the St. Louis Coal & Machine Com- 
pany; that said company has heretofore licensed varions persons and corpo- 
rations operating coal mines in the counties of Macoupin, Madison, St. Clair, 
and Williamson, in the state of Illinois, to use in said territory the mining 
machine known as the ' Harrison Machine,' covered and protected by and de- 
scribed in letters patent of the United States No. 9,408 (reissue) and No. 

9,439 (reissue) and No. , (original,) and is willing to license any per- 

son or corporation to use said machine in said territory during the life-timeof 
said patents upon payment of a reasonable license charge." 

The Chouteau Manufacturing Company, a Missouri corporation, hav- 
ing its principal office in St. Louis, has been, since the fall of 1887, 
manufacturing a machine known as the "Chouteau Coal-Mining Ma- 
chine," and the infringement complained of consists of the use by the 
défendants in the territory of said Chouteau coal-mining machine and 
other machines of like pattern, embodying the inventions protected by 
said reissue patents Nos. 9,408 and 9,439 and said patent No. 267,047. 
The défendants, in addition to questioning by their pleading and évi- 
dence the validity of complainants' patents, insist that the Chouteau ma- 
chine, and its use by them, is no infringement of the same. Admitting, 
for argument's sake, that it does so inl'ringe, ought this motion to prevail? 
I incline strongly to the opinion it should not. Coal mining is a most 
important industry in the district coveredby complainants' patents, and, 
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should the court grant the harsh remedy asked in this case, that of sud- 
denly stopping mining opérations in ail the mines of the district where 
the Chouteau machines are in use, it might cause great, if not irrépara- 
ble, injury , not only to the défendants, but to the public. If complain- 
ants' right to the patents be fuUy recognized, they can be fully com- 
pensated by damages. The proof is ample. Indeed, it is conceded, 
that défendants are solvant; able to respond in damages to any amount 
sufTered by complainants on account of the infringement. Complainants' 
interest would seem to be that défendants use the Harrison machine if 
they pay for such use. The license fee is the full right claimed, and, 
while this may hâve not been definitely fixed, the amount is of easy as- 
certainment. The severe remedy of a preliminary injunction might 
therefore be out of ail proportion, in its injury to the défendants, to the 
benefit accruing to the complainants. It may be that complainants' 
counsel underestimate, in their brief, the possible, if not the probable, 
conséquences of a decree such as they ask; for they say: 

"The granting of the motion for injunction will not necessarily resuit in 
damage to the défendants; it will not resuit in stopping their mining opéra- 
tions for a single day ; for they can arrange to put into immédiate use the Har- 
rison-Whiteomb machine, if they so désire, or, if not, they can return to hand 
mining, whiçh is still very largely used in coal-mining opérations." 

This is a view iu which the public interests are not at ail considered. 
Not doubting that patents croate a property interest in the invention 
which the courts will always properly protect, it does not follow that the 
gênerai public hâve no interest in the manner in which this property in- 
terest may be used. The controlling fact in this case, however, and one 
rendering a discussion of disputed questions of fact and law unnecessary 
till a final hearing, is Ihat complainants are not threatened with irrépa- 
rable injury. The défendants are responsible, and complainants can be 
adequately compensated. Irréparable damage is an indispensable élé- 
ment in an application for a provisional injunction. New York Grape 
Sugar Co. v. American Grape Sugar Go., 10 Fed. Eep. 835; Sanders v. Lo- 
gan, 2 Fish. Pat. Cas. 167; Morris v. Manufacturing Co., 3 Fish. Pat. Cas. 
67; Pullman V. Raiiroad Go., 5 Fed. Rep, 72; Zinsserv. Gooledge, 17 Fed. 
Rep. 538; Smith v. Sands, 24 Fed. Rep. 470; Keyes v. Refining Co., 31 
Fed. Rep. 560. Application for preliminary injunction denied. 
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DiCKERSON V. MaTHESON Cl ol. 

(Circuit Court, S. D. New York. May 35, 1891.) 

Patestb for Inventioîts— Infrinoemest— Interlooutoht Isjunotions. 

Where the question whether or not complainant can treat défendants as infringers 
of his patent dépends on whether the latter purahased goodscovered by the patent 
from a foreign corporation, operating under the sam© patent as complainant, with 
notice of a restriction against its resale in the United States wheu they p»id the 
purchase prjce, and the évidence on this question is insufflcient, no interlocutory 
injuncliou against the resale of the goods in the United States will issue. 

In Equity. On motion for an interlocutory injunction. 

Défendants, William J. Matheson and James N. Steele, purchased 2,000 
pounds of benzo-purpurine from a German corporation in Berlin, which 
tiad the right to make and sell the same under the German patent of the 
complainant, who also owned the United States patent in suit. The sale 
was affected through Domeier & Go., of London, England, and the Ger- 
man Company had no notice that the goods were intended for the United 
States. The goods were marked with the following label: "The impor- 
tation in the United States of North America is forbidden." The invoice 
also contained a similar restriction. Albert Domeier, who made the pur- 
chase, deposed that he was ignorant of the restriction, and that on the 
same day that the invoice was sent he delivered his check against it. 

Dkkerson & Dickerson, for complainant. 

Henry P. Welk, for défendants. 

Wallace, J. I hâve held the motion for an interlocutory injunction 
in this cause undecided for several months, upon the supposition that 
the complainant proposed to apply for leave to submit supplemental 
dépositions, or to dismiss his motion. In my judgment the right of the 
complainant to treat the défendants as infringers hinges upon the ques- 
tion of fact whether Domeier paid or sent his check for the benzo-pur- 
purine bought by him for the défendants of the London agent of the Ber- 
lin Company before he received the invoice which gave notice that the 
patented article was sold on condition that it was not to be used or sold 
in the United States. I am unable to détermine this question upon the 
dépositions which hâve been submitted . The motion ought to be disposed 
of; and, as the complainant bas not applied to dismiss it or reopen it 
for further dépositions, and as the case made does not satisfy me that 
the goods were not paid for or a check given for them before Domeier 
received the invoice, the motion is denied. 
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R. E. DiETZ Co. d al. v. C. T. Ham MANtrr'a C5o. 
(CirauU Court, N. D. New York. August 4, 1891.) 

Patents »ob Inventions — Intrïngkment — Injdnction. 

■Where, in a suit to restrain the inf ringement of two lettera patent, complainants' 
title is uncertain, and the patents hâve never been adjudicated, proof or acquiea- 
cence is inadéquate, infringement is not conclusively established, and defendant'i 
finanoial ability is uaquestioned, a preliminary injunction will not issue. 

In Equity, Motion for preliminary injunction. 

Action by the R. E. Dietz Company and the Steam-Gauge & Lantern 
Company against the C. T. Ham Manufacturing Company, to restrain 
the infringement of two letters patent. Preliminary injunction denied. 

The complainants sue for infringement of two letters patent, No. 287,- 
932 and No. 450,444, granted to Charles J. Higgins and Lewis F. Betts, 
November 6, 1883, and April 14, 1891, respectively, for improvements 
in tubular lanterns. The distinguishing feature of the Higgins patent, 
No. 287,932, consists "in supporting the globe in a frame composed of 
a collar, rods to which said collar may be pivoted, and the supporting- 
base connected directly by the said rods to the said collar, the frame 
being hinged to the oil réservoir, and movable laterally from the lantern 
without moving the air-tubes, burner, or oil réservoir." In other words, 
the glass globe instead of being raised from the burner is tipped over 
laterally, thus exposing the burner so that the wick may be trimmed or 
lighted. The patentée says further: 

"The globe, E, of usual shape, has its npper end fitted into a collar or ring, 
a, herein shown as pivoted «pon the side rods, 6, 6, sothat the said collar or 
ring embracing the said globe at top may be turned, tllted, or sprung, or 
tipped off from the top of the globe when it is desired to reach the latter. 
* * * It will be noticed that ttie globe is held in a frame-work composed 
of the collar, a, rods, 6, 6, and plate or support, F, and that the said rods are 
arranged, as I prefer them, at the front and rear sides of the globe, to thus 
act as guards for the latter. * * * It is obvious that the rods or connec- 
tions between the perforated plate or support for the bottom of tlie globe and 
the collar which bolds the top of the globe may be variously raodified, so as 
to permit the collar to be turned or moved off the top of the globe to release 
the same without depjwting from my invention." 

It will be observed that the patentée makes the tilting collar, a, which 
is every where referred to as holding the top of the globe in place, a very 
prominent feature of the invention. The first claim is as follows: 

"(1) In a lantern, the globe, E, supported in and movable with a frame 
composed of the collar, e, rods, 6, 6, to which said collar may be pivoted, and 
the supporting- base, F, connected directly by the said rods to the said collar, 
the frame being hinged to be tilted laterally, substantially as shown and de- 
Bcribed. " 

The second claim is for a narrower combination. 

The patent was assigned to complainants on the 17th of February, 
1890, but there is évidence tending to show that several years prior 
thereto the patraitee granted a eonditional exclusive license to one John 
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H. Stoue or to the Matthews & Willard Company, of Waterbury, Conn., 
and the papers fail to show, condusively, that the license is not now 
outstanding. The patent to Betts, No. 450,444, is intended to cover 
improvements upon the Higgins lantern. The defendant's alleged in- 
fringing lantern is made, it is asserted, under letters patent allowed by 
the patent-office but not yet issued. The complainants move for a pre- 
liminary injunction. The motion is opposed upon tlie following 
grounds: (1) The complainants' title is defective, (2) the patents are 
void for want of novelty, and, (3) they are not infringed. 

E. S. Jenney and W. S. Jenney, for complainants. 

MelvUle Church and Fred F. Church, for défendant. 

CoxE, J. Enough of the prior art was disclosed upon the hearing of 
the motion to show that this industry is crowded to repletion. An im- 
mense number of patents for lanterns bas been granted, many of them 
covering slight and, apparently, trivial changes in form and construction. 
The valuable feature of the Higgins lantern is that it permits the globe to 
to be tilted laterally without disintegrating the tubular frame of the lan- 
tern; but the patent has never passed through the crucible of judicial 
investigation and it is possible that a trial may invalidate the patent or 
compel a narrow construction of the claims. The complainants bave 
sought to supply the want of a décision sustaining the patent by attempt- 
ing to show acquiescense on the part of the public. No lantern in exact 
accordance with the Higgins description, drawings and claims was ever 
placed upon the market. The lantern regarding which acquiescence is 
shown was made, under several patents, by the Matthews & Willard Com- 
pany, holding at that time a license from Higgins or Stone, but the court 
is not quite convinced that this lantern is the lantern of the Higgins patent. 
If a broad construction is given the patent it might be held to cover this 
lantern, but if limited to a construction having the annular collar, a, hold- 
ing the top of the globe, the rods, h, b, pivoted to said collar and Connect- 
ing it directly to the supporting-base, F, as shown in the drawings and de- 
scribed in the spécification, it is not easy to see how acquiescence can be 
predicated of the large sales alleged to bave been made by the Matthews 
& Willard Company. If this form of lantern would not infringe the 
Higgins patent the fact that no one attempted to interfère with its man- 
ufacture and sale must be attributed to something besides the public re- 
spect for the Higgins patent. It is clearly shown that Stone, or his as- 
signs, at one time had an exclusive license to manufacture and sell un- 
der the Higgins patent. The agreement of Higgins with Stone and of 
Stone with the Matthews & Willard Company were ail recorded in the 
patent-office. If the yearly payments of license fées were made by Stone 
he still possesses such an interest in the patent as, at least, to require 
him, or his assigns, to be made parties to the bill. Hammond v. Hunt, 
4 Ban. & A. 111; Clément Manufg Go. v. Upson & Hart Co., 40 Fed. Rep. 
471; Nellis v. Manufacturing Co., 13 Fed. Rep. 451; Walk. Pat. § 400; 
Eice V. Boss, 46 Fed. Rep. 195, and cases cited. If the first claim is 
confined to the précise arrangement shown and described the défendant 
v.47j?.no.4— 21 
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doés not infringe. Defendant's lantern does not hâve the collar, a, if 
the Word "collar" is construed to be synonymous with "ring," and its 
supporting rods are not pivoted to thé collar. It is not intended to in- 
tinîate that the defendant's contention i.-. right in thèse respects, but only 
that the question of infringement is not entirely free from doubt. The 
patent toBetts is but threemonthsold; too young to beconsidered upon 
this motion. 

To recapitulate : The complainants' title is involved in some obscu- 
rity; the patents hâve never been adjudicated; the proof of acquiescence 
is inadéquate, and infringement is not conclusively established. Where 
thèse circumstances concur, and the defendant's financial ability is un- 
questioned, a preliminary injunction should not issue, except in extraor- 
dinary circumstances. If the court can see that there is any likelihood 
that the défendant may succeed on final hearing it should not permit 
the writ of injunction to issue. Broion v. IJinkley, 6 Fish. Pat. Cas. 
370; Keyes v. Smelting, etc., Co., 31 Fed. Rep. 560; NeUson v. Thompson, 
Webst. Pat. Cas. 278; TiUinghastv. Hidcs, 13 Fed. Rep. 388; Pavefmejit 
Co. V. City of Elizabeth, 4 Fish. Pat. Cas. 189; Upton v. Wayland, 36 
Fed. Rep. 691; Hurlburt v. Carier, 39 Fed. Rep. 802; Walk. Pat. § 665; 
3 Rob. Pat. 560. It is probably true that the complainants bave rea- 
son to complain of the defendant's course, but such considérations should 
not override the well-settled principles of lavv applicable to motions of 
this character. The motion is denied. 



Williams v. Steam-Gauge & Lanterj? Co. 

(CircuU Court, N. D. New Yorh. Auguat 5, 1891.) 

Patents pos Inventions— Locomotive Head-Lights— Infking-bment. 

The flrst olaim of lettera patent No. 235,934, issued DecemlDer 28, 1880, to Irvin A. 
■Williams, for au improvement in locomotive head-lights, coaslsting of a combina- 
tion of a burner, a head-UgM case, and a refiector provided with an opening by 
which access from the outslde of the refleotor, and back of its front edge oi-iîange, 
is afforded for* lighting, trimming, or cleaning the burner in the head-light case, is 
not infringed by lettera patent No. 262,169, issued August 1, 1882, to Edward Wil- 
helm, for an improvement in such head-lights, consisting of an opening out of the 
refleotor near its apex behind the burner for letting light into the case for illumi- 
nating signais at its aides, since the head-light alleged to infringe has an auxiliary 
refleotor which prevents the use of the opening for lighting the burner, and the 
light whioh would incidentally escape through the aperture described in the first 
patent would notbe sufflcient to light the signais. 

In Equity. Bill by Irvin A. Williams against Steam-Gauge & Lan- 
tern Company for infringement of a patent. 
Edmund Wetmore, for orator. 
Albert H. Walker, for défendant. 

Wheeleb, J. This suit is brought upon patent No. 235,924, dated 
December 28, 1880, and granted to the orator, for an improvement in 
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head-lights for locomotives. The construction of head-lights according 
to patent No. 262,169, dated Auguat 1, 1882, and granted to Edward 
Wilhelm for an imprdvement in locomotive head-lights, with an auxil- 
iary reflector and a hole in the principal reflector near the apex for 
lightingthe lamp, is relied upon as an infringement. Lantern Co. v. 
Williams,- 42 Fed. Rep. 843, was brought upon the latter patent, and 
head-lights constructed substantially according to the orator's patent ap- 
pear to; hâve been relied upon as an infringement. The court, Wal- 
•LACE, J., held that, if this construction was an infringement, the ora- 
tor's patent showed want of novelty pro.tanto.. That décision is some- 
what relied upon in behalf of, the orator in this case; but it falls short 
of even holding that practicing the invention of the orator's patent 
would be an infringement of the latter one if it was valid, and, of 
course, short of holding that practicing the invention of the latter pat- 
ent would be an infringement of the orator's. Those questions were 
left open. 

The orator's patent is quite complicated, but this part of it is merely 
for an openirig into the reflector at the rear of the burner to give access 
to the burner for keeping it in order and lighting it. The claim relied 
upon for covering it is the first, and is for"thecombination of a burner, 
a head-light case, and a reflector provided with means whereby access 
from the outside of the reflector, and in the rear of its front edge or 
fiange, is afïorded for either lighting, trimming, or cleaning the burner, 
within the head-light case," without moving the burner or reflector, 
"substantially as described." The means of access niust be those de- 
scribed in the spécification. A hole for lighting the burner to be closed, 
a door in the apex of the reflector to be shut, and an aperture in the 
rear of the burner for cleaning, trimming, and lighting the burner are 
there described.. The Wilhelm patent is for an opening out of the re- 
flector at or near its apex behind the burner for letting light into the 
case for illuminating signais at the sides, with or without an auxiliary 
reflector opposite the opening. This is said to be merely a new use of 
the means of access patented to the orator. The closed hole for the 
lighting of the burner and shut door at the apex of the reflector would, 
neither of them, in use, light the case; therefore the aperture for light- 
ing the case would not be the équivalent for, or a new use of, either of 
them. But if the aperture for lighting the case is the same as or équiv- 
alent to the orator's aperture at the rear of the burner, the combination 
is the same as that of the first claim of the patent; and the use of it is 
merely a new use, which would appear to infringe. The aperture at 
the rear of the burner of the orator's patent is below the apex of the 
reflector, and, while it would let some light into the case which might 
illuminate signais at the sides, is différent from the opening at the apex 
of the reflector of the Wilhelm patent. According to the defendant's 
testimony, the head-light relied upon for infringement has an auxiliary 
refleetor which would prevent the use of the opening for lighting the 
burner; and the light that would incidentally escape through the aper- 
ture at the rear of the burner of the orator's patent would not be effect- 
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ive to light the signais. Besides this, head-lights, and head-lights with 
openibgs in thé reflectors for lighting signais at the sides of the case, 
preeeded the orator's invention. His patent included an elongated re- 
flector of peculiar shape, and thèse means of access are described as 
connected with that. Wilhelm's patent does not include such a re- 
flector. The orator's improvement produced one stj'leof head-light, and 
Wilhelrti's anpther, in this respect. Eaeh was entitled to a patent for 
his respective improvement only. RaUway Co. v. Sayles, 97 U. S. 654. 
Thé orator's invention does not appear to hâve extended to the illumi- 
nation of signal-plates, and his patent does not appear to cover any- 
thing that the dei'endant has done. Let a decree be entered dismissing 
the biU of complaint, with costs. 



Alaska Rkfeigeeatoe Co. v. "VVisconsin Kefeigekatoe Co. et al. 
(CirmiU Court, N. t)'. Illinois. July 18, 1891.) 

1. Patekts for Inventions— Noveltt — Refeigebators. 

Lettérs patent No. 8,463, reissued Ootober 22, 1878, to George F. Smith and others 
for ref rigerator having an ioe-box over tl^e provision chamber, and oocupy ing its 
entire width, exoept air-flues at the ends, à lalse bottom to the ice-box with air 
passages connected with a central openin^ in the provision chamber, and air pas- 
sages leading up f rotn the provision chamber at the ends of the ice-box, are not void 
for want of novelty, sinoe, though ail the éléments of such a refrigerator are old, 
they had never been combined before. 
3. Same— Valipitt or Reissce. 

Where the reissue of a patent îs obtained within two years after the issue of the 
original patent, a défense tO an action for infringement that the reissue is voîd, be- 
cause for a différent invention thanthat olaimed in the original patent, will not be 
corisidered, where the original patent is not put into the case, a'nd there is no proof 
that the claims of the reissued patent are extended beyond what is justified by the 
original spécifications and drawings. 

In Eqvjity. 

Banning & Banning & Paysan, for complainant. 

Goburn & Thacher, for défendants. 

Blodgett, J. This is a suit for an injunction and an accounting, by 
reason of the alleged infringement of reissued letters patent No. 8,463, 
granted October 22, 1878, to George F. Smith, C. W. Woods, H. G. 
Smith, and Abrani K. Golborn, — George F. Smith being the inventor, 
and the others taking as assignées from him, — the original patent having 
been granted July 24, 1877. The inventor states the scope and object 
of his invention in the following extract from his spécifications: 

"My invention relates to that class of refrigerators wherein a constant cir- 
culation of air is maintained through the ice-box and provision chambers, and 
its object is to increase the circulation, reduce the air to a lower température 
than heretofore, and to deliver such air into the provision chambers, deprived 
of ail odor and free from moisture, preventing the sides of said provision 
chambers from sweating, and better preserving the articles placed therein.'* 
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He theu describes his device as consisting of a refrigerator, in which 
the ice-box, which is provided with a false bottom, raised an inch or 
two from the main bottom, occupies the entire upper portion of the 
case, the width and length of the provision chamber, with the excep- 
tion of thin air passages at the ends of the ice chamber, thèse air pas- 
sages extending upward from the provision chamber along the ends 
of the ice chamber, and are then carried horizontally over the top of 
the ice chamber to a central opening in the cover or top of the ice 
chamber. This vi'arm air, thus delivered centrally into the ice cham- 
ber and upon the ice deposited therein, passes over and through the ice 
in the ice chamber, and from thence, under the false bottom, to a cen- 
tral opening in the main bottom of the ice chamber into the provision 
chambers; and the falling of the cold air into the provision chambers 
causes the warm air to rise through the air passages at the ends of the 
ice chamber over into the top of the ice chamber, where again the process 
of cooling and deodorizing goes on. The inventer sets out at considérable 
length in his spécifications the praclical opération of his device, as fol- 
io ws: 

"It will be observed from the foregoing description of the construction of 
the refrigerator, and from inspection of tlie drawings, that the ice-box occu- 
pies substantially the entire upper portion of the refrigerator, tlie width of 
the provision cliambers beneath it. Tljis construction is deotned important, 
as thereby not only a large chamber is provided for the réception of ice, but 
in this chamber there is room for the réfrigération of a large body of air, and, 
thé outlet for the discharge Of this air into the provision chamber beingsmall, 
a!l the air is detained in the ice-box cliamber until it is perfectly cool. Dy this 
construction, also, the air discharge passage out of the ice-box may be located 
centrally over the inner aides of the provision chambers, and the air passages 
out of the provision chambers may be located around the ends of the ice-box, 
and over the outer sides of the provision chambers. From this construction 
and location of the ice-box in référence to the provision chambers, and to the 
cover with its central air discharging opening, it is apparent that it permits — 
First, a central discliarge of tlie heated and vitiated air from the provision 
chambers into the upper center of the ice-box; second, that It permits this 
air, after itis cooled, purified, and dried, to be discharged centrally out of the 
bottom of the ice-box; third, ttjat this air is discharged into the provision 
chambers near the center of the refrigerator ; an<i,fourth, that this air is dis- 
charged out of the upppr, outer sides of the refrigerator at the greatest prac- 
ticable distance from the inlet. " 

Infringement is charged as to the firstthreeclaimsof the patent, which 
are: 

""|1) In a refrigerator, the combination of the following éléments, viz., an 
ice-box, the width of the provision chambers, occupying the entire upper por- 
tion, except spaces at each end for ascending air currents, a central opening 
in the bottom of the ice-box, provision chambers belowthe ice-box, occupying 
the entire width, and air passages out of such chambers around the ends of 
the Ice-box, substantially as and for the purposes set forth. (2) In a refrig- 
erator, the combination of the following éléments, vlz., an ice-box the width 
of the provision chambers, occupying the entire upper portion, except spaces 
at each end for ascending air currents, an air discharge opening above the 
center of the ice-box, a central air discharge opening in the bottom of the ice- 
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box, and air passages eut of the provision chambers around the ends of the 
içe-box, substantially as and for the purposes set forth. (3) In a refrigerator, 
t]^p combination of the following éléments, viz., an Ice-box the widtb of the 
provision chambers, occupying the entire upper portion, except spaces at each 
end for ascending air currents, a central air discharge opening in the bottom 
of the ice-box, and a false bottom raised above the bottom of the ice-box, hav- 
ingopenings near its ends only, and an air passage under it, substantially as 
and for the purposes set forth. " 

The défenses are: (1) That the patent is void for want of novelty; (2) 
that the reissue is void because it is for a différent invention than that 
daimed in the original patent; (3) that défendants do not infringe. 

Upon the question of want of novelty, quite a number of old patente 
upon refrigerators are introduced, which, it is olaimed, contain ail the 
éléments covered by the claims in the patent in question. Thèse old 
patents show that it was old to locate tlie ice-box over the provision 
chamber, and malie'the ice chamber of substantially the samesize as the 
provision chambers below. It was also old to conduct the air from the 
provision chambers by fines or passages into the top of the ice-box, and 
to allow the cool air to pass from the bottom of the ice-box into the pro- 
vision chambers. The older art also shows a false bottom in the ice-box. 
But I find no such combination of thèse old éléments in any one of the 
old lefrigerators put in évidence in this case as is shown in this patent. 
For instance, the Fisher patent of August, 1865, shows an ice-box over 
the provision chamber occupying the entire top of the provision cham- 
ber, except spaces for an air passage along one end of the ice-box; but 
it shows no central opening in the top of the ice-box for the admission 
of the warm air from the provision chamber, no false bottom in the ice- 
box, and no central opening in the main bottom of the ice-box to admit 
the refrigerated air into the provision chambers. The Chase patent of 
October, 1869, shows an ice-box which, he says, is preferably made 
smaller than the provision chamber below, an air passage leading from 
the provision chamber along one end of the ice-box, through which the 
warm air rises from the provision chamber and is carried into the ice- 
box through a central opening in the top; but he shows no false bottom 
in his ice-box, and his cold air flows into the provision chamber through 
openings in the bottom of the ice chamber in one end opposite that in 
which the warm-air passage is located. The Roberts patent of 1873 
shows an ice-box over the provision chamber, and a flue along the ends 
of the ice-box, but no central opening in the top or bottom of the ice-box, 
and no false bottom to the ice-box. The Fisher patent of November, 
1872, shows an ice-box of the size of the provision chamber, with a 
warm-air passage at the back side of the ice-box, through which the air 
passes into the ice-box not centrally, and the cold air flows into the pro- 
vision chamber through openings at the ends of the ice-box. This pat- 
ent also shows a false bottom to the ice-box, but the opening for the 
cold air to pass into the provision chamber is not under this false bot- 
tom, as in the patent now in question. The Bray patent of March, 1873, 
shows an ice-box located over the provision chamber, with warm-air 
passages at the ends of the ice-box from the provision room or chamber, 
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through which the warm air is carried into the ice-box through a cen- 
tral opening in the top of the ice-box, and the discharge of the refriger- 
ated air into the ice-box through a central opening in the bottom, but 
this patent shows no false bottom in the ice-box, such as is called for in 
jomplainant's patent, with openings only at the ends, and whose func- 
tion is to compel the air to pass through the mass of ice and only es- 
cape from the ice-box by way of the end passages to the central escape 
into the provision chambers. It seems, then, to me, from the proof 
before me, that this patentée was the first to bring, into one device or 
refrigerator, the three éléments of an ice-box occupying the entire width 
of the provision chamber, except air flues at the ends; a false bottom 
to the ice-box extending nearly to the ends of the box, and with air 
passages under the false bottom, so that the cold air may jiass under- 
neath this false bottom to a central opening, through which it may flow 
into the provision chamber or chambers; and, third, air passages lead- 
ing upward from the provision chamber at the ends of the ice-box, 
through which the warm air from the provision chamber rises and is car- 
ried over the top of the ice-box, and admitted to the ice-box through the 
central opening in the cover; and the utility of this combination of élé- 
ments is abundantly established by the proof in the case, as well as so 
fuUy explained in the patent itself as to be obviously an improvement 
upon any of the previous devices. The third claim of complainant's 
patent covers in express terms the combination, in a refrigerator, of an 
ice-box occupying the entire upper part of the refrigerator, except the 
air passages at each end for ascending currents of warm air from the pro- 
vision chamber, a false bottom raised above the main bottom of the ice- 
box, having openings at its ends only, and air passages under it for ad- 
mitting the refrigerated air into the provision chambers through a central 
opening in the main bottom of the ice-box, under the false bottom; and, 
by necessary implication, this claim includes as an élément under the 
terms " substantially as and for the purposes set forth" the central open- 
ing at the top of the ice-box for admitting into the ice-box the warm air 
which rises through the air passages from the provision chamber. That 
is to say, the words "substantially as and for," etc., imply that this 
central opening at the top of the ice-box for the admission of the warm 
air from the provision chambçr is a necessary élément of this claim, and 
must be read into it as showing the éléments in the device which co- 
act to produce the practical results of the device, as a whole, which the 
patentée intended ; because stress is laid in the description of the de- 
vice upon the admission of the warm air centrally into the upper cen- 
ter of the ice-box, whereby it is diffused through the entire mass of ice 
in the box and compelled to pass through the mass on its way under the 
ends of the false bottom to the central opening by which it falls into the 
provision chambers. 

As to the point that the reissued patent is void because it is an en- 
largement of the original, it is sufficient to say that the original patent is 
not put into the case, and there is no évidence before us that the daims 
of the présent patent are extended beyond what is justified by the origi- 



828 FEDERAL REPORTER, vol. 47. 

nal spécifications and drawings. The reissue was applied for and ob- 
tàined in less than two years after the issue of the original patent, and 
hence cornes within the rule of Mille)' v. Brass Co., 104 U. S. 350, and 
James v. Campbell, Id. 366. 

As to the question of infringement, an inspection of the refrigerator 
of the défendants in évidence in this case shows, without doubt, that the 
défendants hâve brought into their refrigerator ail the éléments which 
are peculiar to the complainant's patent. Kone of the défenses, there- 
fore, being established, a decree will be entered finding that the com- 
plainant's patent is valid; and that défendants infringe the third claim 
fhereof. 



The New City. 
HoEH et al. V. The New City. 

(District Court, D. Washington, N. B. August 34, 1891.) 

1. Seamen's Wages— FaiLiUBe to Complète Voyage. 

In a suit against a Britlsh vessel by members of her crew to recover wages for 
a certain voyage, which the shipping articles showed was not completed, it ap- 
peared that libelants had endured the usual hardships of a sailor life; that sorae 
offenses had been committed against them by the offlcers; that on arrivai at a 
certain port their demand to receive their wages was refused by the master, where- 
upon they refused to work; and the évidence was conflicting as to whether the 
captain then ordered them to leave the ship, or to go to work. HelA, that where 
the British vice-consul, on the lacts shown by the shipping articles and the ex 
parte statements of libelants, had refused to order payment to them of their 
wages, the district court of the United States will dismlas the libel. 

2. SaME— DiSOHAROE FOU III Health. 

The claim of an Intervening llbelant that he is entitled to be discharged on ac- 
count of ill health will be dismissed, when it vraa prevlously denied by the vice- 
consul on ths ground that the libelant had failed toapplyfor such relief as he oould 
lawfully demand under hls oontract. 

Waits^iaair v. The Craigend, 43 Fed. Rep. 175, distinguished. 

In Admiralty. Libel by Bernard Hoeh and others against the sail- 
ing vessel New City, of St. John, N. B. Dismissed. 
J. C. Haines, for claimant. 
Lewis de Humphries, for libelants. 

Hanford, J. This is a suit against a British vessel by members of 
her crew to recover wages claimed for services on a voyage from Phila- 
delphia to Japan, thence to Whatcom via Port Townsend, in this state. 
The term of service for which the libelants contracted, as appears by 
the shipping articles, bas not expired, and the vessel bas not reached a 
port at which the libelants can, by the terms of said articles, claim their 
discharge. From the évidence taken, I infer that during their service 
in this vessel the libelants hâve endured the usual hardships of a sailor 
life, and there is évidence of offenses against some of them having been 
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committed by officers of the vessel, meriting the punishment prescribed 
therefor by British law. But if I were called upon to décide whether 
thèse men should be allowed to cancel their contract, and claim their 
"wages, on account of abusive treatment, I am bound to say that the case 
as made by ail the évidence is not a strong one. On arrivai at What- 
com the libelants claimed that they were entitled to be discharged, and 
demanded their wages, which demand the master in unequivocal terms 
refused. Thereupon they refused to work until they could hâve a dé- 
cision from the British consul of the question as to their right to be 
discharged. The fact is clearly established and admitted that thèse men 
disobeyed acommand from the mate to turn to; but as to what occurred 
immediately afterwards there is a confiict in the évidence. They were 
in the forecastle, and the évidence on their side is to the effect tbat the 
captain ordered them to leave the ship, and that they did so after a 
short interval, and afterwards returned, during the absence of the cap- 
tain from the vessel, and took away their belongings. The évidence in 
behalf of the claimant is to the effect that the captain did not order the 
men to go ashore, or consent to their going, but, on the contrary, that 
bis command was to get out of the forecastle and go to work. 

The évidence does not make out a strong or clear case in favor of the 
libelants as to any claim possible for them to assert; and I should find 
difficulty in awarding a decree in their favor, even if the case were free 
from complications created by efforts to bave the différences between 
the parties adjusted by pther compétent authority before bringing the 
matter into this court. But, after leaving the vessel, the libelants, with 
the assistance of attorneys, appealed to the British vice-consul residing 
at Port Townsend, — an ofiicer whose right to adjudicate the questions 
at issue is at least equal to the right of this court to do so; and, after 
making as full an investigation as he deemed to be necessary, Ihe con- 
sul refused to order payment to the libelants of their wages, basing bis 
décision upon the facts shown by the sbipping articles and the ex farte 
statements of the parties complaining. This court has the power to 
issue process and grant a hearing upon complaints against foreign ves- 
sels found within this state, but in exercising its jurisdiction it proceeds 
upon the idea that comity towards the nation to which the vessel be- 
longs requires it. The object in each case is to prevent a failure of jus- 
tice, and it will not officiously interfère in any case after a fair hearing 
and décision of the matter in controversy has been given by an author- 
ized agency of the government of the country to which the vessel be- 
longs, as in this case. On this ground a decree will be entered dismiss- 
ing the libel, and also the intervening libel of George McGee. 

The intervening libelant daims that he is entitled to be discharged on 
account of ill health, by which he is disabled; but the vice-consul re- 
fused to pronounce in bis favor, for the reason that he had failed to ap- 
ply for such relief as he could lawfull}»- demand under bis contract, if 
in fact he were so disabled. In the case of The Craigend, 42 Fed. Rep. 
175, cited by the proctor for the libelant, there had been no investiga- 
tion or décision by the vice-consul, and the jurisdiction of the court, or 
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proprietyof exercîsing it in that instance, was not cballenged; therefore 
I cannot regard my décision in that case as a précèdent to affect thé dé- 
cision in thig. 



The Dasori.* 

The Steblino. 

DuRYEA et ai. V, Mayoe, Etc. , of the City of New York. 

(District Court, S. D. New Yorli. Joue 15, 1891.) 

1. Collision— Hell Gatb— ÏIiddi-b Passagb— Eioht dp Wat— Dctt ov Ascexdino 

BOAT. 

A tug, with atow on a hawser^ coming towards New York throu^h the middle 
passage o£ Hell Gale on tUe ebb-tide, has tbe right of way over a tug wiih.a ligbt tow 
along-side, bound through Hell Gâte into the Harlem river, and it is the dùty ol' tlie 
lattertug, on an interchange of one whistlè between the vessels, to take the east- 
ern cbannel, or at least to wait beiow, in a place that is weUout oi tbe way of tiie 
descending tow. 

2. Bame— TowiNo osr Hawsbr— To-wino Atowo-Sroi;. 

The comparative safety of towing through Bell Qate on a hawser and along-slda 
considered. 

In Admiralty. Suit for damage by collision. 

Carpenter de Mbsher, for lihélants. 

James M. Ward, Asst. Corp. Codnsel, for reapondentâ. 

Brovvn, J. At aboùt hâlf past 2 o'clock in tbe afternoon of December 
23, 1889, as the libelants' two-masted ychooner Highland, in tow of the 
tug Sterling, on a hawser of frorn 30 to 35 fathoms, was coming west- 
Wàrd on the ebb tide through Hell Gâte by way of the middlë passage be- 
tween riood rock and Mill rock, she catiie in collision with the respond- 
eïïts' steam-tug Dasori, which had a light scow in tow along-side, and 
was bound up the Harlem river. The schooner was struck on the port 
side, near her raain chains, and sustained damages for' which the above 
libel was filed. As the tug in tow pàsséd Hallett's point, there was an- 
other tug, the Temple, with a three-masted schooner in tow on a hawser 
àhead of them, which weht arourjd the north side of Mill rock by way 
of the main sliip channel; and the Sterling, instead of ' going behind the 
Temple, preferred to take the middle passage, which, since it was blasted 
out about two years ago, has become the easiest, the niost direct, and the 
Safest course for such vesséls coming westward on the ebb-tide. The Da- 
sori at that time was in the vicinity of Horn's hook, sômè little distance 
but in the river, having come past Blackwcll's islarid by the northerly 
channel. When the Sterling was âbout to enter Ihe middle passage, 
which the Dasori perceived, a signal of one whistle was exchanged be- 

•Beported by Ed'vrM-d G. Benedict, Esq., of the New York bar. 
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tween them, indicatingithat each was to kéèp tô the right. The wit- 
nesses for the Dasori contend' that she^ did so;' that she went into com- 
paratively slack water some, 200 or 300 feet only to the south-west of 
Flood rock, very near theedge of the eddy forrned by the three currents 
that corne down the easterly, the middle, and the northerly channels; 
that she held her position there substantially without change; and that 
the collision was caused by the sagging of the schooner to the southward 
down upon the Dasori, when the schooner struck the Harlem river tide 
coming out of the middle passage. The contention of the libelants is 
that the Darosi was ail the time making headway; and that, in consé- 
quence of a port wheel, or of the efïects of the tide current of the middle 
passage, or both combined, she turned so far to thenorthward and west- 
ward as to strike the schooner with her stem- nearly at right angles. The 
captain of the Dasori, who is the defendant's only witness as respects her 
navigation, insists that the blow at collision waa nearly parallel, by the 
sagging of the one against the other. The proof as to the nature of the 
damage is scarcely sufficient to détermine with certainty that the blow 
was made by the stem of the Dasori; although it would seem less prob- 
able that the blow was simply a side blow, as the latter's-witnesses con- 
tend. Without référence to that, however, and upon broader principles, 
I think the Dasori, and not the tug or schooner, must be held in fa.ult 
for this collision. It was the duty of the Dasori to keep out of the way 
of the tug and tow. The latter were coming down with the tide through 
a difficult passage, and they had the right of way as against the Dasori, 
which was a powerful tug, coming up from below with a light scow along- 
side, which she could handle with ease. The Galatea, 92 U. S. 439, 
446; The Marshall, 12 Fed. Rep. 921. It w^as the duty of the Dasori to 
remain at a proper and safe place below, or to the eastward, until the 
tug and tow had passed the point of danger, or else to hâve gone on by 
the easterly passage. The account offered by the pilot does not excul- 
pate him; for it is clear from the respondents' own witnesses that the 
Dasori, if there was any difRculty in remaining out of the way of the tug 
and tow-while they were coming down the middle passage, could easily 
hâve gone up the Harlem river by way of the easterly channel between 
Flood rock and Hallett's point. That course, Mr. Bell states, is pursued 
with car-fioats as much as the course by way of the northerly channel, 
and it is almost as direct as that channel. The libelants' experts con- 
firm this testimony. Upon an exchange of one whistle, therefore, that 
channel was the proper course for the Dasori to follow. City of Hartford, 
7 Ben. 360; City of Springfield, 26 Fed. Rep. 158, 160. The position 
where the Dasori chose to wait, according to her own testimony, until 
the schooner had passed, instead of proceeding up the easterly channel, 
was voluntarily chosen, and in no way forced upon her. She took the 
risks, therefore, of that situation, unless she proves fault in the schooner, 
which I do not find proved. There is no évidence that the schooner was 
not steered with ordinary skill. The libelnnts' witnesses say she followed 
the tug, and there is no proof that she sagged much out of Une with the 
tug. There is nothing in the circumstances, so far as appears, différent 
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frdm usual; and if, as the Dasori's pilot states, the collision waa in the 
slack water near the edge of the Harlem river tide, and on the edge of 
the eddy, that position, as the resuit proves, was an unsafe one, which 
she ought not to hâve assumed. He had no right to suppose that the 
schooner would hold a perfectly straight course, unaffected by the change 
of the current. That was impossible. . Some sagging by both the tug 
and the tow on entering the Harlem river tide was unavoidable, and was 
to hâve been anticipated by the Dasori, even if the latter had remained 
substantially at rest. I do not think it at ail probable, however, the 
collision occurred simply by the sagging down of the schooner, nor by a 
parallel blow. It is more probable that the first impact was with the 
stem or bow of the Dasori at a considérable angle, as the libelants' wit- 
nesses testify; and that the Dasori, in the eddy and whirlpool below 
Flood rock, got a swing that she did not or could not counteract. In- 
stead of stopping there, she could bave gone onward by the easterly chan- 
nel. So far as I can perceive, it was not possible for the collision to hap- 
pen in the edge of the eddy or slack water where Capt. Golden supposed 
it happened. The schooner, coming down in the fuîl tide of the middle 
passage, with an additional speed of about four knotsthrough the water, 
must inevitably bave entered a considérable distance into the Harlem 
river current. She could not bave sagged into the slack water at the 
edge of it. So that the collision must bave been' in the full current, 
either of the middle passage or of the Harlem river tide, and not in any 
eddy or slack water below Flood rock, Upon the contradi<;tory évidence 
as to the comparative safety bf towing through Hellgate upon a hawser 
or along-side, it does not seem necessary to express any opinion. Both 
methods of towing bave been practiced so long, and by pilots of such 
competency and repute, that, though the advocates of each mode assert 
their préférences strongly, Ido not feel warranted in adjudging either to 
be in itself faulty , or proof of négligence. The Joséphine B. , 45 Fed. Rep. 
909. Each method has its own difficulties. Nor does expérience show 
any decided prépondérance of accidents arising in one class of cases more 
than in the other class. The causes of collision, and the modes of avoid- 
ing them, are generally found to be independent of either mode of tow- 
ing, and such is the case hère. Decree for the liJjelants, with costs. 
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The Mary McWilliams.* 

The City of Brockton. 

Oiip CoLONY Steam-Boat Co. V. The Mary McWiluaiîb. 

Delaware & H. Canal Co. v. The City of Broceton. 

iVistrict Court, S. B. New York. June 16, 1891.) 

1. CÔTXT?T0N— Vbssei-s Meetina IN Hell Gatb— East Chat»nel — DttTT. 

W hère large vessels attempt to pass each other in the eastei-ly channel of Hell 

. , Gâte, each, on the interchange of signais, is bouud to keep on ils own slde of the 
channel. 

8. Bame— CoNFLioT or EvideSce^Stand-Poist op Wjtnessbs. 

The City of B., a large side-wheel steamer, bound ^o New York, and the tug M. 
M., with a barge on her port side, and bound enst, met at Hell Gâte, and exchanged 
à signal ôf onewhistle, the meaning of which bothunderstood to be thattheycould 
ppss in the easterly channel, the middle channel being ocoupied by another steam- 
boat. In passing, the port paddle-wheel of the City of B. came in contact w Ith the 
barge, which was sunk. Each boat claimed that the collision was caused by the 
failure of the other vessel to keep to its own side of the channel. Out of a great 
conflict of évidence the court adopted the testimony of the pilot of a ferry-boat 
which was coming up astern of the tug, he being in the best position for accurata 
: observation and for a oomparison of both sides of the channel, and on such testi- 
mony Jietd that the tug was the encroaohing vessel, and was liable for the col- 
lision. 

E..SAME— AOREEMKTtT TO PaSS IN EaST ChANNEL. 

On the évidence in this case, held, that an agreement by signal between large 
vessels to pass in the east channel of Hell Gâte is not in itself a fault in elther ves- 
sel. 

In,AdmiraIty. Cross-suits for damages by collision. 
Shipman, Laroque & Choaie, for the City of Brockton. 
Carpenier & Mosher, for the Mary McWiliiams. , - 
Bristow. Peete & Opdyke, for the scpw' and libelant Fisher. 

Brown, J. The above libels grew out of a collision in Hell Gâte at 
about quarter past 8 a. m., November 15, 1890, between the large side- 
wheel steamer City of Brockton, coming irom Fall River to New York, 
and Barge 3295, loaded with coal, bound east with the flood-tide, in 
tow of the tug Mary McWiliiams, upon the latter's port side. The place 
of collision was in the easterly channel, nearly abreast of Flood rock, and 
between that and the Astoria shore. The port quarter of the barge was 
carried against the pa,ddle-wheel of the City of Brockton, and the former 
was so damaged as to sink almost immediately. The morning was some- 
what hazy, but not so as to p^revent vessels Irom being seen at a consid- 
érable distance. When the City of Brockton had sq far passed Hallett's 
point as to ppen up the river to the south-west, tbe tug Mary McWili- 
iams was seen oflE the Astoria ferry, or below; and soon aftervvards a sig- 
nal pf ; one, whistle was exchanged between them. The steamer Expiess 
was a short distance ahead of the City of Brockto^ij and went down the 

>Repprted by Edward G. Benedict, Esq., of the New York bar. 
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middle channel. By the exchange of signais of one whistle the tug and 
the steamer understood that they were to pass each other in the easterly 
channel; and it thereupon became the duty of each, in my judgment, 
to keep to the starboard'âide of thè mîddlè of that channel, because so 
much rôom was necessary to each for a safe passage, and there v^as noth- 
ing in thè situation to |)revent either of them from keeping on the right- 
hand side. A single beat in tow along-side could be very easily handled 
by the tug; and, the évidence being unanimous that there was no diffi- 
culty or danger in the attempt of the steamer and the tug to pass each 
other in this channel, I am not at liberty , upon the évidence in this case, 
whatever my private opinion may be, to treat their agreement by signais 
to pass there as either dangerous or as in itself a fault in either. But 
the breadth of available water is only abont 600 feet, and that is so ham- 
pered by the indirect set and bends in the tide currents, and in the chan- 
nel way above and below that in my judgment any attempts to pass in 
the case of large vessels like the City of Brockton are highly dangerous, 
unless each, upon the eXchange of signais, keeps on its own side of mid- 
channel. Whether that be so or not, however, it was the duty of each 
to act according to its whistles, and to give the other room to pass safely, 
and to keep upon her own side of mid-channel if that wàs necessary. 
The Dentz, 29 Fed. Rep. 625. The case has been tried on that theory. 
The tug claims that she did keep on her side of mid-channel, and that 
the collision was wholly owing to the steaniër's intrusion upon the sovith- 
erly side of the channel; while the steamer claims she passed within 50 
feet of Flood rock, and that the collision was solely owing to the tug's 
inattention, and to her neglect to shape her course properlj' in time, or 
in accordance with heir "ôwn signais, so as to give reasonable room for the 
City of Brockton to pass. 

The évidence as to the position of the boats at the time of collision is 
very conflictîng, and has occasioned me much embarrassment. This 
conflict is not confined to the witnesses upon the vessels immediately 
concerned, but extends to other witnesses, apparently disinterested. On 
the whole, considering the position 6f the différent witnesses, the proba- 
bilities of the case, and the mino" circumstances of corroboration, I 
think the weight of évidence is in favor of the City df Brockton; that shé 
went as near to Flood rock as was safe to go; that the tug, at the time 
of collision, was negligently on the westerly side of mid-channel; and 
that she did not, in accordance with her duty after her signal of one 
whistle, give the City of Brockton suffieient space to pass, as she might 
and ought to hâve done;- and that the collision arose^ from that cause. 
In coming to this conclusion, I would not and do not refiect in the 
smallest degree vipon the integrity and good faith of the witnesses for the 
tug. The question is one entirely of âCcuracy in the estimate of dis- 
tances, or as to the proportion of the distance across the channel that the 
vessels occupied ât the time of collision. Thère was nothing to indicate 
the westerly lîne of the channel savë the flag-stafif that rose from the ro- 
mains of Flood rock, or the small portion of the rock itself that may bave 
been above water. This wâs either hidden from those of the tug's wit- 
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nesses that were on shore at the time of collision, or was not noticed by 
them; so that they had absolutely no means of correcting their estimâtes 
of the part of the channel-way which the boats occupied at collision, but 
gimply estimated the distance from the Astoria shore. Estimâtes made 
in this way are extremely liable to error, and ail the more so when made 
with référence to so large an object as the City of Brockton. The wit- 
nesses on the Express were in a much better position to estimate the 
relative position of the colliding vessels, although not in the best posi- 
tion; for they could see Flood rock and the Astoria shore, and they esti- 
m&ted -ihe City of Brockton to be within 50 feet of Plood rock, — very 
much.nearer than the witnesses on shore estimated the tug to be to that 
shore. The witness in the best position of ail foraccurate observation 
and fpr-'a comparison of both sides of the channel-way was Pilot Ward, 
of'the ferry-boat Thomas Brennan, on her way from Blackwell's island 
to Ward 'a island, which came up astern of the McWilliams, and was from 
j5()0 tp 800 feet below her at the time of collision. His boat being much 
faster than the tug, he might hâve passed to the eastward of her, as he 
says, because she was so far over to the westward in thechannel; buthe 
foreboTQ passipg her, lest in the somewhat hazy weather they might get 
ail abreast at Hallett's point, and get into, trouble with other boats that 
might becoming from the eastward, and he therefore. stopped his boatt 
THie whoie easterly passage was directly open to his observation, and thfe 
courses of fhe steamer and the tug. ,He testifies that the steamer kept 
wellpver towards Flood rock, as near as was safe, and within 50 or 60 
feet of it. On cross-exarnination, it JB trije, he -says that the staff on 
Flqod rpçk was hidden by the Brockton's bowat, the; moment of collis- 
ion, l)nt thi^ cpnfirms his account; for the staff and the distance between 
it and the steajçiier were in view until the steamer's bow had lapped Flood 
rock,, so that hc had pejtfect opportunityto observe hownear it she went; 
and theyery fact that the staff was obscnred by the steamer's bow at col- 
lision itseljf proves that the steamer must bave been well over towards 
the rock, apd very near jtj because otherwise the rock and staff would 
npt haye bjeen obscured from Ward's position, and they could not hâve 
been qbscijred had the steamer been where the opposing witnesses sup- 
pose. .This witness is not only disinterested, but is apparently a very 
capable and intelligent man, so far as disclosed, without any sympathies 
for eitbpr side as against the other. This is not so true of Bickel, wbo 
was perhaps.in the next best position for a correct estimate. He was 
aboutbftO feet, be says, below the boatg at collision ;: and on the dredge 
imniediately , below Flood rock. While supposing that the Brockton 
was 300 feet out from Flood rock, he confirms the witnesses for the lat- 
ter in their contention that the tug, until very shortly before collision, 
was ail the time moving over towards the line of the Brockton's course, 
instead of keeping parallel with the Astoria shore. Several times, and 
in différent ways, h.-, says in substance that the tug came up heading 
somewhat off from Astoria shore until just before she struck, when she 
headed in towards Astoria. Pilot Ward says: "The tug was falling off 
towards the Brockton, and apparently paying no heed to her; just com- 
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ing along carelessly. She came out and swung across our bow;" and 
BS'be lay drifting behind her "she was on his port hand," and was so at 
collision. The évidence shows thàt there was some set of the flood-tide 
from Astoria ferry towards Flood rock; but the évidence of both the wit- 
nesses last named, in connection with the proof of the abundant power 
of the tug, with only a single barge in tow, to go where she liked, de- 
prives her of the défense that her set towards Flood rock, and upon the 
line of the necessary course of the Brockton, was unavoidable. To make 
that plea good, itshould at leasthave been proved that her head'was put 
towards the Astoria ahore in time sufficient to counteract the alleged set 
of the ilood-tide. That is what somë of her witnesses allège; but the 
évidence of the several witnesses from the Brockton to the contrary, con- 
firnied as it is by Pilot Ward, as well as by Bickel, proved that not to 
be the fact, but that she went in the Brockton 's way, either through in- 
attention or miscalculation, — it is immaterial which. I think the weight 
of évidence is also that the Brockton had stopped before collision, and 
that that was ail she could safely do in her position; so that I cannot 
find her in fault. In the case of The Oity of Springjield, 26 Fed. Rep. 
158, I held that it was dangerous navigation for a tug of small power, 
with a scow on her port side, and threci other boats on her starboard side, 
to undertake to coroe down to the westward with the ebb-tide, hugging 
Hallett's point in the easterly channel, and to meet and pass a large 
steamer going up abreast of Flood rock, without signais; and that it was 
the duty of the descending steamer so incumbered to take one of the 
other channels, keeping to the right. The case largely turned on the 
ability of the tug to control the movements of such a tow in coming down 
on the ebb which sets towards Flood rock. The tug there was not able 
to control herself properly, though the steamer was on the westerly side 
of the channel. In this case the évidence is in ail respects difierent, 
both as to the ability of the tug, and as to the safety of meeting and 
passing in the easterly channel by vessels like thèse; while the middle 
passage is proved to hâve been occupiéd by the Express, a much slower 
vessel, just ahead of the City of Brockton, which prevented the latter 
from taking that course, except with considérable embarrassment. She 
might, indeed, hâve gone around to the north of Mill rock by the main 
ship-channel; but it cannot be held a fault in her that she did not adopt 
that course, upon the évidence as it stands in this case, viz. , that the 
two might meet and pass without difflculty or danger in the easterly 
channel, after timely signais had been exchanged and a common under- 
standing had been had to that effect. Decrees may be prepared in ac- 
cordance herewith, with costs. 
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Houston v. City and Coonty dp San Francisco et al. 

(Clreuit Court, D. California. August 15, 1891.) 

t. Suit to Recover Land— Dishonest Pukpose— Dismiss al <jf Bill— Attornets. 

Attorneys admitted to practlce in the United States courts in Oalifornia, and who 
bring suits founded upon grants of land by the former Mexican government, are 
• presumed to know the provisions of Act Cong. March 3, 1851, deolariug, among 
other things. that ail lands, the claims to which shall nothave been presented to 
the board of land commissioners for the settleœent of private claims in California, 
" within two years after the date of this act, shall be deemed, held, and considered 
as part of the public domain of the United States; " and also to be oognizant of the 
décisions of the suprême court of the United States in More v. Steiiibnch, 127 U. S. 
81, 8 Sup. et. Rep. 1067, and BotUler v. Dominguez, 130 U. S. 255, 9 Sup. Ct. Rep. 
525, holding that no Mexican title not thus presented could be of any validity ; and 
where orie brlngs a suit against numerous land-owners in San Francisco on a Mex- 
ican title which was not presented to the board, but makes no attempt for nearly 
two years to hâve the snbpœnas »er.ved, in the mean time obtaining money by way 
of compromise from numerous dwners ignorant of the law, it will be presumed 
that the suit was instituted with a dishonest purpose, and the bill will be dis- 
missed. 

2. DiSMissAL op Bill — Notice to Attorney. 

When the attorney of record in a suit affécting land lives in another state, th& 
court has the authority to dismiss the action after service of notice on him at bis 
résidence. 

3. Sources oI' Land Title in San Francisco. 

There are but five valid sources of title to lands in the city of San Francisco : (1} 
.Original Mexican grants to individuals or associations, which were presented to 
the board of land commissioners for the . settlement of private claims, under Act 
C6ng. March 3, 1851, and confirmed either by the board itself , or, after reiection, by 
the district or suprême court of the United States, andsubsequently surveyed and 
patented by the government. Thèse patents Cannot be coUaterally assailed" by pri- 
vate parties either as to the validity of the grants confirmed or their extent and 
boundaries. If erroneous, the government alone can vacate or correct them in a 
direct proceeding for that purpose. (2) The pueblo claim, which was confirmed 
to the city of San Francisco by the décisions of the United States courts, and oon- 
flrmatory aots of congress, and which was surveyed and patented to the city by 
the United States. Neither the title nor boundaries of this claim can now be ques- 
tioned coUaterally. (3) Réservations made by the président of the United States, 
under the law, for public purposes. Thèse are ail clearly defined and marked, and 
can easilybe ascertained from the city maps. (4) Tide-lands lying outside the Une 
of ordinary high water as it existed July 7, 1846, the title whereof belonged to the 
State, which, by Act Cal. March SB, 1851, granted the use of certain tracts to the 
City for 99 years. This high-water Une has been surveyed and eslablished by the 
'United States, and is shown on the patent issued. Its oorrectness cannot be at- 
tacked by private parties. (5) Lands lying on the south side of the pueblo, which, 
by Act Çong. Dec. 20, 1886, were ceded to the city and county of San Francisco, and 
to thosé persons and their successors in interest to whom the city and county had 
previously conveyed, under the erroneous impression that thèse lands were within 
the pueblo claim. 

In Equity. 

Suit by David D. Houston against the city and county of San Fran- 
cisco and numerous land-owners, to recover lands under a Mexican grant. 
On motion to dismiss the amended bill. 

John H. Durst, Attorney for the City and County of San Francisco, 
for the motion. 

Philip Teare, Esq. , appeared for the soliciter of the complainant, and 
applied for a postponement of the hearing of the motion, which appli- 
cation wàs denied. It was then shown that the notice of motion was 
personally served upon the complainant's counsel at his résidence at 
Seattle, in the state.of Washington,' and also upon the clerk of the court. 
The motion was then heard. i ■ 

v.47F.no.5— 22 
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FiELD, Justice. This is a motion to dismiss the amended bill of com- 
plaint upon the ground that no effort has ever been made by the com- 
plainant, or bis solicitor, to procure service upon the défendants, or any 
of them, of the alias subpœna issued in the cause. The motion is made 
upon the papers tiled, and the affidavits of the mayor of the city and 
count}' of San Francisco, and of the deputy-marshal of the United States; 
the city and county appearing specially for that purpose and no other. 
The affidavit of the liiayor state3 that the original bill of complaint was 
filed on the 20th of June, 1889; that the city and county and about 
100 persons were named as défendants; that no subpœna was ever issued 
thereon, as the affiant is informed and believes; and that no application 
was ever made to the çlerk of the court by the complainant or his so- 
licitor, or by any other person, for the issue of such subpœna; that on 
the 19th pf June, 1890, the complaihant filed an arnended bill of com- 
plaint, in which ail of the défendants in the original bill, and about 
15,000 other persons, were named as défendants; that thereupon a sub- 
pœna was issued, directed to therp, commanding them to appear and 
ansvver the amended bill; that, as the afïiant is informed and believes, 
the subpœna was never placed by any one in the bands of the United 
States marshal for the district, or of any other officer, for sei'vice, and 
tha,t there wa;s tio effort of any kin.d, by a^ny pereon, to procure service 
upon any of i the défendants,, and that no such service was ever made; 
that on, the ,4th of Augyst, 1890,'the s.ubpœng,.waâ'^êturned and filed 
without service^ and on the same day an aKas subpœna was issued, di- 
rected to the défendants,' but waë never placed iij the hands of thé mar- 
shal, or any other person, for service, and that no effort was made to 
secure such service; that at ail times service, coûld bave been made on 
the city and county of San Francisco, andyas the affiant is informed and 
believes, upon, the other défendants; that none of the défendants hâve 
appeared in the suit, amd that ail, the défendants, other than the city 
and county of Sian Frahûisco, clçiijh through that municipality. None 
of the allégations of this affidavit, made upon information and belief, 
are controverted, as they might baye been if not correct. They inust, 
therefore, be taken on tbis motion as true. The affidavit of the deputy- 
marshal states that from June 20, 1889, he bas had gênerai charge and 
control of ail subpœnas lei't with or placed in the hands of the United 
States marshal for the district for service, and that neither the, original 
subpœna, nor the a/tas subpœna issued in the cause, was ever left or de- 
posited with, or placed in the hands of the marshal by the complainant 
or his solicitor, or by any other person, for service upon the défend- 
ants; and that the marshal has never been requested or directed by any 
one to procure such service upon any of the défendants. 

Thèse affidavits show conclusiveiy the failure of the complainant to 
hiake any effort to obtain service of the subpœna, or of the alias subpœna, 
upon any of the défendants froni the filing of the original bill of com- 
plaint, June 20, 1889, to the présent time, though such service was 
readily oblaùiable. For such failuxe to prosecute' 'the suit the amended 
bill, and, indeed, the whole case, may be properly dismissed. For dt 
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noî rçasonable or just excuse bas been or can be offered. It was not 
accidentai, but was iptendedy and, it is apparent, was in the exécution 
of a dishonest and corrupt purpose on the part of the Complainant and 
his solicitor. The bill of complaint is ostensibly for the purpose of charg- 
ïng the défendants, about 15,000 persons besides the city and county of 
San Francisco, as trustées for the complainant of a tract ofland, includ- 
ing a large part of the city and county, of the value of ûiany millions of 
dollars and compelling them to convey it to him. In the minds of the 
greater number of persons in possession of the property claimed, not fa- 
niiliar with the laws affecting titles in this city and county, the filing 
of the çpmplaint and the pendency of the suit were calculated to cro- 
ate dpubt and uneasiness as to the validity of their own titles, and 
naturally to induce them to seek a release of the claim asserted. For 
such a release a pecuniary compensation was exacted, and it is notori- 
ous that its payment was obtained in a multitude of instances. 

Yet, in looking over the complaint, we see no cause of action, légal 
or équitable, disclosed, for the release of which any compensation could 
be hpnestly required. The cause of action is the alleged grant of the 
preniises by officers of the former Mexican government to one Fernando 
Machina, and mesne conveyances under him. The alleged grant, if one 
evei existed, was not presented for examination and confirmation to 
the board of land commissioiiers for the settlement of private land claims 
in California, under the act of cougress of March 3, 1851. The land 
embraced within the alleged grant thus became, by the expressed décla- 
ration of congress in that act, which was passed to carry out our treaty 
obligations with Mexico, and by the décisions of the suprême court of 
the United States thereon, public land, no longer subject to any private 
ownership by virtue of the grant. Section 13 of that act déclares that 
ail lands, the claims to which hâve been finally rejected by the com- 
missioners, as therein provided, "or which shall be finally decided to be 
invalid by the district or suprême court, and ail lands, the claims to 
which shall not hâve been presented to the said commissioners within 
two j'ears after the date of this act, shall be deemed, held, and consid- 
ered as part of the public domain of the United States." 9 St. U. S. 633. 
In Morev. Steinhach, 127 U. S. 81, 8 Sup. Ct. Rep. 1067, it was held by 
the suprême court of the United States that "the ascertainment of ex- 
isting filaims was a matter of vital importance to the government in the 
exécution pf its policy respecting the public lands, and congress might 
well déclare that a failure to présent a claim should be deemed an aban- 
donment of it, and that the lands covered by it shpuld- be considered a 
part of the public domain."' And in Botiller v. Bominguez, 130 U. S. 
255, 9jSpPf Çt. Rep. 525, that court said: , 

"We are quite satisfled that lïpon principle, as we hâve attemptedto show, 
there can be no doubt of the proposition that no title to land in California dé- 
pendent upon Spanish or Mexican grants can be of any validity which lias not 
been submitted to and confirmed by the board provided for that purpose 
in the act of 1851, or, if rejected by that board, coBÛrmed by the district ur 
suprême court of the United Stateg. " 



340 FEDERAL REPORTEE, Vol. 47. 

The alleged grant upon which the bill is filed does not purport to be 
a grant under the pueblo or its successors, and therefore its holder could 
in no respect claim any benefit under the confirmation of the pueblo 
title. It was a grant hostile to the claim of the city. Every one ad- 
mitted to the bar of any of the courts of the United States, instituting 
suits founded upon grants of the former Mexican government, is pre- 
sumed to know the law of congress respecting sùch grants, and the décis- 
ions of the suprême court of the United States thereon. No lawyer of 
those courts can justify his action with respect to such lands upon any 
pretense of ignorance of that law and of those décisions. Where it is 
manifest, as in the case before us, that he desires to postpone the déter- 
mination of the character of the grant presented by preventing the ap- 
pearance of the parties to the suit brOught, an unworthy and dishonest 
motive may be justly imputed to him. Intended, as such suits gener- 
ally are, as a means of extorting moneys from the rightful possessors of 
the property claimed, they become little less than instruments of rob- 
bery. When such purpose is seen, the suit should be dismissed, and the 
lawyers who bave lent themselves to its prosecution should be removed 
from the bar. Thêy are unworthy to be members of a noble profession, 
and are only a reproach to it. In this case the dishonest purpose of the 
complainant and of his solicitor is nianifest from the intentional fail-' 
ure to bring the alleged controversy to a hearing and détermination. 
No effort since the fillrig of the complaint lias beeh made by them to 
get the parties before the court. The complainant's solicitor cannot 
plead ignorance of the act of congress, and of what the suprême court 
has said thereon, and musthave known that the case woùld be thrown 
out of court the moment its merits were exarained. Both he and the 
complainant wanted to keep it in court undetermined that it might, by 
the doubts it would create in the minds of many of the occupants of 
the land as to their title, lead to a successful exaction of money for its 
release. : ' , 

The affidavit of John K. Moore, thàt he has been èver since the com- 
mencement of this action, and now is, the attorney in fact for the com- 
plainant, and empowered to act in ail matters pertaining to the action; 
that George W. Tylerj the solicitor for the complainant, has been absent 
from the State more thah two months, and is a résident of Seattle, in 
the state of Washington; and that he (Moore) has been endeavoring to 
secure the services of another solicitdr to act in his behalf, but bas been 
unable to do so, so as to advise him of the merits artd faèts of the suit, 
and enable hiin to properly resist this application for dismissal, — merits 
no considération. There was no'infcrrmation which he could give to 
excuse the delay in the prosecution of this suit, and, if there had been, 
it could ail hâve been communicated to any lawyer in an hour. 

Notice of this mot|on ^'as seryed upon Tyler personally at Seattle, 
and notice fqr him wag.also'left wi^h the çl^rk of the court. Where an 
attorney or solicitor in, a, SiUit.afecting landleaves the state, and no, one 
is appointed in his place, the authority of the court, to dismiss such 
suit, where there is a failure to prosecute it, is not defeated. It can be 



HOUSTON V. CITY AND COUNTY OF SAN FRANCISCO. 341 

exercised upon notice served upon the attorney or solicitor at his place 
of résidence in another state, or by filing the sameunder the rules of 
the court with the clerk of the court. Besides, the counsel who asked 
for a postponement of the hearing of the motion appeared as the repré- 
sentative of Tyler, the solicitor of record for the complainant, and such 
appearance is sufïicient for the hearing of the motion. 

In disposing of the motion in this case, I reniarked that I would 
Write out my opinion, and indicate the original sources of title to real 
property in this city, to the end that suits like the présent one may be 
readily detected and defeated. There is no other city in the world 
■where the sources of title to real property are so clearlj' defîned, nor any 
city where more numerous attempts are constantly made to defeat or 
impair them. There are only five original sources of title to such prop- 
erty: 

First. The original Mexican grants to individuals or associations, 
which were presented for confirmation under the act of congress of 
March 3, 1851, and which were confirméd and subsequently surveyed 
and patented by the United States. The patents in thèse cases cannot 
be collaterally assailed by private parties, either as to the validity of the 
grants confirméd or as to their extent and boundaries. If erroneous in 
any particular, they can only be vacated or corrected by the action of 
the government in direct proceedings for that purpose. 

Second. The puebloclaim. Whatever différences of opinion prevailed 
originally as to the title of the pueblo to land upon which the city and 
county of San Francisco are situated, ail doubt upon that subject bas 
been put to rest by the confirmation of its claim and its survey and pat- 
ent under the direction of the tribunals of the United States and of the 
land department. As said by the suprême court of the United States 
in a décision made as late as March 2d of the présent year, (1891:) 

"The confirmation of the claim of the city necessarily took effect upon its 
title as it existed upon the acquisition of tlie couutry. In contirmmg it the 
United States, through its tribunals, recognized the validity of that title at 
the date of the treaty, — at least, recognized tlie validity of tlie claiin to the 
title as then existing; and in the exécution of its treaty obligations no one 
could step in between the government of the United States and the city seeis;- 
ing their enforcement. * * * its rights were dépendent upon Mexican 
laws, and when Mexico established those lavvs she was the owner of tide- 
lands as well as uplands, and could hâve placed the boundaries of her pueb- 
los Wherever she thought proper. It was for the United States to aseertain 
those boundaries wben fixing the limits of the claim of the city, and that 
was done after the most thorough and exhaustive examination ever given to 
the considération of the boundaries of a claim of a pueblo under the Mexi- 
can government. After hearing ail the testimony which could beadduced, 
and repeated arguments of counsel, elaborate reports were made on the sub- 
ject by three seeretaries of the interior. ïhey held, and the patent follows 
their décision, that the boundary of the bay, which the decree of confirma- 
tion had fixed as that of ordinary high-water mark, as it existed on the 7th 
of July, 1846, crosses the mouth of ail creeks entering the bay." San Fran- 
cisco City and County v. LeRoy, 138 U. S. 671, 672, 11 Sup. Ct. liep. 364. 
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îTiirrf. i Réservations made by the président of the United States, un- 
derthe law, for public purposes, of lands within the limits of the 
pu«blo. > Thèse are ail clearly defined and marked, and can easily be 
ascertained upon the maps of the city.; ■ 

Fourth. Tide-lands lying outside ofHhe limits of ordinary high-wa- 
ter mark of the bay existing on the 7th of July, 1846. The title to 
the lands beyond that line belonged tothe state, and by her législature 
an act was passed on Mardi 26, 1851, by which the use of certain lands 
beyond that line, described therein, wasconveyed to the city for a period 
of 99 years. " St. Cal. 1851, p. 307. That line was then designated to 
a certain extent by what was known as the "Red-Line Map," and since 
then it has been detinitely established and surveyed by the land depart- 
ment of the United States, and is shown in the patent issued. The cor- 
rectness of that line, as thus established and embodied in the patent, 
can never be assailed, except by direct proceedings instituted by the 
United States for that purpose. Its correctness cannot be attacked ool- 
laterally. Any efforts in that ^direction must necessarilj'- prove futile, 
unless the land policy of the United States is changed, and a reversai is 
had of numerous décisions of their highest tribunal. 

Mfth. After the patent of the United States to the city of San Fran- 
cisco and its successors was issued, there was a cession made by con- 
gress on December 20, 1886, to the city and county of San Francisco, 
of lands on the south side of the pueblo, and to those persons and their 
successors in interest to whom portions of the land had been previously 
conveyed on behalf of the city and county. The principal object of the 
act was to give security to the parties who had acquired the title under 
the impression that the property belonged to the pueblo, but which, by 
the survey and patent, were excluded therefrom. 24 U. S. St. at 
Large, 351. 

I hâve made thèse observations respecting the sources of title to real 
property in San Francisco because I hâve a profound conviction that the 
future prosperity of the city will greatly dépend upon the security and 
stability of Its land titles; and I hâve thought that they might possibly 
do something to prevent that unscrupulous and vile System of annoy- 
ance which is now pursued in a great number of cases, for the purpose 
of extortion, by certain persons in this city, and I hâve made no state- 
ments beyond the settled adjudications of the suprême court of the 
XJnited States, the only tribunal which o^Ein speak authoritatively and 
finaily upon. the subject. By the order and decreeof the court entered 
on the 12th inst. the amended bill and the suit thereon were dismissed 
as to ail the défendants, at the cost of the complainant. 
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American Loan & Trust Co. v. Toledo, C. & S. Ry. Co. et al. 

{Circuit Court, N. D. Ohio, W. D. October 34, 1890.) 

1. Contra CT— Commissions. 

A finance company agreed to negotlate Uie saleof $800,000 of railroad bonds fora 
commission of 10 per cent, payable in the bonds. After\yards the parties to this 
agreement entered into an agreement with a third person, in which the latter 
agreed to niake a loan to be secured by pledge of part of thèse bonds, and it was 
provided that $80,000 of the bonds should be appropriated to the finance company in 
payment of its claimsfor commission. Held, that the second agreement passed ti- 
tle to the $80,000 of bonds to the finance company, although it had not then nego- 
tiated a sale of the $800,000 of bonds. 
3. Same— B.ESCIS3I0N — Waiveb. 

a contract between the owner of a railroad and a finance company provided for 
the organization of a new company, of whose directors a majority should be naméd 
by said owner, who should be président, and whose bonds should be sold by the 
finance company. Held, thiat the failure to elect the former owner président, and 
to allow him to uamethe directors, was not ground for his rescinding the contract, 
where the élection of the président and directors took place at a meeting at which 
he was présent, and voted f or the persons elected. 
3. SaMe— Eeasonable Time. 

Said contract did not limit(the time within which thebonds wère to be sold. Held, 
that the failure to sell them within 16 months was not ground for rescinding the 
contract. 

In Equity. Upon exceptions to master's report. 
Blair & Rudd and E. D. Poiter, Jr., for complaiuants. 
.Doyle, Scott & Lewis and Robert Ludlow Fowler, for défendants. 

Brown, Justice. This proceeding in volves the ownership of 112 bonds 
of the défendant company, 80 of which are claimed by Burke &.Hickox, 
assignées of Theophilus P. Brown, upon the one hand, and by holdera 
' deriving their title from the American Finance Company, upon the other. 
This suit was originally begun to foreclose a mortgage given to secure 
thèse and a large numberof other bonds. A decree of foreclosure and 
sale was entered in July, 1887, and sale was made under such decree in 
October, 1888, and an order confirming the same was entered in Febru- 
ary, 1889. Messrs. Burke & Hickox became the purchasèrs of the road 
under the foreclosure and sale. The decree adjudged that 825 bondsof the 
défendant companj^ had been issued and were "outstanding as légal and 
valid obligations of said défendant company." It was also found that 
89 others of such bonds were outstanding, the validitj' of which was de- 
nied. The question of such validity was continued for further hearing. 
The decree provided that the property should be sold for not less than 
$600,000, with a proviso that at least $100,000 should be paid in cash 
to be returned into the court for distribution. It was further ordered that 
ail matters involved in the varions intervening pétitions, together with 
the validity and ownership of the 89 bonds mentioned, should be re- 
ferred to a spécial master, to report the testimony, with his findings of 
law and fact, to the court. The bonds in controversy in this case form 
no part of the 89 mentioned in the decree, but were ail embraced in the 
825, the validity of which was adjudged. Subsequently this decree was 
modified so far as to permit Burke & Hickox to file a bond, with sure- 



344 FEDERAL REPORTEE, VOl. 47. 

ties to the satisfaction of the clerk, that they would pay ail sums of 
mo.ney ordered by the court to be paid from the proceeds of the sale of 
said road, and to cornply with ail the other orders of the court; such 
bond to supersede the cash pay ment of $100,000. 

The right to 80 of thèse bonds, the principal ones in dispute, turns 
largely upon the construction given to two agreements, of April 14 
and Septeinber 24, 1884, to both of which Theophilus P. Brown, who 
clai,med to be the owner of thèse bonds, was a party. It seenis that, 
prior to the exécution of the first of thèse contracts, the Toledo & In- 
dianapolis liaihvay Company ovvned and operated a line of railway from 
Toledo to Findlay, Ohio; that the bonds and stock of said railway were 
capitalizedat $800,000, ail of which was owned or çontrolled by Brown, 
who was also président of the road. Ail of thèse bonds were hypothe- 
cated for the construction debts of the road, and the stock was worthless. 
The comi'-'ny was insolvent, and Brown had not the requisite means to 
redeem or take up the bonds. Suit had been begun to foreclose the 
mortgage securing the 80Ô bonds, and the road was in the hands of a 
receivèr. In this condition of things, Brown, early in 1884, applied to 
the American Financé Company for assistance in reorganizing the road, 
paying ofï' its indebtedness, and extending the line of railway to Colum- 
bus and the Hocking Valley. Thercupon the agreement of April 14, 
1884, was ente-red into between Brown upon the one part, and the Amer- 
ican Finance Company upon the other. This agreement, after reoiting 
that Brown was the owner of ail the bonds, and substantially ail the stock 
of the company; that the road was in the hands of a receivèr; that there 
were sundry liens and unsecured claims for right of way, labor, and ma- 
terial; and that Brown was desirous of obtaining a loan to retire thèse 
claims and obligations; and also to extend the road to Columbus, and 
to some point in the Hocking vallej', — provided, in substance, asfoUows: 

(1) Brown was to sell the stock, bonds, and ail the property of the 
railway company to a new company, to be organized by the finance com- 
pany.-; 

(2) The finance company to proceed to the organization of the new 
company; to procure the engraving of the bonds and stock, and the set- 
tlement of outstanding claims; to procure a loan of from three to four 
hiindred thousand dollars upon the piedge of the présent bonds of the 
Toledo & Indianapolis Railway Company, or upon the bonds of the new 
company; the cash proceeds of thèse bonds to be used in extending the 
road, in canceling loans prior to the mortgage, and the settlement of 
other claims; such loans to be secured by Brown's notes, with the bonds, 
at not more than 60 cents on the dollar. 

(3) The stock and bonds of the new company to be used for the pur- 
chase of the stock, bonds, and property of the old company, in payment 
of its debts and in extending its road, the stock of the new company to 
be fixed at $25,000 per mile, and the bonds at $20,000, and to hâve 40 
years to run, at 6 per cehti interest. 

(4) The stock and bonds of the nev/ company to a certain amount to 
be paid for in the stock, bonds, and property of the old company, and 
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the remainder of the bonds and 45 per cent, of stock to be negotiated, 
and the proceeds used in extending the Une. 

(5) The finance company to undertake the negotiation of the entire is- 
sue of the bonds and 45 per cent, of stock of the new company for the 
means necessary to retire the securities of the old company, take up the 
claims, and extend the road. 

(6) The finance company to hâve a commission of 2i per cent, upon 
the money raised "by way of loans, or by means of the settlement of the 
claims." 

(7) The finance company to bave the right to negotiate the sale of the 
$800,000 of bonds of the old company, and also to hâve the right to ne- 
gotiate ail the bonds and 46 per cent, of the stock to be issued by the 
new company for the purposes expressed in this agreement. 

(8) The finance company to hâve the right to negotiate the settlement 
with the rolling-mill of Chicago, and to use therefor the bonds and stock 
of the new company. 

(9) The finance company to receive, "in considération of the prem- 
ises," a commission of "ten per ceu,t. on the face or par value of the bonds 
and stock issued, and to be issued, by said railroad companies and ne- 
gotiated;" said 10 per cent, on said bonds being payable in said bonds at 
par, or in the net cash proceeds of the sale therefor, at its option, and on 
said stock in said stock at par; "sueh payment or deliveries to be made 
from time to time, pro rata, as any of said bonds shall be negotiated, 
sold, or exchanged for outstanding liabilities, or for property, labor, and 
materials required by said railrc id companies, or either of them, or oth- 
erwise used or disposed of." 

(10) In addition to this commission, there was appropriated to the 
finance companj'^, in further considération of its undertaking to securethe 
marketing of the bonds, 45 per cent, of the capital stock of the new com- 
pany. 

(11) Brown was to be elected président of the new company, to bave 
45 per cent, of its stock, and the naming of a majority of the board of 
directors of the new company. 

The other articles of this contract are not necessary to be considered 
hère. The gênerai purpose of the contract was twofold: First, the pro- 
curing of the temporary loans of three or four hundred thousand dol- 
lars to relieve Brown, and redeem the bonds of the road which had been 
pledged to its varions creditors; second, to sell and dispose of bonds to 
repay this temporary loan, and reinstate Brown in the control of the 
road. It is claimed by the finance company that the récital in the in- 
troduction to this agreement of Brown's ownership of the bonds is un- 
true; that, in fact, ail of thèse bonds had been issued and delivered to 
the creditors of the road as security for their claims. We do not, how- 
ever, regard the exact interest of Brown in thèse bonds as material in the 
considération of the question before us. In entering into the contract, 
be assumed to be the owner of bonds, the finance company dealt with 
him as such, and no other person bas set up a claim to them in thèse 
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proceedings; and we are bound to treat the case as if he were the 
légal owner, though it appears very clearly that such ownership was not 
absolute, but that the bonds were pledgedtosundrycreditors ofthe road; 
and, in putting a construction upon thèse contracts, itis perfectly proper 
to consider this as ooe of the circumstances surrounding the transaction. 

It further appears, and it is not disputed, that the commission of 2è 
per cent, provided for in the sixth article of this agreement upon the 
amount of money raised by loan, namely, $8,125, has been paid, and 
the only controversy between thèse parties relates to the commission of 
10 per cent, provided for by the ninth article, upon the face or par value 
of the bonds and stock issued and negotiated. The détermination of 
this question requires us to consider the further transaction between thèse 
parties. Little appears to hâve been done under the contract above men- 
tioned for several months. Although Brown's notes to the amount of 
$325,000 had been made and delivered to the finance company, the 
necessary collaterals did not accompany them, and no loan had been se- 
cured. It was realized that some way must be found toraise the money 
in advance of the delivery of the collaterals, so that the money so raised 
might be used to release the collaterals from the existing liens upon them. 
In September the finance company succeeded in enlistihg the aid of 
Mason ^ Jillson, of Providence, R. I., and upon the 24th day of Sep- 
tember, 1884, another contract, known as the "tripartite agreement," 
was entered iato between Brown of the first part, the finance compan}- 
of the second, and Mason & Jillson of the third part. This agree- 
ment, after reciting the prier contract, and the fact that the finance com- 
pany had requested Mason & Jillson to take Brown's notes on behalf of 
themselves and associâtes, provided that Brown should make bis notes 
payable to his own order within two years, with interestat 6 per cent., 
to be accompanied by first mortgage bonds ofthe Toledo & Indianapolis 
Railway Company, at the rate of 50 cents on the dollar, as collatéral se- 
curity; , that the net proceeds of the loan were to be applied to the pur- 
chase of outstanding claims against the road, and also to the building 
ofthe extension; that ail outstanding claims so purchased should be as- 
signed to the American Finance Company, in trust; that, if any of the 
proceeds of the loan should remain aîter the purchase and delivery of 
the claims, it should be paid over to Brown. The stock of the railway 
company was to be deposited with the finance company. A bonus of 
10 per cent, on the amount of the bonds pledged as collatéral security 
was to be paid to the purchasers of the notes. Brown was to forward or 
retard the foreclosure ofthe mortgage, as the holders of the notes might 
deem advisable. The ninth article of the contract was as follows: 

"AU the remainder of said ^800,000 of flrst mortgage bonds of said Toledo 
& Indianapolis Kailway, over and above the $650,000 of the same pledged to 
secnre the payment of said $325,000 of said notes, are hereby appropriated as 
follows: First, to the purchasers of said notes, their said bonus, amounting 
to $65,000 thereof, to be distributed among them pro rata, according to their 
respective holdings of said notes; second, to said American Finance Company 
$80,000 thereof, in full payment of ail its claims for commission for negotiat- 
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ing the said $800,000 of said bonâa; third, to said BroWn $5,000,thereof,— 
such appropriation and the delivery of said bonds to be made from time to 
timej3»-o rata, as said notes are disposed of." 

The other provisions of the contractare unimportant in this connection. 

Immediateiy after the exécution of this contract the commission of 2J 
per cent, provided for by the first contract was charged up against Brown 
upon the books of the finance company. 

It is insisted by the exceptors to this report that, inasmuch as the 
,000 of the bonds and stock were ne ver negotiated or sold or ex- 
changed for outstanding liabilities, the commission of 10 per cent, pro- 
vided by the ninth article of the original agreement was never earned; 
that the $80,000 bonds which were deposiled with the finance company 
should be treated as having been held in a trust which has l'ail ed, and 
should be surrendered to them as the assignées of Brown, the original 
owner. It may be true that the bonds and stock were never negotiated 
or sold as provided in the agreement, and yet it was perfectly compétent 
for thèse parties to treat the transaction with Mason & Jillson as a ful- 
fillm«nt of the obligations of the finance company with respect to thèse 
bonds, or as entitling them to a commission of 10 per cent., irrespective 
of their original obligation. This is apparently what was contempla ted 
by Short in bis letter to Brown of September 16, 1884, written while 
the negotiations with Mason & Jillson were pending, and eight days be- 
fore the exécution of the second contract. In this letter he speaks of 
his negotiations with Mason & Jillson, and, after mentioning the terms 
upon which they seemed to be willing to raake the loan, added: 

"Our company cannot afford, of course, for tlie little two and one-half per 
cent, commission on the loan, only, to use its position and capital to set the 
road on its feet, and take the risk of your death, and any contingency that 
might otherwise arise; and hence we and Messrs. .Jillson and Mason are treat- 
ing the negotiiition as a sale of the bonds, but, in doing this, our company 
extinguisbes ail its daims for commission, so far as the présent portion of the 
road is concerned." 

It is true that Mr. Short in his letter speaks of depositing its $80,000 
of bonds in trust "along with yours and theirs," but immediateiy fol- 
io ws this up by adding: "We will not be entitled to any commission on 
the bonds of the new company to be issued to take up the old." The 
word "trust " hère seems to hâve been somewhat loosely used, and it is 
difficult to see exactly what Mr. Short intended. Brown's reply to this 
letter was entirely non-committal. It simply acknowledged its receipt; 
said that he had only read enough of it to know when to expect Short 
at Northampton, and arranged to meet him there. 

Reading in connection with this letter the ninth article of the tripartite 
agreement, wherein it is provided that ail of the bonds, over and above 
the $650,000 pledged to secure the payment of the notes, were "hereby 
appropriated " (1) to the purchasers of said notes their said bonus of 
$65,000; (2) to the finance company $80,000 in fuU payment of ail its 
claims for commission for negotiating said $800,000 of said bonds, — it is 
difficult to avoid the conclusion that this $80,000 was turned over to the 
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fii»nce Company in payaient of their services rendered and to be ren- 
dered in connection with the Mason & Jillson transaction. In signing 
this contract Brown must liave known, or was bound to know, if be did 
not fully realize it in fact, that tbe finance compauy would interpret tbe 
ninth article in accordance with Short's letter, or as a carryingout of bis 
proposition in that letter, tbat tbe negotiation with Mason & Jillson sbould 
be treated as a sale of tbe bonds. It is well-settled principle of law, 
and one whicb, I think, applies hère, tbat, where tbe language of a 
promisor may be understood in more sensés tlian one, it shall be inter- 
preted in tbe sensé in whicb be had reason to suppose it was understood 
by tbe promisee. Barhw v. Scott, 24 N. Y. 40; Hoffman v. Insurance 
Co., 32 N. Y. 405; Potter v. Berthelet, 20 Fed. Rep. 240. 

So far as regards tliis article, Brown was tbe promisor, since be is the 
only party who bas power to make tbe appropriation, and, if he had 
had Short's letter in mind , could hardly bave failed to understand tbe 
meaning of the clause referring to the $80,000. 

Indeçd, tbe use of tbe words "are hereby appropriated" indicate pretty 
clearly a présent intent to make a payment for services already per- 
formed, and perbaps, also, an advance payment for services contem- 
plated and expected in the same connection. Indeed, it is quite mani- 
fest that certain services were performed in connection with the organiza- 
tion of tbe new company, the tra sl'er of the property of tbe old Com- 
pany, and the engraving, issuing, and negotiating of tbe bonds and stock 
of tbo new company. Granted that this commission seems an exorbitant 
sum for the services contemplated, yet if Brown was the owner of thèse 
bonds, — and foy ail that appears in this regard he was such owner, — it was 
compétent for him to pay sncb sums as he chose. Parties standing in 
tbe relation of the finance company are not usually modest in their ex- 
actions, and promoters of insolvent raihvay companies, who are looking 
about for aid in extricating their roads f'rom financial dîfiiculties, are 
generally required to pay a round sum in compensation. The expenses 
provided for in this particular transaction seem to hâve been as follows: 

(1) A commission of 2J per cent, on the amount of tbe loan raised by 
the finance company. Article 6. 

(2) A commission of 10 per cent, upon tbe par value of the bonds 
and stock issued and negotiated. Article 9. 

(3) Forty-five per cent, of the capital stock of tbe new company for 
tbe securing and marketing of its bonds. Article 10. 

Also the foUowing compensation under the tripartite agreement: 

(1) A bonus of 10 per cent, on the amount of bonds pledged as col- 
latéral security to the purchasers of Brown 's notes, (article 6,) amount- 
ingto $65,000, (article 9.) 

(2) Fifty thousand dollars in bonds to Mason & Jillson for their serv- 
ices in the examination of tbe railway, and for said responsibility as in- 
dorsers. Article 9. 

Thèse commissions, aggregating nearly $195,000 in bonds, besides tbe 
stock, in a transaction involving but $800,000, certainly seem extremelj'' 
libéral, and, if Brown bad been acting as agent for others, it is possible 
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his prineipals raight hâve just cause for complaint. But, as he appears 
to hâve been himself the principal in the entire transaction, he must be 
held to his bargain. 

The case of the finance company does net dépend upon the reasona- 
bleness of thèse charges, but upon the question whether there was an 
agreement to pay them, and we must either adopt the theory that it was 
to receive the $80,000 for the negotiating of this transaction with Mason 
& Jillson, or that the company was content to accept the commission of 
2J per cent., which, under the circumstances, seems as much too little as 
the other seems too much. 

But, conceding that the 80 bonds were deposited with the finance com- 
pany as the property of Brown in trust for services thereafter to be per- 
formed in negotiating the bonds, the company was entitled to a reason- 
able time to perform those services, and Brown had no right to rescind 
this contract until there had been a breach on the part of the company. 
That the contract was expressly rescinded by Brown by letters of Janu- 
ary 4, 1886, to Mason, to Jillson, and to the finance company is not 
denied. Does the évidence show that there had been a breach of their 
contract on the part of the finance company? The breaches relied upon 
in Brown's notice are the refusai to issue the stock of the new company 
in his name, the rel'usal to allow him to name a majority of the board 
of directors, and the failure to sell the bonds. 

Our attention is not called to any provision of their agreements which 
determined in whose name the stock of the new company should be issued 
in the first instance. It is true that article 11 of the first agreement pro- 
vides that Brown is to be elected président of the new railroad company, 
and is to hâve 45 per cent, of the stock of such company, and the 
naming of a majority of its board of directors. But this seems to be 
qualified to a certain extent by the fifth article of the tripartite agree- 
ment, which provides that ail the full-paid stock of the Toledo & Indian- 
apolis Company is to be issued and deposited with the finance company, 
and is to be disposed of as follows : Upon payment of the loan, or in 
case of default of such payment, there is to be issued and delivered by 
said trustée to Mason & Jillson $360,000 of said stock; to said Brown, 
$408,000; and to said. American Finance Company, $32,000 thereof, — 
"the same to be issued in the names of said parties, respect! vely." There 
seems to be nothing in this article to indicate in whose name the stock 
was to be issued when deposited with the finance company, and prior to 
its disposition under the article. Neither does this article refer to the 
stock of the new company, but apparently to the stock of the old. It 
is quite possible that the parties understood that the new stock was- to 
take the place of the old, and be subject to the provisions of this article. 
But, however this raay be, it appears that a meeting of the incorporators 
of the new company was held at Toledo, March 26, 1885, at which ail 
the incorporators were présent, viz. , White, Mason, Brown, Walker, and 
Follett, each subscribing to 1 share of stock, except Mason, who also 
subscribed for 7,995 shares, and certificates were issued accordingly. 
At the same day a meeting of the incorporators was held, at which ail 
the stockholders were. présent, (Brown signing the call and acting as sec- 
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retary,) and ail were eiected directors, each receiving 8,000 votes, and 
each receiving ail the votes cast, and the votes of ail the subscribers to 
the stock. At the same day a meeting of the directors was held, at which 
Brown acted as secretary. At this meeting White was eiected président 
of the Company, Mason, vice-président, and Brown, gênerai manager, 
by the unanimous vote of the board. Another meeting of the stock- 
holders was then held, at which the action of the board of directors in 
direeting the issue of paid-up certificates of stock in the name of the sub- 
scribers thereto was approved by the vote of every stockholder and sub- 
scriber. In his afEdavit Brown says that, as soon as he ascertained that 
it was the purpose of the finance compauy to elect White président of the 
road, he remonstrated against it, and demanded and insisted on perform- 
ance of the agreement that he should be made président, and only sub- 
mitted because he could not help himself. 

But, after having assented to the issue of the stock in Mason's name, 
and voted for the élection of White as président and the other parties as 
directors, it hardly lies in his mouth to make use of this action as a rea- 
sou for rescinding his contract with the finance company. 

Was there a failure td sell the bonds, as required by the contracts? 
The only limit of time within which the bonds were to be sold is con- 
tained in article 14 of the original agreement, which provides that, un- 
less the finance company raises the money necessary for the extension 
of the road to Columbus, or other points to be agreed upon, within one 
year from the date of procuring the loan , or from the date of the pur- 
chase of said road, then this contract for negotiating securities of and 
for said extension may, at the option of Brown, become null and void. 

There was no limit of time within which the other bonds were to be 
sold to pay the loan, and, as the loan was made to run two years, it 
would seem that there was no obligation to dispose of the bonds before 
that time, but, in any event, as no complaint seenis to bave been made 
of their delay in selling the bonds prior to January 4, 1886, it is diffi- 
cult to see how the fact that they had not been sold would authorize him 
to rescind the contract upon that ground. The questions arising upon 
thèse alleged breaches of contract by the finance company are not dis- 
cussed at length in the briefs of the learned counsel for ,the exceptors; 
but, so far as we can see, the évidence does not establish the fact that a 
breach had been committed which authorized Brown to repudiate or put 
an end to the contract, and forfeit the commissions which the company 
were entitled to earn by its performance. Indeed, the real reason for 
declaring this forfeiture seems to hâve been, not so much a breach of the 
contract on the part of the finance companj', as the fact that Brown in the 
mean time, on December 10, 1885, had entered into another contract with 
the Hocking Valley road, in which he seems to bave contemplated another 
and différent disposition of the bonds, stock, and property of the défendant 
company. Upon the whole, we see no reason for disturbing the report 
of the master upon the subject of thèse bonds. 

The 27 Hazard bonds, so called, were deposited by Brown as security 
upon his contract of December 10, 1885, with the Hocking "Valley Road. 
They were subsequently'translerred by the railroad to Hazard under his 
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contract with the road of March 21, 1887. Hazard swears that lie paid 
$40,000 in cash for thèse bonds, and $22,500 in stock of the Toledo, 
Columbus & Southern Kailroad. Judge Burke, one of the exceptors, 
while on the witness stand, gave the foUowing testimony with regard to 
thèse bonds: 

"Question. New, Mr. Burke, do y ou, before the master hère, question the 
title of Mr. Hazard 's bonds, or the bonds he holds? Answer. I am not mak- 
ing any question about them either way ; they do not belong to us. * * * 
Isay we hâve nothing to do with thetn. They do not afïectme any. * * * 
I can only say, as far as we are concerned, we do not ovvn them, unless it ia 
under the gênerai clause of our contract; and that would be subject, I sup- 
pose, to any rights of Mr. Hazard. * * * 1 had made a contract as vice- 
président of the Hocking road, * * * and under that there was some 
money advanced to Mr. Brown, — $24,500. Mr. Brown having pledged twen- 
ty-seven of them at that time, * * * he asked me what he should do with 
thetn. I direeted him to deposit them in the Central Trust Company as an 
entirely spécial deposit, and take their receipt. He delivered to me the receipt 
for the twenty-seven bonds, and the stock, whatever there was of it; and, 
wliile nothing was said about them, I supposed they took the place of aome- 
thing that the road was to hâve as a security for the money that had been ad- 
vanced to Brown. * * * Afterwards Hazard told me he had piirchased 
thé contract and the bonds, — whatever went with it. That is the extent of 
my knowledge upon Chat subject." 

We do not perceive anything in this testimony to invalidate Hazard's 
title to thèse bonds, nor bas any évidence been pointed ont which satis- 
fjes us that the title of the holdere of the remaining bonds is not good. 

The exceptions to the report of the spécial master are therefore over- 
ruled. 



Mexican Ore Co. V. Mexican Guadamjpe Mining Co. et al. 
(Cireuit Court, D. New Jersey. September 3, 1891.) 

1. iNJnNCTiON— Restkaikins Execution Sale. 

An injunotion wlU not issue to restrain an exécution sale of real estate in a for- 
eign State, and f rom prosecuting légal prooeedings therein against its owner for 
the collection of a debt alleged to be due défendants, whereil appears that judg- 
ment in the action bas been rendered and sale made thereunder to parties not be- 
fore the court. 

3. JUKISDICTION— CONTBOVEHSIES BETWEBN RBSIDBÎITS OP DIITEEENT STATES. 

Plaintiff, TOho was a résident of Missouri, brought an action in the United States 
circuit court of New Jersey for spécifie performance of défendant corporation's 
; contract to sell certain smelting ores to him, and judgment was rendered as prayed 
therein, and défendant was enjoined from disposing of the ores to any other per- 
sons, and from interfering in any manner with the produot of the n ines. Défend- 
ant disregarded the order, and its ofQcers and directors were adjudged guilty as of 
a contempt. Afterwards a supplemental bill was filed, alleging that one of the di- 
rectors, a résident of Pennsylvania, who was not a party to the original bill, al- 
though he was one of those adjudged in contempt, had commenced légal prooeed- 
ings in a foreign state, where the mines were located, to enforce the collection of a 
debt due him from the corporation, and had procured the appointment of a receiver 
and an order of sale in satisfaction of the debt, and that such proceedings were in- 
stituted to évade the decree for spécifie performance of the contract previously 
rendered. Held that, the supplemental bill being between différent parties, and 
introducing a new controversy, the court had no jurisdiction thereof under Act 
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Cong. March 3, 1887, as améndea by Aot Congr Aug. 13, 1888, providing that "no 
person shall be arrested in one district for trial in another in any civil action be- 
fore the circuit or district court, and no civil suit shall be brought against any per- 
son by any original process or proceeding in any other district than that whereof he 
is an inhabitant; but where the jurisdiction is founded on the fact that the action 
is between citizens of différent states, suit will be brought only in the district of 
the résidence of either the plaintifE or the défendant. " 

S. InJUNCTION— CONTEMPT. 

The director would not be deemed gulîty of contempt where it âppeared that 
after service of the injunctlon on thè corporation he resigned his office, and sued 
it upon a bona flde indebtedness due him, and oaused a sale of its property in satis- 
faction of the judgment obtained. 

In Equity. Application for injunction. 

Samuel H. Ordway, for the motion. 

S. Davis Page and Samuel Dickson, cont^'a. 

Green, J. Upon the llth day of May, 1889, the complainant filed 
its bill of complaint in this court against the Mexican Guadalupe Min- 
ing Company, the Villaldama Developing Company, the Mexican Na- 
tional Exploring & Mining Company, and the Yguana Smelting & Min- 
ing Company, alleging, inter alia, that the said défendant companies had 
made, enteïed into, and execuled a certain contract in writing with the 
complainant to sell and deliver to it certain smelting ores mined by said 
contracting companies in Mexico, and necessary for the conduct of the 
business of the said complainant at its foundries in Kansas City, Mo.; 
that said défendants refused or neglected to perform such contract, or to 
keep and abide by its terms and conditions, but utterly failed so to do; 
that such course of conduct worked irréparable injury to the complain- 
ant; and it therefore prayed that the said défendants might be decréed 
specificaUy to perform the said contract in ail its terms, and, in aid of 
such performance, that they might be enjoined by a writ of injunction 
of this court from selling or disposing of any of the smelting ores pro- 
duced or mined from the mines of the said défendants to any other per- 
sons than the complainant during the iife of the contract; and, further, 
that a receiver for the said corporations and their respective properties 
should be appointed by this court for the better protection of the inter- 
ests of ail concerned. Upon filing this biJl an order to show cause why 
an injunction pendente lite shouid not issue against the défendant was 
granted. Incorporated in this was a temporary restraining order in the 
terms of the prayer of the bill. Ail of the défendants âppeared and 
filed their respective answers to the bill of complaint, and upon the 
pleadings and accompanying afBdavits this court, after thorough con- 
sidération, on the 7th day of August, 1889, made an order practically 
requiring the spécifie performance of the contract in question, and en- 
joining the défendants from disposing of their smelting ores to any 
other person or persons than the complainant, and from intermeddling 
with the product of their mines in any way or for any purpose, except 
as might be nece.ssary for the due performance of the said contract; and 
while the application for a receiver was not at that time granted, yet a 
manager for said mines was appointed by the court, that through his 
supervision of said mines the said contract might the more surely be per- 
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formed. Tliis order, as it appears, was duly served upon the défend- 
ants, but was productive of no resuit; on the contrar}'-, it was expressly 
charged by the complainant subsequently, and it was made to appear 
to the satisfaction of the court, that the défendant willfully and pur- 
posely refused to obey it, and thereupon proceedings were initiated by 
the complainant, having for their object the attachment of the officers 
and directors of the détendant corporations as for a contempt. Upon 
that question affidavits and answering affidavits were submitted by either 
side, and after a very full and exhaustive argument of the questions in- 
volved this court did adjudge the officers and directors of the said cor- 
porations guilty as of a contempt in their fallu re to obey in good faith 
the order of this court, and a fine of $1,000 was imposed as punishment 
for such failure. This order was made April 14, 1890. William M. 
Clayton was one of the directors of the deiendant companies who were 
so declared guilty of disobedience of the mandate of this court. 

On the 17th day of May, 1890, the complainant filed its supplemental 
bill against the défendants in the original bill and against William M. 
Clayton, Severo Mallet Prévost, and William C. M. Jones, who were not 
défendants in the original bill, in which, after reciting the allégations and 
charges of the original bill, and the action of the court thereupon, and 
the contempt proceedings, the complainant alleged as new matter that 
Clayton, by Prévost, bis attorney, had commenced, since the order of the 
14th of April, 1890, hereinbefore mentioned, in the courts of Mexico, 
certain légal proceedings to enforce the collection of an alleged indebted- 
ness of the défendant corporations to him, the said Clayton, individually, 
which indebtedness was said to be about $500,000; and that in said pro- 
ceedings the said Clayton had procured — First, the appointment of Jones 
as a receiver for the said défendant companies and their property; and, 
secondly, an order of the court directing the said receiver to sell the mines 
and the property of the said défendant corporations in Mexico, to satisfy 
the said alleged indebtedness. That the said défendant companies against 
whom the said proceedings were pending were conniving in such action 
for the purpose of making it impossible for them to carry ont the order 
of this court specifically to perform their contract with the complainant. 
And the bill prayed that the said défendants William M. Clayton, Severo 
Mallet Prévost, and William C. M. Jones, and their attorneys and agents, 
might be restrained and enjoined from prosecuting or proceeding with or 
taking any action whatsoever in any action or proceeding, of whatsoever 
nature, brought, commenced, taken, or had by them, or either of them, in 
the courts of Mexico, for the purpose or with the object of enforcing the 
said indebtedness alleged to be due to the said Clayton from the said de- 
fendant companies, and from selling or attempting to sell or in any way 
disposing of any of the mines or property of the défendant companies 
situate in Mexico or elsewhere, for the purpose of satisfying the said in- 
debtedness alleged to be due to the said Clayton; and that they might be 
enjoined and restrained from interfering with or obstructing or preventing 
the carrying out of the order of this court dated July 10, 1889; and for 
such other and further relief in the premises as the nature of the case 
Y. 47F.no. 5 — 23 
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might seem to require. Upon filing the bill a rule to show cause why 
such enjoining order should not be granted was allowed, and made return- 
able on the 3d day of Julj', 1890. For varions causes said matter bas 
been continued, chiefly upon application of the complainant, until the 
présent hearing of the cause. From the affidavits, record, and statements 
submitted on the argument of this rule it appears that the sale of the 
property of the défendants was duly made under the process of exécution 
issued out of the proper court in Mexico at the suit of Mr. Clayton on 
the 22d day of May, 1890. The copy of the order to show cause why 
the enjoining order should not be made, heretofore referred to, was not 
served upon Mr. Clayton until October, 1890. It thus appears that 
by the présent motion this court is asked to enjoin Clayton and his co- 
defendants (who, it must be said parenthetically, hâve not been served 
with any notice of this proceeding) from prosecuting or proceeding with 
or taking any action or proceeding whatever in the courts of Mexico for 
the purpose of enforcing any alleged indebtedness due to the said Clayton 
from the said défendant corporations, and from selling any of the mines 
or property in Mexico belonging to them for the purpose of satisfying 
such indebtedness, when in point of fact, as appeared on the argument, 
the sale of the property of the défendants in Mexico at the suit of Clay- 
ton was had and consummated more than a year ago, and title thereunder 
passed to third parties not before the court. 

Under such circumstances, should a preliminary injunction be granted? 
I think not. The purj^ose of such an injunction is to préserve, until the 
final hearing of the cause, matters in statu quo. This is its only proper 
and legitimate object. The right to deraand such an extraordinary ex- 
ercise of the power of a court dépends always upon the équitable position 
of the parties at the time the application is really made. What that 
condition was at any preliminary stage of the cause is not to be consid- 
ered. The criterion by which thé issue of the writ is to be allowed or 
refused is to be found in the question: Does the position of the parties, 
the status of the matters involved at this présent moment, justify the ex- 
ercise of the power? Writs of injunction are not to be scattered loosely 
by the court for a tentative purpose only, but there must appear an im- 
pending injury, which demands instant préventive action to justify their 
allowance. Now, in this case, this court is requested to issue a prelim- 
inary injunction to prevent a creditor of a corporation from prosecuting 
to judgment a claim against such corporation, and from enforcing such 
judgment by the sale of the défendants' property situate in Mexico, 16 
months after the judgment lias been not only obtained, but satisfied by 
a .sale under the proper judicial process of the courts of Mexico, under 
which the défendants' property bas been seized and disposed of. Is it 
not perfectly clear that the time for such action by this court bas long 
since elapsed ? If the act to be prevented has been donc, would not the 
order enjoining the doing of such anactbeanabsurdity, — amereèrw^wm 
Julmen of no possible power or effect? The only answer to this question 
must be in the affirmative; and it follows, tberefore, that the court is 
asked to do an empty and utterly profitless act which cannot bave any 
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bénéficiai effect. Such course of action, if indulged in by a judicial 
tribunal, would justly be pronounced neither seemly nor becoming. 

But if it were proper, upon the facts disclosed in thèse proceedings, to 
grant the prayer of the bill in question at this time, there is still an in- 
superable objection to such action by the court. The bill states in ex- 
press terms that the Mexican Ore Companj^, the complainant, is a cor- 
poration duly organized under the laws of the state of Missouri, and a 
citizen of the state of Missouri, having its place of business and abode 
at Kansas City, in said state of Missouri; and that it brings its supple- 
mentai bill against William M. Clayton, who, it déclares, is a citizen of 
the state of Pennsylvania, doing business and having his abode at Phil- 
adelphia, in the state of Pennsylvania. The act of congress of March 
3, 1887, as amended by the act of August 13, 1888, touching the juris- 
diction of this court, makes the following provision: 

"No person shall be arrested in one district for tri^I in another in any civil 
action before tlie circuit or district court, and no civil suit sliall be brought 
against any person by any original process or proceeding in any ottier district 
than that whereof he is an inhabitant; but vvhere the jurisdiction is founded 
on the fact that the action ia between citizens of différent states, suit shall be 
brought only in the district of the résidence of either the plaintifC or the de- 
fendant." 

It seems clear upon the mère reading of this act that this court can 
hâve no jurisdiction of a suit commenced by a citizen of Missouri 
against a citizen of Pennsylvania. The sole ground of jurisdiction in 
this case is that the suit is between citizens of différent states. The law 
is imperative that in such case the suit must be brought either in that 
district in which the plaintifï résides or in that district in which the de- 
fendant résides. That condition is not complied with, admittedly, in 
this cause. The complainant, to relieve itself of this embarrassing po- 
sition, asserts that its supplemental bill, now filed, is ancillary to the 
original bill heretofore filed in this court by the party complainant, and 
that it is a well-settled principle that the court will retain jurisdiction 
of the cause under such eircumstances, although the parties that may be 
brought in by the ancillary bill are citizens of the same district as the 
complainant. It is undoubtedly true that where the circuit court of the 
United States has acquired jurisdiction of the parties and of the subject- 
matter of a suit, and ancillary proceedings are instituted, the court will 
retain the jurisdiction, although the parties upon the différent sides of 
the controversy are citizens of the same state; but I think that such 
principle cannot be invoked in this case, to enabie the complainant to 
maintain this bill. This supplemental bill introduces new parties, and 
an entirely neW controversy, not at ail necessary to be decided in order 
to bave a final decree on the case presented by the original bill. That 
bill was to compel the spécifie performance of a contract. That contract 
was for the supplying to the complainant certain ores, after undergoing 
a process of manipulation and concentration. To carry ont such con- 
tract it is apparent that it is not an absolute prerequisite that thèse very 
mines should be in the possession of the défendants. With or without 
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them, the défendants rest under the obligation of their con tract, and 
may be decreed to perform it literally. But the action of Claytou, so 
deprecated and condemned by the complainant, aff'ects the mère actual 
possession of the mines only. It does not deprive the défendants of their 
ability to perform their contract. What possible connection, then, can 
the matter set up in the supplemental bill hâve with the object of the 
original bill? Hovv can it be held to be necessary to décide whether or 
not Clayton is a bonafide creditor of the défendant corporations, and, as 
such, bas or bas not a right to collect bis debts due fiom them by a suit, 
in order to decree a spécifie performance of a contract to which indi- 
vidually be was not a party, nor in which was be, as an individual, at 
ail interested, nor which can be affected in any wise by bis action? In 
Oivss V. De Valk, 1 Wall. 14, it was held that a cross-bill filed in that 
cause on behalf of parties made défendants in the original bill against 
Cross was an original bill in its nature, in that it introduced an entirely 
new controversy, not necessary to be decided in order to bave a final de- 
cree on the case presented by the original bill; and being, therefore, in 
the nature of an original bill, such cross-bill could not be sustained 
against Cross, the défendant, he being neither a citizen nor a résident 
of the jurisdiction in which the bill was filed. This case is very similar 
to the one before the court. I think that the proper description of this 
supplemental bill is that it is an original bill, so far as Clayton is con- 
cerned. 

If, then, this bill, although called an "ancillary bill," is in its nature 
an original bill, so far as Clayton is concerned it is évident that this 
court is wholly without jurisdiction, and no order such as is prayed for, 
nor any other order, could be, by it, made in the cause. 

At the same time the motion for an injunction was presented to the 
court a motion to attach William M. Clayton for contempt in not obey- 
ing the order of July 10, 1889, was presented to the court. So much 
of the order of July 10, 1889, as applies to Mr. Clayton is to be found in 
the enjoiuing clauses of that order, which was directed not only to the com- 
panies défendant, but as well to their ofScers, directors, trustées, agents, 
employés, workmen, and servants; and it is admitted that at that time 
and up to April 10, 1890, Mr. Clayton was a director and vice-président 
of one or ail of the défendant corporations. By the tender and by the 
acceptance of bis résignation bis connection witli such corporations law- 
fuUy ceased on that day. It is undoubtedly true that an injunction or 
an enjoining order against a corporation and its oflicers, although the 
ofRcers are not naraed personally, and are not parties to the record in 
any way, is binding upon them; but the scope of such an injunction or 
enjoining order is to restrain the oflicers frorn doing the act prohibited 
in their officiai capacity as an officer of the corporation, or in their in- 
dividual capacity, for the benefit or in the interest of the corporation en- 
joined. If after the service of such an order or such an injunction upon 
a corporation an ofïicer thereof severs bis connection hona fide with such 
corporation, his action thereafter as an individual in the enforcement of 
bis own vested rights, and not in fraud of the order of the court, nor for 
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the benefit of or in the interest of the corporation of which he was lately 
a member, would not be in contravention of such order, nor subject him 
to punishment for contempt. Assuming that Mr. Clayton was a hona 
fide creditor of the défendant corporations, after he severed his connec- 
tion with those companies, certainly, he was not prohibited, by the order 
enjoining the défendant corporations and their officers from meddling 
with or disposing of the corporate property, from commencing légal pro- 
ceedings to enforce the collection of his own individual claims. Pos- 
sibly it might bave been more proper for Mr. Clayton to bave applied 
to this court to be absolved formally from the terms of the enjoining or- 
der, but such a technical failure on his part to seek permission of this 
court to prosecute his suit ought not to be exaggerated into a contempt, 
or to be punished as such. For the purposes of this motion it must be 
taken as proved that Mr. Clayton was a bona fide creditor, and that he 
did prosecute his suit solely in his own individual interest, antagonistic- 
ally to the défendant corporations; for it appears from the record that ail 
the allégations made to the contrary in the affidavits annexed to the 
supplemental bill of complaint are made only upon information and be- 
lief, and are not based upon the personal knowledge of the varions dé- 
ponents; while, on the other hand, Mr. Clayton, in the atfidavit which 
he bas presented to the court, states in emphatic and positive terms that 
he is such bona fide creditor, particularizing how such indebtedness was 
created, the amount of it, and that the proceedings taken in Mexico 
were taken under the advice of counsel learned in the law, and for his 
own individual protection. Diligence in creditors is not to be con- 
demned or punished in the interests of those who hâve not succeeded in 
coUecting their claims. Without discussing the varions other points 
which hâve been raised by the counsel for the plaintiff, and ably argued, 
and as ably contested by the counsel for the défendants, it is enough to 
say that the court is not willing to judge Mr. Clayton guilty of contempt 
of the order of July 10, 1889, and the motion to attach him is denied. 

AcHEsoN, J., concurs. 
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Red RrvEE Cattle Co. v. Needham et al. 
{Circuit Court, N. D. Texas. July, 1891.) 

Second Writ of Errob— Approval op Bond— Grantino Citation. 

After a wrlt of error bas been dismissed by the suprême court opon tho ground 
that the prépondérance of the évidence in the record shows that the property re- 
covered was not of sufScient value to give that court jurisdiction, a second writ of 
error is not a writ of right, which, when issued by the clerk, makes it obligatory 
upon a judge to sign the citation and approve the bond, even though additional évi- 
dence as to the value of the property has been presented to the trial court. 

Application to Justice Lamar to hâve him sigti a citation and approve 
a bond on a second writ of error, At chambers, Washington. 

' Lamar, Justice. This is an application made to me by Robertson & 
Coke, attorneys for the Red River Cattle Company, in the above case, to 
sign a citation and approve a bond, in order to render effectuai a second 
writ of error issued by the clerk of the circuit court of the United States for 
the northern district of Texas. The facts as they appear from the appli- 
cation and in the report of the case of Red River Cattle Go. v. Needham, 
137 U. S. 632, 11 Sup. Ct. Rep. 208, are as follows: On January 24, 
1890, in an action of trespass to try title, R. H. Needham and wife, D. 
R. Gash and wife, and John M. Gilbert, plaintiffs, recovered a judgment 
against the Red River Cattle Company, défendant, in the above-men- 
tioned court, for an undivided one-half interest in a tract of land situated 
in the northern district of Texas. On the trial the defendant's attorneys 
excepted to certain rulings of the court allégea to be erroneous, and took 
bills of exceptions, which were duly signed and incorporated in the rec- 
ord. On February 10, 1890, they applied to the Honorable A. P. Mo 
CoEMicK, district judge, before whom the trial was had, for a writ of er- 
ror, and filed with said application three formai affidavits, to show that 
the value of the land recovered was more than $5,000. On the same 
day the writ was allowed and perfected. On February 22d following, 
défendants in error liled a motion asking the court to set aside the allow- 
ance of the writ of error, on the ground, among others, that the matter 
in controversy was not of sufficient value to confer jurisdiction on the su- 
prême court, and filed with said motion a number of affidavits to sus- 
tain this position. Perhaps it is proper to mention hère that the appli- 
cation to me States that this motion was made without any notice to the 
défendant or its attorneys, and without any knowledge on their part that 
there was any controversy as to the sufficiency of the amount in dispute. 
This latter allégation is hardly consistent with the previous statement 
that the défendant itself filed three affidavits before the motion to set 
aside the allowance of the writ of error was filed, tending to show that 
the half interest recovered had a value in excess of $5,000. The court 
overruled this motion, and entered the following order; 

"On this day came on to be heard the motion of the plaintiffs to set aside 
the writ of error granted herein; and the court having heard and considered 
said motion, and being of the opinion that the question of the value of the 
land in controversy is a question that the trial judge is not ealled upon to dé- 
cide, but one to be determined in the suprême court on the afSdavits, if tbej 
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see fit to consider thetn, in order to détermine their jurisdiction, it is ordered 
by the court that said motion be ref used. " 

The record was taken by the plaintiff in error to the suprême court, 
where, after notice of a motion to dismiss was given, plaintiff in error 
subraitted eight additional affidavits, in référence to value, tending to 
show that the value of the matter in controversy was sufïicient to confer 
jurisdiction upon the suprême court. The motion to dismiss was sup- 
ported upon the ground that the pétition in the circuit court having al- 
leged the value of the land at less than $5,000, which allégation had not 
been controverted in the pleadings and évidence, the value could not 
now be called in question by affidavits; and also on the ground that, if 
the value could be shown by affidavits, the prépondérance on said affi- 
davits was in favor of the défendants in error. This motion to dismiss 
was resisted by plaintiff in error on the ground that the allégation of 
value in the pétition was not issuable in such an action; and also on the 
ground that the affidavits filed in the suprême court showed, beyond 
controversy, the jurisdictional amount. The suprême court held that, 
while the allégation of value in the pétition in the court below was not issu- 
able, the affidavits filed in the suprême court would notbe eonsidered; bat 
that those filed in the court below, and those only, would be eonsidered; 
and that upon those so filed below the jurisdictional value was not made 
out by a prépondérance of évidence; and that, therefore, the motion to 
dismiss must be sustained. 137 U. S. 632, 11 Sup. Ct. Eep. 208. On 
May 29, 1891, several months after the dismissal of the writ of error by 
the suprême court, the plaintiff in error served notice on the défendants 
in error that it would file affidavits of value in the trial court showing 
that the value of the land in controversy was sufficient to give the su- 
prême court jurisdiction, and that it would, on June 15th, or as soon 
thereafter as the court would consider the matter, apply for a second 
writ of error in said cause. On June 29, 1891, plaintiff in error filed a 
number of affidavits tending to show the requisite value of the matter in 
controversy. Défendants in error, by their attornej', George H. Plow- 
man, opposed the allowance of this second writ of error, and the judge 
refused to allow it, for the following reasons: 

" Judgment in this case having been rendered 24th .January, 1890, and a 
writ of error allowed the défendant lOth February, 1890, on which the case 
was taken to the suprême court when the piaintifE [défendant in error in the 
suprême court] moved to dismiss the writ of error, on the ground tliat the 
value of the land in controversy did not exceed $5,000, the said matter being 
fuUy argued and eonsidered by the snpreme court, said writ of error was dis- 
missed on the ground urged in said motion; and the défendant having had his 
day in this court, and [in] the suprême court, it is in ray judgment conchided, 
and I décline to allow this the second application for a writ of error. If it is 
entitled to the writ at ail, the allowance by the trial judge is unnecessary; 
and, if any action of the trial judge is necessary in the matter, he is of the 
opinion that the défendant is not entitled to the writ of error now applied for, 
and he therefore déclines to allow the same. " 

"June 30, 1891. A. P. McCohmick, U. S. District Judge.» 

Attorneys for the plaintiff in error then had the clerk issue the second 
writ, and they thereupon filed a duplicata of a citation and bond. The 
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judge refused to sign any citation or approve any bond. I am now re- 
quested to approve the bond in question, and to sign the citation. In 
my view of the case the request must be denied. The ground '^pon 
which it is based is, that a writ of error is a writ of right, which, when 
issued by the clerk of the court in which the case was tried, even with- 
out its allowance by the trial judge, makes it the duty of such judge to 
render the writ effective by signing a citation and approving a proper 
bond, filed within the proper time; and that the question whether, in 
this particular case, the party is entitled to a writ of error is one not for 
the judge to décide in considering this application, but should be left to 
the suprême court to pass upon, whose province it is to détermine its own 
jurisdiction, and to dismiss the case, if improperly brought there. I do 
not assent to this view. A writ of error is a writ of right in a proper 
case, but only in a proper case. It is not a writ of right in a case where 
the action or décision of the court or judge is not the proper subject of a 
bill of exceptions or a writ of error. I concur in the view of the district 
judge in the trial court, that the plaintiff in error was not entitled to the 
second writ of error which his counsel procured to be issued by the clerk 
of the court. It is also my opinion that he was justified in refusing to 
sign a citation and approve a bond upon said writ of error procured to 
be issued in disregard of his déniai of the application to allow the same. 

It is clear, both from the application itself, and from the report of the 
case in the suprême court, that this controversy, as to the sufiiciency of 
the value of the property recovered, arose in the circuit court upon the 
affidavits filed by the plaintiff in error, and the eounter-affidavits pre- 
sented by the défendants in error; that the controversy was referred to 
the suprême court; that the suprême court decided that, upon the exam- 
ination of the record as returned, the jurisdictional value was not made 
out by a prépondérance of évidence; and that the writ of error must 
be dismissed. I think the question sought to be again presented to the 
trial court by additional affidavits, and through me to the suprême court, 
is res adjudicata. This application, in effect, asks that I shall, by sign- 
ing the citation and approving the bond in question, render the writ of 
error effectuai to bring before the suprême court the very same question 
which it lias decided in the very same case. I cannot sanction a prac- 
tice under which a répétition of appeals or writs of error from the suprême 
court may be allowed in cases which hâve been once decided by that 
tribunal. 

The case of Ex parte Virginia Com'rs, 112 U. S. 177, 5 Sup. Ct. Rep. 
421, cited by the attorneys for the application, does not support their 
contention. That was a motion for a rule to show cause why a writ of 
mandomws should not issue to the judges of the court below commanding 
them to allow a writ of error, to review a judgment of said court, to fix 
the penalty of the bond in error, and to sign a citation on said writ of 
error. The motion was denied by the suprême court, upon the ground 
that no formai allowance by the circuit court of a writ of error from this 
court to review a judgment of that court was necessary. It is true the 
court says: "The writ issues in a proper case, as a matter of right; but, 
when sued out, security must be given, and a citation to the adverse 
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party signed." It will be observed that the court déclares this writ to 
be a writ of right "in a proper case;" but there is nothing either in the 
décision or in the language of the opinion from which it can be inferred 
that, after a writ of errer has been dismissed by the court upon the ground 
that the record fails to show the jurisdiction of the court, a second writ 
of error is a writ of right, which, when issued by the clerk, makes it ob- 
ligatory upon a judge to sign the citation and approve the bond thereon. 
If the question of the jurisdictional value of the property recovered is to 
be again presented to the suprême court, it should be donc by a motion 
before the suprême court in session, for a writ of viandamus, command- 
ing the district judge to approve said bond and sign said citation. The 
application is thereibre denied. 



Hand-Stitch Broom Sewing-Mach. Co. v. Blood et al. 
(Circuit Court, N. D. New York. September 4, 1891.) 

1. CoNTRACT— Notice of Tekmisation — Default. 

A contract which provides that, " if delault shall at any time be made by the par- 
ties of the second part in the performance of the covenants and conditions hereof, 
and if said default shall continue for the space of sixty days after written notice 
from the parties of the flrst part to prooeed with ttie performance and conditions, 
then the said party of the first part may, at its option, terminate the contract, " 
cannot be terminated at will by giving the parties notice that they are in default, 
and that, unless they proceed to carry out the contract, after 60 days the same will 
be terminated, but there must be a default existing at the time of the notice, which 
default must continue for 60 days after notice to proceed under the contract and 
strictly perform its conditions. 

2. Same — Effect op Default. 

Where machines were placed on royalties, under an agreement that the party so 
plaoing theni should receive one-fourth of the royalties paid thereon as compensa- 
tion, the fact that the party forfeited his right to place other machines under the 
agreement will not operate to deprive such party of his right to share in the royal- 
ties on machines placed by him before the forfeiture. 

At Law. Action by the Hand-Stitch Brooin Sewing-Machine Com- 
pany against John D. Blood, James Blood, and Frank A. Blood, to 
recover royalties. Tried by the court. Jury trial waived by written 
stipulation. 

Ansley Wilcox, for plaintifF. 

Matthew Haie, for défendants. 

CoxE, J. The plaintiff brings this action to recover $2,372.59, with 
interest thereon, being the aggregate of royalties agreed to be paid by 
the défendants for the use of 15 broom sewing-machines, covered by let- 
ters patent owned by the plaintiff. The cause of action is admitted. 
The défendants set up a counter-claim. The amount of the counter- 
claim is not stated in the answer, but counsel agrée that it can readily 
be arrived at, and no objection is made to the pleadings in this regard. 
The counter-claim grows out of a contract, dated April 9, 1883, be- 
tween the défendants and plaintiff's predecessors, subsequently adopted 
by the plaintiff, by which the défendants were given the exclusive right 
to manufacture and dispose of the patented broom sewing-machine for 
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the state of New York. (It will prevent. confusion if the plaintiff and 
its predecessors aro hereafter designated £^"plaintiff.") The défendants 
agreed to manufacture and improve the machines and place them on the 
market at their own expense under contract with the lessees to paj' $150 
per annum for their use, pa3'able monthly. Of the royalties received 
one-fourth was to be retained by the défendants and three-fourths by 
the plaintiff. The défendants allège that subsequently, upon the re- 
quest of the plaintiff, the agreement between them was modified so that 
the agents of the latter were to set up and sell the machines in the state 
of New York and the plaintiff assumed the dutj' of collecting the roj-al- 
ties and paying over the défendants' share to them. They allège fur- 
ther that they kept and performed the agreement on their part and that 
a large sum is due thereunder for royalties. The plaintiff in reply al- 
lèges that the contract with the défendants remained unchanged until 
the Ist of April, 1887, when it was terminated by the plaintiff, the de- 
fendants having failed to perform. The only question, therefore, is 
whethèr the défendants are entitled to counter-claim one-fourth of the 
royalties received by the plaintiff from New York licensees after April 1, 
1887? The plaintiff insists that they are not, because, first, the agree- 
ment of April, 1883, was forfeited and ended in the spring of 1887, and 
second, if it continued, the défendants failed to perform its conditions 
and so cannot recover under it. The agreement in question contains the 
following clause: , 

"And if defaivlt shall at any tirûe be made by tlie parties of the second part 
in the performance of the covenunts and conditions hereof, and if said default 
shall continué for the space of sixty days after written aotice from the par- 
ties of the first partto proceed with the performance and conditions, then the 
snid partyof the flrst part mayatits option terminale tliis grantand contract, 
and ail thetights of said parties of the second part thereunder shall cease and 
détermine (arid ail the léases of machines, their leases, shall be assigned to 
and become the property of the parties of the first part.)" 

On the 23d of January, 1887, the plaintiff gave to the défendants the 
following notice: 

"January 22, '87. 
''Mess. J. D. Blood & Co., Amsterdam, W. T.: Whereas you hâve made 
default in the performance of the covenant and conditions of a certain agree- 
ment dated the 9lh day of April, 1883, between Redman & Hays, Limited, 
the former agents of the undersigned, and yourselves, for the placiiig of 
broora sewing-machines upon royalty, and hâve whoUy failed to place ma- 
chines as required bysaid contract: Nowyou are hereby notilied andrequired 
forthwith to proceed with such performajice and particularly with the plac- 
inir of machines upon royalty with ail due and reasonable diligence according 
to said contract, and in default thereof for the period of sixty (60) days after 
the receipt hereof by you said contract will bo terminated and ail of your 
rights thereunder will cease and détermine. 
"Respectfully subniitted. 

"Hand-Stitch Broom Sewing- Machine Ce, Ltd. 
"NoKRis McCoMiis, Chairman. 
"H. C. Bair, Secretary. 
"Witness, January 22d, '87: C. M. Johnson." 

In March, thereafter, the plaintiff gave the following notice: 
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"March 29Tir, '87. 

"Mess.J. D. Bîood & Co., Amsterdam, iV. F. — Gentlemen: Whereas 
the contiact, dated April 9th, 1883, between you and Eedraan & Hays, Lim- 
ited, (which contract waa afterwards transferred by said Redman & Hays, 
Limited, to tlie Hand-Stitch Broom Sewing-Machine Co., Limited,) provides 
that if you shall fail to proceed witli the performance of your part of the con- 
tract for sixty days after written notice so to do; we now notify you that as 
you bave for a long time past whoUyfailed to perform yOur part of said con- 
tract by diligently prosecuting the work tbereof and sixty days' notice in writ- 
ing bas been given to you to proceed with such performance and you having 
failed in such performance and prosecution for more than sixty days after 
sucb notice, said contract is now ended and rescinded and on tbe flrst day of 
April next ail of your rights thereunder will cease and détermine. 

"Very respêctf ully, Kokkis McCombs, Chairman. 

"H. C. Baie, Secretary. 

"Witness: C. M. Johnson." 

The meaning of the forfaiture clause in the contract of April, 1883, is 
very clear. It did not give the plaintiff the right to terminate the contract 
at will, but only after default by the défendants. The plaintiff so under- 
stood it when the notice of January was given, the first words of which are, 
"Whereas you hâve made default." The plaintiff could not terminate 
the contract by a mère notice. If that had been the intention of the 
parties the contract would hâve contained a clause providing for its termi- 
nation by giving a 60 days' notice to the défendants. It is very clear 
from the language used that a default was a condition précèdent to a 
notice, and that 60 days, locus pœnitentim, were given to the défendants 
thereafter in which to perform. The default was a condition précèdent 
to the notice and 60 days' failure to perform thereafter was a condition 
précèdent to the plaintiff's right to terminate the contract. If the de- 
fendants in ail thinge duly performed their agreement no notice could 
be given under the clause in question. If they made default, stili the 
contract was not terminated, a default to hâve that effect must be one 
which continued not only 60 days, but 60 days after written notice from 
the plaintiff that the contract must be promptly and strictly performed. 
In other words, the circumstance necessary to set the forfeiture clause in 
opération was a default. If the plaintiff saw fit to waive this it could 
do so. If it intended to rely on the default its duty was to give défend- 
ants notice to go on and perform. The défendants then had 60 days in 
which to résume opérations under the contract. If they did résume the 
notice was at an end, it had accomplished its purpose. If they did not 
résume for 60 days after receiving the notice, the plaintiff was at liberty 
to terminate the contract. It might be argued, as the défendants had 
practically eeased to do anything under the contract at the time the notice 
of January 23d was given, that they were in default atthat time, butas 
the évidence shows quite clearly that this situation was the resuit of the 
plaintiff's requests it can hardly be said, under the strict construction 
which such a clause should receive, that this non-performance was the 
"default" contemplated by the contract. The distinctions arising upon 
this notice are most refined and technical; it came very close to the re- 
quired standard; it could easily hâve been made effectuai to terminate the 
contract, and yet for the reason that there was, strictly speaking, no de- 
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fault when it was given it failed to hâve that effect. If it had been pre- 
ceded by a notice from the plaintiff receding from ail déviations and in- 
sisting upon the strict performance of the conditions of the written con- 
tra et, it would hâve had the necessary previously existing default to 
support it, even though an exceedingly technical default. It must be 
said, therefore, that the notice of January 23d was insufiicient to set in 
opération the forfeiture clause of the written contract. 

The other proposition advanced by the plaintiff is that défendants 
cannot recover for the reason that they bave failed, since January, 1887, 
to perform the contract. This question is to be considered as if the 
forfeiture clause were omitted from the contract of April, 1883, and the 
défendants were suing the plaintiff to collect royalties received bj^ it 
from New York licensees after April 1, 1887. Could they upon the 
facts shown by this testimony maintain such an action? What are the 
facts? The agreement of April 9, 1883, after reciting that the plaintiff 
Controls the broom sewing-machine patent, gives and grants to the de- 
fendants " for and in considération of the covenants conditions and agree- 
ments, hereinafter mentioned and contained, to be kept and performed" 
by the défendants, the exclusive right to manufacture and dispose of 
the patented machines in the state of New York, "said license to be sub- 
ject to the terms and conditions herein contained." The considération 
for this license and the conditions upon which it was granted were as 
follows: The défendants agreed "to proceed without any delay with the 
manufacture and improvement of the said machines, and to place the 
same on the market at their own expense under contract for royalty." 
The machines were to be built by the défendants in their own name in 
a good, substantial and workman-like manner and at their own expense. 
The défendants also agreed to protect and save harmless the plaintiff from 
ail expense or charges whatever connected with the manufacturing, repair- 
ing, or placing of the machines, and to use their best skill and diligence 
in prosecuting the workof manufacturing and placing the machines upon 
royalty. The défendants further agreed to render sworn statements 
monthly showing ail the royalties received by them and within 20 days 
thereafter to pay the plaintiff' three-fourths thereof. The contract is clum- 
sily and inartistically drawn, but the substance is this: The plaintiff gives 
the défendants the exclusive right to manufacture and lease the patented 
machines in New York and one-fourth of the royalties received by them 
on condition that the défendants will diligently proceed to place the 
machines and make the business profitable. The plaintiff was, prac- 
tically, to furnish nothing but the patents, the défendants were to do the 
work, collect the roj'^alties and divide the profits. The work done by 
the défendants in furthering the common object of the contract was at 
no time arduous. They talked with a good many people about the 
machine; they wrote letters to persons outside the state recommending 
it; they coUected royalties, for a short period after the date of the con- 
tract, from one or two lessees and they paid some expenses. But they 
only manufactured two machines and never took an order from a manu- 
facturer of brooms or placed a single machine upon royalty. fei Janu- 
ary, 1887, the défendants were, practically, doing nOthing. It is not 



HAND-STITCH BEOOM SEWING-MACH. CO. V. BLOOD. 365 

necessary now to inquire who was responsible for this state of affairs. 
Grant that it was the plaintiff, the fact remains that the contract was, at 
that time, -wholly unilatéral. It was a contract where one party fur- 
nished ail the capital, perforraed ail the labor, made ail the collections 
and kept ail the acconnts; and the other party did nothing except re- 
ceive his share of the profits. The contract obligations of the défend- 
ants are very succinctîy stated in one of the briefs submitted in their 
behalf, as folio ws: 

"The contract provided that they should perform the foUowing acts: (1) 
Manufacture the machines; (2) place them upon royalty; (3) collect the 
royalty, furnish monthiy statetnents of the amount collected and remit 
three-fourths tliereof to plaintiff." 

The proof shows that in January, 1887, and for a long time prior 
thereto, every one of thèse acts was done by the plaintiff. The défendants 
were contributing nothing to the common weal, their connection with 
the business was merely nominal, it had prospered and would continue 
to prosper without them. It is not at ail surprising that in such 
circumstances the plaintiff desired to terminate the existing state of 
things. It cannot be contended that the course of business which had 
thus grown up permanently altered the terms of the written contract. 
The changes and déviations were revocable at pleasure. The plaintiff 
had simply to notify the défendants that every consent to a depa.ture 
from the strict terms of the contract was withdrawn and the parties were 
thrown back upon the contract as originally written for an ascertninment 
of their rights. The communication of January 23d must be regarded 
as such a notification. It says: 

"Now you are hereby notified and required forthwith to proceed with such 
performance [of the contract] and particularly with the plttcing of macliines 
upon royalty with ail due and reasonable diligence according to said contract." 

True, the notice contained other statements and conclusions which, 
as before stated, were unauthorized and prématuré, but it certainly 
contained the statement quoted, which, in clear and unmistakable lan- 
guage, notified the défendants that they must thereafter strictly per- 
form the written contract. The défendants knew, after receiving it, that 
plaintiff was dissatisfied with the existing condition of affairs; they knew 
that the plaintiff was no longer content to do their work; that they must 
proceed and place machines in the future or at least endeavor to do so; 
they knew that the placing of machines by the plaintifi" would no longer 
be regarded as an équivalent for the placing of machines by the défend- 
ants and that the défendants would no longer be entitled to share in roy- 
alties procured solely by the enterprise and industry of the plaintiff and 
its agents. In short, it was an abrupt termination of the past informai 
relations and a sharp warning to the défendants to arouse from past in- 
action and bestir themselves by using their "best skill and diligence in 
prosecuting the work of manufacture and placing the machines aforesaid 
upon royalty." If the contract after January 23, 1887, continued to be 
incumbered with ail thedepartures and déviations which had previously 
been acquieseed in, it may be that the défendants performed it, for the 
contract, as so emasculated, was performed by simply doing nothing, 
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but it did not so continue; the notice of that date cannot be so ignored. 
The proof bas been searched in vain to find a single substantial act of 
the défendants in performance ôf the written contract after January 23, 
1887. 

It should be remembered that this is not an action for spécifie per- 
formance or to recover damages for the breach of a contract. If the de- 
fendants' position is understood it proceeds upon tue theory that the 
contract is still in existence, bas been duly perfornied by them and that 
the plaintiff is retaining one-fourth of the royalties received since April 
1, 1887, which belongs to them. In other words, they are seeking to 
recover under a contract, which, since January, 1887, they bave whollj'' 
failed to perform. The court is constrained to say that this cannot be 
done as to royalties upon machines placed since that time. To rule oth- 
erwise would enable the défendants to draw a handsomeand ever-increas- 
ing income during the life of the patents in question from royalties which 
they did nothing to procure. They cannot share in profits derived from 
machines regarding which they bave failed to perform their contract ob- 
ligations. If the foregoing views are correct the following propositions 
are established: First. The contract was performed by both parties up 
to January 23, 1887.- Second. The notices of January and March, 1887, 
were insuffîcient to rescind the contract. Third. Thèse notices operated 
to terminate the course of business which had grown up in déviation 
from the written contract and reinstated it in its original terms. Fourth. 
From January, 1887, the défendants bave done no new act in perform- 
ance of the contract. As stated above the défendants are not entitled to 
recover for machines placed after this period. They did not manufact- 
ure the machines, place them upon royalty, collect the royalty or pay 
the expenses. Not a single condition of the agreement was by them ful- 
filled as to thèse machines. They did nothing. But the question still 
remains; what are the rights of the défendants in the machines used by 
them in their factory and in the machines placed during the period the 
agreement was being performed? Is the contract to be so construed that 
the failure to perform after January, 1887, prevents a recovery of royal- 
ties upon machines placed before that time? May it not be said that the 
intention of the parties was that the défendants, during the life of the 
contract, were to receive their share of the royalties upon machines placed 
by them, although, after placing a certain number, they ceased to make 
further exertions? They were to receive for their compensation one- 
quarter of the royalties upon every machine placed by them. If they 
made default the plaintiff Could terminate the agreement under the for- 
feiture clause, but while the contract relations existed did the défendants 
lose their royalties on machines placed by them, because, after a certain 
date, they failed to place others? Down to January, 1887, the défend- 
ants in légal contemplation, had placed about 47 machines and had re- 
ceived their share of the royalties. If this number included ail that 
could possibly be placed in the state of New York there is no doubt that 
the défendants, though they did nothing more, would be entitled to their 
share of the royalties down to the expiration of the patents. If the field 
were not occupied and a fair opportunity to place other machines existed, 
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so that it could be said that the défendants were not using their best en- 
deavors to promote the common enterprise, plaintiff's remedy was togive 
notice under the clause referred to and terminate the contract. This was 
not donc for the reasons stated, and, after the contract was reinstated in 
its original terms, so that a strict compliance could beenforced, no notice 
was given. In other words, the défendants placed some 47 machines 
and stopped. Are they entitled to one-quarter of the royalties upon thèse 
machines? The plaintiff insists that because they failed to place ma- 
chines after January, 1887, (and the proof shows that many machines 
were placed in New York thereafter) they cannot recover even for those 
they did place. The défendants argue that they hâve performed atleast, 
up to January, 1887, and hâve a vested right in the royalties which are 
the fruits of their labors, notwithstanding their failure to perform the 
contract as to those machines which the plaintiff subsequently placed. 
If the agreement had been that they were to place a given number of 
machines, 50, for instance, before receiving royalties, of course there 
could be no recovery. But each transaction was, in a sensé, separate 
froni and independent of every other. The lease signed by the licensee 
when a machine was placed provides, "that he will, between the- fîrst 
and tenth day of each and every month, pay to the parties of the flrst 
part (the plaintiff) a royalty of $12.50 for each and every machine." 
The défendants were to receive one-fourth of the royalties on each ma- 
chine so placed. The compensation was not a single sum for the work 
of plaeing a number of machines, but was adjusted to cover each ma- 
chine separately. Whenever a machine was placed by the défendants 
the contract, as to that, wa? performed and their rights were as clear 
and inaliénable as if the licensee, instead of signing the lease, had given 
them notes, payable monthly during the terni of the lease, for their one- 
fourth of the royalties. The contract provides that "as soon as said ma- 
chines or any of them, shall be placed upon royalty as aforesaid the 
same shall become the property of the said parties of the second part" 
(the défendants) and they "shall hâve the right to retain the one-fourth of 
ail royalties under leases for said machines" placed by them. It seems 
clear that it was the intention of the parties to apportion the recompense 
to the work done. It was not intended that the défendants should lose 
the fruits of what they actually did because they might hâve done more. 
Their right to recover was in no way dépendent upon subséquent per- 
formance. The contract does not make the continued plaeing of ma- 
chines a condition précèdent to the payment of royalties for previous la- 
bor in this regard. As was said in Tipton v. Feitner, 20 N. Y. 423, 430: 

"If parties will be so incautious as to stipulate for a full perfoimance of a 
contract of tliis cbaracter, as a condition to the payment of anytliing, the law 
will not relieve them; bût if they takecare to provide for payment upon the 
delivery of eacli article or each parcel, or, in the CHse of services, for periodi- 
cal pa3 ments, they niust be permitted to recover for the part which by the 
terms of the agreement has become payable, upon deducting the damages of 
the other party in respect to the portion unperformed." 

Robinson v. Green, 3 Metc. (Mass.) 159; Loomisv. Bank, 10 Ohio St. 
327; Pratt v. Gulick, 13 Barb. 297; Swift v. Opdyke, 43 Barb. 274. 
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If, prior to January 23d, the plaintiff had withheld défendants' share 
of the royalties the latter could hâve maintained an action to recover it. 
If, as they should hâve done under the contract, the défendants, al'ter 
that date, had coUected their share of royalties upon machines placed 
by them, could the plaintiff recover it back upon proof that afterwards 
the défendants fai^ed to place other machines? It is thought not. Again, 
assume that the agreement was that the royalties should ail be payable 
to the plaintiff, it agreeing to pay the défendants $37.50 per year upon 
each machine placed by them; is it not clear that the plaintiff could not 
avoid payment upon any of the grounds now suggested ? And yet in 
principle the situations are the same. The plaintiff's argument that 
the défendants hâve failed to perform other stipulations is met by the 
proposition that they bave performed ail that they agreed to perform as 
to the machines placed by them. If damage bas resulted from their fail- 
ure in other respects they must respond, but as to the machines in ques- 
tion thej' hâve certain vested rights, which preclude the plaintiff from 
confiscating their one-fourth of the royalties. The contract may be re- 
garded as separable in the particulars stated — the failure to use due dil- 
igence in the future not depriving *Lhe défendants of the fruits of due 
diligence in the past. Having performed up to the springof 1887, they 
are entitled to recover the royalties upon the machines placed by them 
before that date, even though their services in placing them are by the 
terms of the contract to be paid for infuturo, but having failed to per- 
form it subsequently, they can recover nothing for machines placed there- 
after. It is true that the royalties were collected by the plaintiff instead 
of the défendants as provided by the contract. This was a mère matter 
of détail, not of the essence of the contract. The performance of this 
condition was waived by the défendants at the request of the plaintiff 
and there was no intimation at any time that the plaintiff was dissatis- 
tied with the arrangement. On the contrary, the inference is very strong 
that plaintiff approved of this mode of transacting the business and did 
not désire a return to the old method. If the défendants, as a matter 
of right, are entitled to their share of the royalties as stated, the court 
should be most reluctant to deprive them of it, because the money was 
collected by the plaintiff instead of by themselves. Such a holding 
would be répugnant to good sensé and common justice. It follows that 
the amount aseertained to be due the défendants as their share of the 
royalties upon machines placed by them prior to their non-performance 
in 1887, should be allowed as a counter-claim, after deducting the dam- 
ages, if any, which the plaintiff bas sustained by reasou of défendants' 
failure to perform since that date. It was stated at the argument that 
there would be no difiiculty, after the décision, in agreeing upon the 
sum due. When the amount of the counter-claim is aseertained judg- 
ment should be entered in favor of the party entitled to the balance. 
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FosTER V. Chesapeake & N. Ry. Co. et aï. 

(Circuit Court, M. D. Tennessee. September 2, 1891.) 

RemoVal of Causes— Sepaeable Co^fTRovERSY. 

A county, under authority of law, subscribed to the capital s1r-#k of a railmad 
Company, which subsequen'tly became insolvent. A iiew company was orgaiiizeci, 
which bought the f lancliises and property of the o!d company, aud the county, as a 
stockholder, joined in the transfer upon the understauding that tlie purchasinsr 
Company should complète a continuons line between certain points within 18 
months. For such transfer the county was to reçoive a certain amount of the capi- 
tal stock of the ne w company, to be issued " when ail liens on the property and rights 
conveyed" had been dischargod. Afterwards, on June 15, 1885, and July 28, 1887, 
the nevv company executed its first and second mortçages, and contracted with a 
construction company to build its road, and accept psryment in bonds. On Septem- 
ber att, 1887, the county filed its bUl in the state court, alleging that the nevv company 
had failed to issue capital stock to it as agreed; that it had failed to complète the 
line within 18 months; that the county had no authority to transfer to it the stock 
of the old company without a previous vote of the people; and that the county was 
entitled to bave paid to it the cash value of the property turned over to the nevr 
company, and to hâve the same declared a first lien upon the road. On Deccmber 
6, 1890, the construction company began foreclosure proceedings in the United 
States circuit court, and had a receiver appointed. On January 1, 1891, the county 
filed its amended bill, alleging that the transfer was upon conditions which vvere 
précèdent to defendant's acquisition of any valid title; that the said company had 
not, and oould not, comply with the conditions; and that the mortgagees had notice 
of the conditional ownership of the property, and were subordinated to the rights 
of the county as équitable owner. It also alleged that a certain person claimed a 
lien for work done on the property of the old company, admitted the liability of the 
county if the claim was valid, and asked that the said claimant be made a party to 
the suit. Held, that the controversy between the county and the construction 
company, relating to priority of liens, was so separate and distinct as to entitle the 
latter to a removal. Safe-DeposU Co. v. UuiUiimton, 117 V. S. 280, 6 Sup. Ct. Rep. 
733, distlnguished. 

In Equity. This action was originally bronght in the state court by 
O. N. Foster, chairman, Suniner county, agairist the Chesapeake &Nash- 
ville-Railway Company, the Mississippi Valley Construction Company, 
and others, for a decree declaring null and voit! the coutractof the county 
with the défendant railway company, under wliich the latter was per- 
mitted to take charge of the old Cuiuberland &Ohio road-bed, declaring 
the county entitled to the actual cash value of the said road-bed, declar- 
ing the same a lien upon the railroad of the said défendant, and for the 
appointment of a receiver, and for gênerai relief. The action ia now 
pending in this court on motions to docket, and to remand the cause. 

S. F. Wilson, for complainant. 

Holmes Cummins and /. J. Turner, for Chesapeake & N. Ry. Co. 

Jackson, J. Pending on motions of the Mississippi Valley Construc- 
tion Company aud other défendants to docket the cause, and of the com- 
plainant to remand the same to the chancery court of Suinner county, 
Tenn. 

A brief outline of the material facts and histor}'^ of the above-entitled 
suit will serve to présent the questions involved in the pending motion. 
The Cumberland & Ohio Railroad Company was chartered in 1869 or 
1870, under the laws of Tennes.see and Kentucky, to construct a line of 
railroad froma point in Kentucky to Nashville, Tenn. Sumner county, 
under authority of law, subscribed $300,000 to the capital stock of the 
v.47F.no.6— 24 
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Tennessee corporation, which was duly Consolidated with the Kentucky 
corporation, and then becanie one conipany. After acquiring rights of 
way, completing portions of its line, and grading other portions, said 
Company became insolvent, was unable to complète the enterprise, and 
ceased opérations about 1875. Thereafter the Chesapeake & Nashville 
Railway Company was chartered under the laws of Kentucky and Ten- 
nessee as separate and distinct companies to construct and operate lines 
from a point on the Chesapeake & Ohio Railroad System in Kentucky to 
Nashville, Tenn. , upon the most practicable route to connect said points. 
Thèse two corporations were duly Consolidated in Deceniber, 1884, un- 
der the same name, of the Chesapeake & Nashville Railway Company. 
Previous to the consolidation, the county of Sumner had appointed com- 
missioners to negotiate a sale of the properties, franchises, etc., of the 
old Cumberland & Ohio Railroad Company, whose organization had been 
kept up by the élection of directors chosen by its two principal stock- 
holders, — Sumner county, Tenn.j and Allen county, Ky. Thèse nego- 
tiations resulted in the acquisition by the Chesapeake & Nashville Rail- 
way Company of ail the rights, properties, and franchises of the Cumber- 
land & Ohio Railroad Company, which were transferred and conveyed 
by the latter company to the former, by written contract, under date of 
May 30, 1885, Sumner and Allen counties, by their duly-authorized 
agents, joining in the exécution of the same. By the terms of the con- 
tract and conveyance the Chesapeake & Nashville Railway Company suc- 
ceeded to ail the rights, properties, and franchises of the old Cumber- 
land & Ohio Railroad Company, and was authorized to enter into the 
possession and take charge thereof as owner, and for the purpose of con- 
structing a railroad from Gallatin to Scottsville, and making a continu- 
ous line of railway from Stanford, Ky. , or from some suitable point on 
the Chesapeake & Ohio Railway System or road, Connecting with said 
System, by a continuous line from said point above, Ihrough Scottsville 
and Gallatin, to Nashville, Tenn., and to be completed and running be- 
tween Scottsville and Gallatin in 18 months from Deceraber 31, 1884. 
The Chesapeake & Nashville Railway Company, in consit/eration of the 
premises, contract, and conveyance, was to issue to Allen county, or 
whoever was entitled to receive the same, $53,297.90 of its capital stock, 
and to Sumner county it was to issue $76,359.93 of its capital stock. 
Said stock was to be issued to said counties "when ail liens or incuni- 
brances on the property and rights conveyed * * * are delivered, 
relieved, or discharged; but such liens or incumbrances referred to do 
not embrace any property not embraced in the warranty." The parties 
making the conveyance covenanted that they would warrant and défend 
the title to the properties and rights transferred "against ail légal claims, 
rights, or equities; but this warranty does not extend beyond the amount 
or value of the stock issued to us, as above set out, or the property esti- 
mated by said engineers." The stock to be issued by the Chesapeake & 
Nashviile Railway Company to said counties was based upon estimâtes 
of engineers as to the value of the properties, etc., transferred and con- 
veyed. Under this conveyance the Chesapeake & Nashville Railway Com- 
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pany went into possession, and completed the line of road between Gai- 
latin and Scottsville in 1886, but not within the 18 months froni De- 
cember 31, 1884, as stipulated in the contract. On the 15th of June, 
1885, the Chesapeake & Nashville Railway Company executed a mort- 
gage or trust-deed upon ail its rights, properties, and franchises, includ- 
ing those acquired from the Cumberland & Ohio Railroad under the afore- 
said conveyance, to R. T. Wilson, for the purpose of securing certain 
first mortgage bonds issued and to be issued by it. Said mortgage or 
trust-deed was duly recorded in Sumner county. The Chesapeake & 
Nashville Railway Company entered into a contract with the Mississippi 
Valley Construction Company to build its road, and to pay th ère for in 
said bonds, secured by the mortgage to said Wilson, at $20,000 per 
mile. Under said contract the construction company proceeded with 
the building of the road so far as the same has been completed. On the 
28th day of July, 1887, a supplemental agreement was made between 
said construction company and the Chesapeake & Nashville Railway 
Company, under and by virtue of which the rate of interest on said first 
mortgage bonds earned and to be earned by said Mississippi Valley Con- 
struction Company was changed from 6 per cent, to 5 per cent. , and said 
construction company was to receive $25,000 per mile in bonds, bearing 
the reduced rate of interest, together with a certain portion of the Ches- 
apeake & Nashville Railway Company's capital stock, and to secure thèse 
5 per cent, bonds the railway company, on or about July 28, 1887, ex- 
ecuted a new or additional mortgage upon its aforesaid properties, rights, 
etc. , to the Metropolitan Trust Company of New York, which has also 
been recorded in the register's office of Sumner county. 

On the 29th of September, 1887, the county of Sumner, by the chair- 
man of its county court, filed its bill of complaint in the chancery court 
for said county against the Chesapeake & Nashville Railway Company 
alone, alleging that the Chesapeake & Nashville Railway Company had 
failed and refused to issue to said county the $76,369.93 of its capital 
stock, as provided in the contract and conveyance of May 30, 1886; that 
it had failed to complète the line of road between Gallatin and Scotts- 
ville wilhin the 18 months stipulated; that the countj' of Sumner had 
no authority to transfer to the Chesapeake & Nashville Railway Company 
its stock in the old Cumberland & Ohio Railroad Company without the 
previous vote of the people of the county directing the same, and that 
said contract of May 30, 1885, was nuU and void as to said county; that, 
if mistaken in this, inasmuch as the Chesapeake & Nashville Railway 
Company had failed to build an independent road from Nashville to the 
connection designated in Kentucky, the county "was entitled to hâve 
paid to it the actual cash value of the property turned over to the Ches- 
apeake & Nashville Railway Company, and to hâve the same declared a 
fixed and first lien upon the road, its franchises, etc., in this county," 
which cash value, as ascertained by the engineers selected to estimate 
the same, was stated to be $162,719.86. The prayer of the bill was 
"that a decree might be entered declaring the contract made by the county 
court of Sumner county with this défendant, (the Chesapeake & Nash- 
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ville Raiiway Company,) nnder whieh the défendant was permitted to 
enter upon and take charge of the old Cumberland & Ohio road-bed and 
work, nul! and void, ousting the défendant from the saine in this county, 
as if this was an action of ejectment. If this cannot be donc, déclare 
that the county is entitled to the actual cash value oftheproperty turned 
over to the défendants, with interest, and decree the same a lien upon the 
défendant company and upon the road and equipments in this county." 
There was a prayer for gênerai relief, and for the appointaient of a re- 
ceiver to take charge of and to operate the road of défendants. 

The application for the appointment of a receiver was acted upon, and 
denied by the chancellor, December 20, 1887, the court being of opinion 
that in the présent "status of the litigation and the properties involved, 
and the relative rights of the parties litigant, as disclosed by the record, 
the application should not be granted, and doth therefore disallow the 
sanie;" but this action of the court was not to préjudice or deny the right 
of complainant to renew the application for a receiver at any time there- 
after deemed proper. Demurrers, interposed by défendant, were at the 
same time overruled, and défendant thereupon answered, and the cause 
came on for hearing, when the chancery court decreed as foUows : 

"First. That the Chesapeake and Nashville Raiiway obtained a good title 
to the corporate properties of the Cumberland and Ohio Baiiroad Co. in 8umner 
county, — that is, its franchises, road-beds, grading, masonry, rights of way, 
etc., specifled in the coiitract flled with the pleadings, — conditional upon the 
performance by it of the terras of Sfiid con tract. 

"Second. That the stock specifled therein to be issued to Sumner county in 
considération of the transfer of said properties to it, did not constitute the 
only considération inducing the parties to enter into said contract, but tliat 
oneof the main considérations to the county of Sumner, which it has the rigiit 
to enforce, was the obligation therein assumed by the défendant company to 
construet an independent competing Une of railroad from îfashville,Tenn., 
via Gallatin, Tenn., Sumner county, and Scottsville, Allen county, Ky., to 
the designated connection therein specifled in the state of Kentucky ; and that 
Snmner county has the right to maintain this bill to enforce a performance 
of this part of the contract, as well as that in respect to the issuance of the 
stock specifled under the conditions of tlie contract. 

"Third. That said contract does not convey the stock of Sumner county in 
the Cumberland and Ohio road to the défendant company, but is a conveyance 
by the old C. & O. road, reorganized for that purpose, of its corporate prop- 
erties as before stated, and assented to by the county as a stockholder therein, 
and hence is not obnoxious to the statute prohibiting counties from transfer- 
ring or selling their stock in railroad companies without flrst submitting the 
proposition of sale to a vote of the people, and having their sanction thereto 
by the prescribed popular vote. 

"Fourih. That the defendant's company did not complète its road between 
Gallatin, Tenn., and Scottsville, Ky., wilhin the time prescribed by the con- 
tract, nor for some several months thereafter, but that time is not made of the 
essence of the contract on its face; and, as the county made no demand for a 
surrender by the défendant company at the time, and stood by and permitted 
the défendant to expend large sums in completing its road between thèse 
points after the expiration of the contract lirait, complainant is not entitled 
to a forfeiture of said properties on that ground. 

"Fifth. That the pleadings are in no shape to adjudicate the question as to 
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the validity of any mortgage or mortgages issued by the défendant corapany 
on its road in this county, and as to the rights or otherwise of the mortgagees 
or the county to the properties in this county, in the event of the failure of 
the défendant company to carry eut said contract, and a forfeiture of its rights 
thereto in conséquence; and this question is expressly not adjudicated, nor is 
the question of what the county would be entitled to recover in that aspect of 
the adjudication, nor is the question of the rights of any mortgagees adjudi- 
cated in respect to prier or other rights in respect to the county adjudication. 
"Sixth. Under the unsatisfactory state of the proof as to the solvency of 
the défendant, and its ability and honest intentions to perforai said contract 
in the respects herein indicated, the court orders and decrees that the bill be 
retained, to the end that it may, in a reasonable time, sliow its ability, will- 
ingness, and intention to perfoim said contract by the construction of a com- 
peting line of said railroad from and to the points specifled in the contract, 
and for such furtiier decree in respect thereto as under right and equity may 
appertain in view of developments." 

From this decree the Chesapeake & Nashville Railway Company ap- 
pealed to the' suprême court, which, in December 1889, afKrmed the 
same, on the ground that neither party had assigned any errors therein, 
and remanded the cause for further proceedings. If said decree can be 
properly regarded as a final decree, it will be observed that it setlles sev- 
eral questions presented by the bill against the complainant's contention, 
and leaves others open for futvire détermination. It settles the point 
that the contract of May 30, 1885, Avas not null and void as to Sumner 
county; that said county could not avoid it, or claim a forfeiture of the 
properties conveyed to the Chesapeake & Nashville Railway Company 
because of the latter's failure to complète the road between Gallatin and 
Seottsville within the time specifled; that the conveyance was made by 
the old Cumberland & Ohio Company, reorganized for the purpose, and 
only assented to by Sumner county, a stockholder of the Cumberland & 
Ohio Company, and that the Chesapeake & Nashville Railway Company 
obtained a good title to the corporate properties of the Cumberland & 
Ohio Company, conveyed and transferred, subject to the conditions of 
its performing the terms of the contract in constructing a competing line 
of road between the points designated. Neither the decree nor the con- 
tract spécifies any time within which the completed and competing line 
is to be constructed. The questions left open are the county's right to 
the issuance of the $76,359.93 of stock in the Chesapeake & Nashville 
Railway Company upon the conditions mentioned in the contract, and 
the rights of the county, in the event of the failure of the Chesapeake & 
Nashville Railway Company to carrj' out said contract, and a forfeiture 
of its rights thereunder in conséquence. 

The cause having been remanded to the chancery court of Sumner 
county, the complainant, on the lOth of December, 1890, again applied 
for the appointment of a receiver, but no action was taken thereon, it 
being made to appear to said court that the United States circuit court for 
the middle district of Tennessee and of Kentucky had previously thereto, 
in the suit of the Mississippi Valley Construction Company against the 
Chesapeake & Nashville Railway Company et al., to foreclose the mort- 
gages aforesaid, and wind up said corporation as insolvent, appointed a 
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receiver of ail the properties, etc., of said railway company. The suit 
of the Mississippi Valley Construction Company was commencée! in said 
circuit court on the 6th of December, 1890, and said receiver was ap- 
pointed December 8, 1890, and immediately thereafter took possession, 
as the ofScer of the court, of ail the property of the Chesapeake & Nash- 
ville Railway Company, and still holds the same under the foreclosure 
proceedings still pending in said circuit courts of the United States. 

On January 1, 1891, complainant filed an amended and supplemental 
bill in the chancery court of Sumner county, which, after recitiug or 
referring to the proceedings under the original bill, which were asked to 
be taken as part of the amended and supplemental bill, made new de- 
fendants, and raised new questions not involved or decided in the decree 
of the chancellor. The new parties défendant were R. T. Wilson, trustée 
under the 1885 mortgage of the Chesapeake & Nash ville Railway Com- 
pany; the Metropolitan Trust Company, trustée under the mortgage of 
1887; C. P. Huntington, R. T. Colburn, A. A. Lowe, George Bliss, C. A. 
Lowe, Eugène Zimmermann, and the Mississippi Valley Construction 
Company, the Cumberland & Ohio Railroad Company, Allen county, 
Ky., J. C. Rodemer, and Echols, the receiver of this court. The theory 
of this amended and supplemental bill is that Sumner county, by virtue 
of its being the sole stockholder in the old Cumberland & Ohio Railroad 
Company, was the équitable owner of ail the rights and properties of said 
company in that county; that the transfer of said rights and properties to 
the Chesapeake & Nashville Railway Company was made upon conditions 
which were conditions précèdent to its acquisition of any valid title thereto; 
that said Chesapeake & Nashville Railway Company had not complied, 
and could not, and did not intend to, comply with the same; that it had 
no right, title, or interest in the properties of the old Cumberland & Ohio 
Company which it could mortgage, so as to place its mortgagees "in a po- 
sition superior to or prior to the rights and interests of Sumner county; 
that the mortgagees under the mortgages or trust-deeds of 1885 and 1887 
hold said properties in subordination to the rights of Sumner county, as 
the équitable owner thereof; that the Mississippi Valle^-^ Construction 
Company took the first mortgage bonds of the Chesapeake & Nashville 
Railway Company, if any it has, with actual and constructive notice of 
the conditional ownership of said properties b}' the Chesapeake & Nash- 
ville Railway Company, and never acquired any right, title, or interest, 
légal or équitable, in said properties of the old Cumberland & Ohio road 
in Sumner county, by virtue of said mortgages, prior, superior, or equal 
to those of Sumner county." 

The individual défendants, Hrntington, Colburn, Bliss, Zimmer- 
mann, and the two Lowes, are described as members of or corporators of 
the Mississippi Valley Construction Company, and holde^s of said bonds 
issued by the Chesapeake & Nashville Railway Company, and secured 
by the aforesaid mortgages, executed by it to Wilson and the Metropol- 
itan Trust Company. The amended bill allèges that J. C. Rodemer's 
claim was for work done on the old Cumberland & Ohio Railroad in Sum- 
ner county and Allen county; that said claim is in litigation in the chan- 
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cery court of Sumner county, between the Chesapeake & Nashville Eail- 
waj' Company and said Rodemer, the latter claiming "a right and title 
to a large portion, if not ail, of the old railroad properties of the old 
Cumberland & Ohio road under a decree of your honor's court, rendered 
some years since." It is further alleged that, if said Rodemer's claim is 
valid, "it is equally a charge against the railroad bed in Allen county, 
Kentucky;" and the bill asks that said Rodemer and Allen county, Ky., 
may be brought before the court "for a proper settlenient and adjustment 
of this claim of Rodemer." No allégations are made, or relief sought, 
against Echols, the receiver of this court. 

The prayer for relief is that complainant or the county of Sumner may 
hâve "a decree definilely establishing his insistence, to-wit, that the 
Chesapeake & Nashville Railway, having failed to carry out the contract, 
if the Mississippi Valley Construction Company, the Metropolitan Trust 
Company, R, T. Wilson, or any holder or holders of bonds issued by 
the Chesapeake & Nashville Railway Company, seek to hold the proper- 
ties of the old Cumberland & Ohio road in Sumner county, they must 
first pay Sumner county what it is and was actually worth at the time 
itwas taken charge of bythe Chesapeake & Nashville Railway Company, 
— that value being $156,000, or $190,000, with interest thereon, — es- 
tablish her équitable ownership as the only stockholder of the old Cum- 
berland & Ohio in Tennessee to the properties of that corporation as a 
Tennessee corporation, and, as that corporation is defunot, and has 
abandoned its enterprise, and is insolvent, if neeessary, wind it up as 
an insolvent and defunct corporation." There was also a prayer for gên- 
erai relief. 

The complainant, having filed said amended and supplemental bill in 
the state court, thereafter, on the 9th of January, 1891, presented to, 
and, after leave granted, filed, in this court his or its pétition or bill 
against the same défendants, setting out fully the proceedings had and 
taken under the originaland amended and supplemental bills, which 
were made exhibits; and therein claimed and asserted substantially the 
same rights as claimed in the state suit, and asked, in view of the prem- 
ises and the action and decrees of the state court cited, "to file this péti- 
tion or bill hereiu, and for process, publication, or the proper notifica- 
tion required by the rules of this court to be issued, made, and served 
upon thé défendants named, or such of them as do not enter their ap- 
pearance, waiving the same;" and this court was further asked to grant 
complainant the right and permission sought to make the défendants 
named défendants to the suit aforesaid, pending in the chancery court 
of Sumner county, and to annul, vacate, or modify the action of this 
court "appointing défendant Echols receiver of the properties, to the end 
that the chancery court of Sumner county may, if it see proper, effectu- 
ate its decrees, appoint a receiver of the properties involved in the litiga- 
tion before it, or take such action in the promises as raay appertain of 
right and law, in view of the facts; and your honor is asked to grant such 
other, différent, gênerai, and spécial relief as may appear of right, in 
View of the facts, and so your complainant will ever pray." Notice of 
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this bill or pétition was giveii the parties named as défendants, and they 
appeared by counsel. Upon considération, this court denied the appli- 
cation to discharge the receiver, as well as the application for its leave 
to hâve said receiver made a party to complainant's litigation in the 
state chancery court. In other respects said bill is still pending in this 
court. 

The défendants Wilson, the Metropolitan Trust Company, the Missis- 
sippi Valley Construction Company, Bliss, Huntington, Colburn, A. A. 
and C. A. Lowe, and Ifiugene Zimmermann appeared in the state suit, and 
in due time petitioned for the renioval ôf the same to this court. Their pé- 
titions are in due forni, and contain ail the necessary averments as to di- 
verse citizenship and résidence of themselves and complainant, and of 
the amount involved, to entitle them to the retnoval sought, if the case 
made by the pleadings presented a separable controversy between them 
and the complainant. Good and sufficient bond was tenderedwith their 
pétition. The state court declined to order the removal. The petition- 
ers now présent the record, and move this court to doeket the case as 
properly removable, and, in légal effect, removed, by the steps taken; 
and the complainant, conceding that the question of removability of the 
suit is for the final décision of the fédéral courts, appears in résistance 
of said motion, and on his partmoves to hâve the cause remanded. The 
petitioners also ask, in the eveut the suit is not removed or removable, 
that complainant be restrained from its further prosecution as to them 
in the state court, inasmuch as this court has the custody, by its receiver, 
of the property, and can adjust the rights and equities of ail parties in- 
terested therein, etc. 

It is perfectly clear that neither the orginal, nor amended bill, makes 
any case of joint liability against the Chesapeake & Nashville Eailvvay 
Company and the petitioners for removal, either in contract or in tort, 
so as to bring the suit within the principle of the décisions that the 
claim of a joint liability in either contract or tort is not made a severa- 
ble or separable controversy by reason of separate défenses, under the 
removal act. It is also clear that the ejectment feature of the original 
bill, which sought to oust the Chesapeake à Nashville Eailway Company 
from the possession of and righttothe properties of the old Cumberland 
& Ohio Company is now out of the case by the decree of the chancellor, 
and that complainant is now confined to the alternative prayer for relief, 
viz. , the claim to be paid the value of said properties in Sumner county 
at the date they were turned over to the Chesapeake & Nashville Eail- 
way Company, in the event of its failure or refusai to perform the con- 
tract by constructing a completed line of road between the points desig- 
nated. It is nowhere alleged in the pleadings, npr claimed in the pray- 
ers for relief, that the petitioners are liable for this alleged breach of 
contract on the part of the Chesapeake & Nashville Eailway Company, 
or in any way responsible to complainant in damages or otherwise for 
the failure of the Chesapeake & Nashville Eailway Company to perform 
its contract. The petitioners were not parties to said contract and the 
obligations therein assuuied by either party, nor are they in any sensé 
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privies thereto, under and by virtue of the mortgages or trust-deeds of 
1885 and 1887, and their holding of the bonds of the Chesapeake & 
Nashville Railway Company, secured by said conveyances. They may 
be considered at most as only privies in estate with the Chesapeake & 
Nash ville Railway Company. But in respect to complainant's claim to 
be compensated for the value of the Cumberland & Ohio Conipany's 
properties conveyed to the Chesapeake & Nashville Railway Company, 
the petitioners are in no way either necessary or proper parties to that 
controversy. On that question the suit présents a separate controversy 
between the complainant and the Chesapeake & Nashville Railway Com- 
pany. 

In respect to the stock which the Chesapeake & Nashville Railway 
Company contracted to issue to Sumner county, and which the bill 
claims, while at the same time asking to be decreed the value of the 
Cumberland & Ohio properties conveyed, thatis manifestly anothermat- 
ter of controversy, whoUy between complainant, or Sumner county, and 
the Chesapeake & Nashville Railway Company, with which the petition- 
ers hâve no connection, and as to which they are not even proper par- 
ties. By the provisions of the contract of May 20, 1885, said stock of 
the Chesapeake & Nashville Railway Company to the amount of $76,- 
359.93 was to be issued to Sumner county, when ail liens or incum- 
brances on the properties of the Cumberland & Ohio estimated, conveyed, 
and warranted were relieved and discharged. The Chesapeake & Nash- 
ville Railway Company claims that the county of Sumner is not entitled 
to the issuance of said stock until ail liens or incumbrances are relieved 
or discharged by said county, which, it is alleged, has not been donc. 
The amended and supplemental bill discloses the fact that J. C. Rode- 
mer, for work donc in Sumner and Allen counties for the old Cumber- 
land & Ohio, claims some lien upon or title to the properties conveyed 
to the Chesapeake & Nashville Railway Company, and that said Rode- 
mer's claim is in litigation between him and the Chesapeake & Nash- 
ville Railway Company. The complainant neither admits nor dénies 
the validity of this Rodemer claim, but submits that, if the county is 
required by the contract to settle and discharge it, Allen county should 
be equally liable to contribute thereto. The petitioners, not being cred- 
itors or mortgagees of the Cumberland & Ohio, hâve no interest in or con- 
nection with this branch of the suit; and the fact that Rodemer and the 
old Cumberland & Ohio Company are citizens and résidents of Tennes- 
see in no way aflects or préjudices the right of the petitioners to a re- 
moval of the suit, if the pleadings présent a separable controversy be- 
tween the complainant and themselves. 

What, then, is the controversy between complainant and petitioners? 
In substance and effect the complainant claims that the right of Sumner 
county to be compensated or paid the value of the Cumberland & Ohio 
properties conveyed and turned overto the Chesapeake & Nashville Rail- 
way Company (which is a controversy confined to said parties) should 
be declared a lien thereon, prior and superior to that held by petitioners 
under the mortgages of 1885 and 1887. 
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It is chargea that the Mississippi Valley Construction Company had 
actual and constructive notices of said prior claim of the county when 
it entered into Gontractual relations with the Chesapeake & Nashville 
Railway Cornpanj', and acquired the latter's mortgage bonds. This is 
denied by the Mississippi Valley Company. The other petitioners are 
not charged with such notice. But, whether so charged ornot, the con- 
troversj' between the complainant and petitioners is manifestly one as 
to the priority of liens in respect to their several claims against the prop- 
erty of the Chesapeake & Nashville Railway Company; and, in the opin- 
ion of the court, présents a separable controversy, such as entitled the 
petitioners to a removal of the suit. 

The spécial prayer of the amended and supplementalhili, asking that, 
if petitioners "seek to hold the properties of the old Cumberland & Ohio 
road in Sumner county, they must first pay Sumner county what it is 
and was actually worth at the time it was taken charge of by the Ches- 
apeake & Nashville Railway Company, — that value being $156,000, or 
$190,000, with interest thereon, with the costs," — so far from conflict- 
ing with, rather supports this conclusion. But if that prayer was in- 
tended to claim a joint liability as against the petitioners, the bill con- 
tains no allégations and présents no case to warrant or lay the foundation 
for this relief as against them, and it cannot beallowed to interfère with 
or prevent them from removing the suit. It is urged on behalf of com- 
plainant that the petitioners' right to remove this cause is controlled by 
the décision of the suprême court in the case oï Safe-Deposit Co. v. Ilunt- 
ingtmi, 117 U. S. 280, 6 Sup. Ct. Rep. 733. In that case Huntington, 
having obtained a judgment against the Scioto Valley Railroad Com- 
pany for a large amount, caused exécution to issue thereon, and levied 
■upon the railroad, rolling stock, and other property of the company, ail 
of which was covered by several prior mortgages. Huntington then be- 
gan suit in the court of common pleas of Scioto county, "the object of 
which was to marshal the liens, and obtain a sale of the property, free 
of incumbrance, to pay his judgment, after satisfying ail prior claims; 
and in the mean time he had a receiyerappointed." To this suit ail the 
several lienholders or trustées under the différent mortgages were made 
parties. The Fidelity Insurance Company, as one of the mortgagees, 
answered, claimed its mortgage to be a first lien, and petitioned for the 
removal of the cause to the circuit court of the TJnited States, on the 
ground that there was in the suit a controversy which was whoUy be- 
tween citizens of différent states, to-wit, between itself, a citizen of Penn- 
sylvania, and the plaintifî, Huntington, and ail the défendants except 
petitioner, citizens of states other than Pennsylvania. It was held by 
the suprême court that the Insurance company was not entitled to re- 
move the suit. Why? Because Huntington's suit was a creditor's bill 
to subject incumbered property to the payment of his judgment by a 
sale and distribution of the proceeds among lienholders according to their 
respective priorities. This was held to présent a single cause of action 
to reach the surplus or équitable interest of the judgment debtor in the 
incumbered property. It does not appear that Huntington contested 
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or in any way disputed the priority of the insurance company's mort- 
gage or lien. He was compelled to bring ail prior lienholders before the 
court in order to reach and subject to the payment of his judgment his 
debtor's équitable assets, consisting of the surplus proceeds of the in- 
cumbered property, after satisfying ail prior liens. This object and pur- 
pose of the suit involved no separate controversy with any lienholder. 
The complainant's suit is in no sensé a creditor's bill against the Chesa- 
peake & Nashville Eailway Company to marshal liens uponits property, 
obtain a sale thereof free of incumbrance, and distribution of the pro- 
ceeds among lienholders according to their respective priorities. The 
complainant, on the contrary, directly contests and disputes the peti- 
tioners' priority of liens, claims such priority for Sumner county to the 
extent of the value of the properties conveyed by the Cumberland & 
Ohio Company, with the consent of said county, to the Chesapeake & 
Nashville Eailway Company. The whole object, scope, and purpose of 
complainant's suit is essentially différent from thatof the plaintiff in the 
Safe-Deposit Co. Case, on which reliance is placed to show that petitioners 
hâve no right to remove. Complainant does not even seek to hâve the 
Chesapeake & Nashville Railway Company wound up as an insolvent 
corporation. It is sought to hâve the old Cumberland & Ohio Company 
wound up as insolvent, but with that corporation petitioners hâve no 
connection or concern. 

Looking to the substance and légal bearing of complainant's plead- 
ings, the court is of opinion that the suit involves several distinct contro- 
versies; that one of said controversies is with the petitioners, and those 
represented by them ; that this controversy with petitioners is so distinct 
and separable as to entitle petitioners to remove the cause; and that by 
their pétitions the suit was removed to this court. The conclusion of 
the court, accordingly, is that petitioners' motion to docket the suit in 
this court should be granted, and that complainant's motion to remand 
the same should be denied, and it is so ordered. 

In view of the conclusions thus reached, it is not deemed necessary to 
consider and pass upon the application of petitioners to restrain the 
complainant from the further prosecution of the suit against them in the 
state court. It is, however, proper to observe that this court, having 
lawfuUy acquired the first custody of and jurisdiction over the property 
of the Chesapeake & Nashville Railway Company in the suit of the Mis- 
sissippi Valley Construction Company against said railway company 
and the trustées under said mortgages of 1885 and 1887, in which it 
is sought not only to foreclose said mortgages, but to hâve said Chesa- 
peake & Nashville Railway Company adjudged insolvent, and to wind it 
up as such, hâve its properties, franchises, etc., sold, and the proceeds 
distributed among ail creditors, is clearly entitled to administer the re- 
lief sought, to adjudicate the respective rights and interests of ail claim- 
ants, to sell the properties involved free of incumbrance, and distribute 
the proceeds among those entitled, according to their relative priorities; 
and that its decree in the promises, independent of the removal afore- 
said of complainant's suit from the state court, or of an injunction re- 
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straining its further prosecution, must and will prevail over any con- 
trary or différent decree which niight or could be rendered in said state 
court, proceeding under the eomplainant's amended and supplemental 
bill. This is especially so, as by an amended bill filed in July, 1891, 
the Mississippi Valley Construction Company bas made the complainant 
a défendant in this suit, pending in this court. Ali parties, by the de- 
cree of this court, to the suit in this court, will be concluded, without 
regard to whether the state suit be removed or enjoined or not. 



McElroy V. SWOPE. 
{Circuit Court, W. D. Missouri, W. D. September 7, 1891.) 

1. Exceptions to Mastee's Rbpokt. 

Although the master's report may be inaccurate in some statements of f act, or 
some fact may be omitted theref rom, yet, unless it appears that such defects are of 
substance, such as to vvork some material préjudice to the party excepting, whereby 
an unjust resuit is reached, a re-reference or vacation of the report should not be 
directed. 

S. Paktnebship in Real Estate. 

There may be a partnership between parties to dcal in lands; and the existence 
and terms thereof, by the great weight of authority, may be established by paroi 
testimony, whera the proof is clear. An agreement'between A. and B. to speculate 
in land-titles, and divide the profits, in no wise conflicts with the statuts of frauds, 
as no estate or interest in land has been granted, assigned, or declared. 

8. Statute of Fkauds— Sale op Lands. 

Where A. obtains for himself merely a proposition of sale of lands, and induces 
B. to talce his place on the understanding that B. is to furnish the purehase money 
and take the title in his (B.'s) name, and afterwards let A. hâve a half interest on 
condition of A. paying or executlng his note to B. for one-half the purehase money, 
it would be of the nature of a conditional sale, and within the statute of frauds. 

i. Kesulting Tkdst— Puhchase op Land. 

Where title to real estate is taken in the name of A. there may be a resulting 
trust therein in f avor of B. , provable by paroi testimony. But it is essential thereto 
that the trust must hâve arisen at the time the purehase vpas made, and the money 
or considération must hâve been paid or secured to be paid by B. at or bef ore the 
purehase. 

5. Paetnekship— AVhat Constitutes. 

Complainant and respondent entered into an arrangementto deal in lands affected 
with tax-titles, and neglected properties. The respondent was to furnish the pur- 
ehase money, the titles to be taken eitherin the name oJ the complainant or a third 
person. The respondent was to pay for an abstractor to run chains of titles, etc. 
The complainant was to superintend the work, look up the owners of the property, 
conduct the negotiations for the purehase, and, wheu the title was acquired, he 
was to hare a half interest; the one-half of the purehase money to be secured by 
him by giving his note therefor to respondent, with deed of trust on the half inter- 
est, the profits on resale to be equallj' divided. Held to constitute the parties part- 
ners In the lands so acquired. 

6. Same. 

Where durlng such partnership the complainant, in the absence from the state of 
the respondent, negotiated on his own account for the purehase of a valuable body 
of land, but bef ore the contract of purehase was reduced to writing the respondent 
appeared and insisted that he be admitted to the spéculation as a partner, on the 
terms of their said joint arrangement, whereupon the contract of purehase was 
made in respondent's name, and the deed thereafter made to him, and the purehase 
money was paid by him, on the understanding, had before the completion of the 
purehase, that complainant was to haveahalf interest, the respondent to be secured 
for the one-half of the purehase money by deed of trust on one-half of the land, with 
interest at 6 per cent., held not to he sùljject to plea of statute of frauds. And fur- 
ther, where there is a conflict of testimony between the parties as to whether or 
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not this was a mère conditional sale or a purchase within the terms of the part- 
nership agreement respectlng other purchases, the court will look to the four cor- 
ners of ail the transactions, both prier and subséquent, of the parties, as well as 
their acts, conduct, and statemeats touching this purchase. 

7. Equitt— Construction op Transaction. 

A court of equity should always refer the transaction to that construction, pred- 
icable upon évidence, which will prevent one of the parties from obtaining an un- 
conscionable advantage of the other. 

8. AccouNTiNG — In Equitt. 

The respondent having sold partof the land, and having taken notes in his name 
for the deferred payments, in the accounting the court should, on the production 
of the note by the respondent, regard such note as a partnership asset, and direct 
a division of the proceeds realized out of it, rather than to treat the note as so much 
cash in the hands of the respondent. 
(Syllabus by the Court.) 

In Equity. Bill to dissolve a partnership, and for an accounting. 
Cunningham & Dolan, for complainant. 
Brumhack & Brumback, for défendant. 

Philips, J. This is a bill in equity, asserting a partnership between 
the parties in certain real estate, praying for a dissolution of the part- 
nership, and for an accounting. The answer puts in issue the existence 
of the alleged partnership, particularly as to the lands constituting the 
principal niatter of contention. As to thèse the défendant pleads the 
statute of frauds in bar of the alleged partnership agreement. The case 
was referred to George Fearons, Esq., spécial master in chancery, who 
has made report, finding the issue of partnership for the complainant, 
and rendering an accounting. To this report respondent has presented 
95 exceptions, occupying 338 pages of type-writing, supplemented with 
a printed brief covering 114 pages. As the scope of thèse exceptions in- 
vited the court to a minute and careful perusal of about 900 pages of 
written évidence and about 85 exhibits, to say nothing of a very lengthy 
report by the master, it is unnecessary to suggest that the court's sum- 
mer vacation has been most pleasantly occupied with this literary diver- 
sion. That the court should be expected, in justice to other public du- 
ties and a proper regard to human endurance, to pass in détail upon 
thèse exceptions, is quite unreasonable. That the master's report is not 
full in some material matters, and unnecessarily full in others, is not to 
be denied. It is also to be conceded that there are some inaccuracies 
of statement and errors of fact in it; but unless it can be made to appear 
that thèse defects hâve wrought some material préjudice to one of the 
parties, such as a conclusion drawn from misstated facts, or a conclusion 
of law predicated thereon, or there be some important fact not found 
which should hâve been reported, whereby a différent rcsult should be 
reached, it is not perceivable why there should be a re-reference or vaca- 
tion of the report. 

In view of the bitter assault made upon the conduct of the master, 
and the severe arraignment of his findings, the court has taken upon it- 
self the no little task of carefuUy reading the mass of évidence, with the 
détermination to satisfy itself of the facts. The master finds that in the 
month of Pebruary, 1888, the parties entered into an arrangement, hav- 
ing for its object the purchasing and seliing of lands Ibr a profit; and 
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that the business was conducted at Kansas City, Mo., througliout tlie 
year 1888, and extended into tlie year 1889; during which time tiiey 
acquired many titles, made some sales, and earned large profits; and 
that in the property so acquired known as the "Campbell Lands" (the 
title to which was placed in the respondent) the respondent refuses to 
recognize the rights and interest of the complainant. It is found that 
the terms of this copartnership were, substantially, that Swope was to 
furnish the necessary money, on his consent, to efiect the purchases and 
conduct the business; that complainant, McElroy, was to give the bus- 
iness his Personal attention and services; that when a purchase was 
made on the money furnished by Swope, McEIroy was to pay him cur- 
rent rate of interest, or 8 per cent., on the one-half thereof ïor an agreed 
period, giving to Swope a lien on his undivided half interest in the land 
as security. 

We will review the évidence only so far as to discover whether or not 
the conclusion of the master is sustained by the weight of évidence. 
The complainant is a man 32 years of âge. He possesses rare busi- 
ness qualifications, especially for the enterprise in question. He is 
shrewd, energetic, and pushing, and possessed an aptitude for such an 
adventure. This the respondent bore testimony to, as on one or more 
occasions during their opérations he stated that if he had had the services 
of complainant earlierthey could bave made many hundred thousand dol- 
lars. The respondent is 63 years of âge and unmarried. He is a citi- 
zen of Keutucky, but bas practically made his home in Kansas City for 
30 years, where he bas accumulated a large fortune. He is a gentleman 
of libéral éducation, wide business expérience and sagacity, and some- 
what learned in the elementary principles of the law. The ready cash 
of the one, and his ambition for an ever-increasing fortune, and the ne- 
cessities and business traits of the other, only needed an introduction to 
bring them together in a business adventure. In the early part of 1888 
they bought a lot of ground in Kansas City known as the " Walnut-Street 
Property." Of this it is sufficient to say that it was bought and sold on 
spéculation, and the profit was divided between them. About the month 
of February, 1888, they got together, and formed a business arrange- 
ment, which I confess it were difficult to characterize in légal phrase if 
it were not a copartnership. The complainant's version of the i^relim- 
inary negotiations is substantially as follows: During a conversation at 
Swope's private room, perhaps in January, or the forepart of February, 
1888, Swope suggested that he believed a live firm could make a great 
deal of money by looking up neglected properties in and about the city; 
that in every large city there were more or less old bachelors, who lived 
alone, their relatives living elsewhere, and when they died their relatives 
did not learn of it for many years thereafter; in other instances parties 
who lived in Kansas City in early days had practically deserted their 
property about 1872-73, and they were sold for taxes, the parties not 
regarding them, in the depressed condition of real estate, as worth the 
taxes; that by looking up such parties or their heirs their interest might 
be purchased for an inconsiderable sum, — and proposed that complain- 
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ant go into partnership with him. At that time complaînant was en- 
gagea with his brother, under t?ie firm name of McElroy & Co. , in real- 
estate business at Kansas City, and he suggested to respondent that the 
proposed partnership with him might materiallj' interfère with his said 
business. To meetthis objection Swope suggested that he owned a large 
amountof real estate in the city, which he rented, requiring the services 
of an agent, and that he would turn this business over to the firm of Mc- 
Elroy & Co., which rental roU amounted to about $3,500 per month; in 
addition to which he said he would furnish ail the money to carry on 
the partnership, paying the expenses of abstractors, as an offset against 
complainant's time and services in looking up the properties, keeping 
the accounts with the abstractors, and having his (complainant's) type- 
writer copy chains of title, and the complainant to examine them. The 
complainant was to pay respondent 8 per cent, interest on qne-half of 
the money furnished by respondent for a half interest in the property 
acquired by them. 

Robert L. McElroy, a brother of complainant, testified that about 
the time named b}^ complainant he was présent at the private office of 
complainant, when the matter of the formation of the partnership be- 
tween complainant and respondent was being discussed. His version 
of the conversation is as follows: 

"Mr. James E. McElroy told me on entering the room that he had been 
talking with Swope ou this matter of forming a partnership for the purpose 
of buying and selling land, about which he had before spoken to me. My 
brother then said to me that he did not know what the effect of the forma- 
tion of such a partnership would hâve on the business of James E. McElroy 
& Co., when Mr. Swope spoke up and said that the firm of McElroy & Co. 
would lose nothing by the formation of this partnership; that he (Swope) 
would turn over to them ail of his rental business, commissions on which 
would amount to several hundred dollars per nionth; also he would loan a 
great deal of money through the flrm, and would throw ail the business he 
eould into the hands of the firm, the income of which would more than off- 
set any disadvantages the firm would be placed under by the formation of the 
new partnership; and Mr. Swope also said that he had made a very libéral 
proposition to Mr. McElroy, and stated his proposition was this: That he 
would furnish ail the money required to carry on the business, and that he 
would pay individually expense of abstractlng and other expenses connected 
with the business, and that he would furnish ail the money necessary to 
carry on the business; and that McElroy could secure him on his proportion 
of the purchase money of the properties by giving him a deed of trust on the 
property purchased, or by paying casli, if he so desired, for his half of the 
purchase money; and that McElroy on his part was to dévote so much of his 
time to the business as might be required, without any charge while he was 
in the city, and a fair compensation when working outside of the city, — that 
is to say, when the business called him away, and kept him enlirely outside 
of the city, and while so acting in the interest of the business of McElroy & 
Swope. It was agreed that tlie stenographer of McElroy & Co. should do 
such work as copying chains of title and the making of statements, writing 
letters, and ail that class of work. There was to be no charge made against; 
McElroy & Swope by McElroy & Co. ; that was to be doue in considération 
of the fact that Mr. Swope was to throw his individual business to the tirm 
of McElroy &Co." 
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The respondent does not deny that he engaged in business with com- 
plainant, but his contention is that it was not a partnership arrange- 
ment, — at least to the extent claimed by complainant; that the arrange- 
ment was limited to lands affected with tax-tilles, and none other; that 
when McElroy brought to his attention any such property, he deter- 
mined for himself whether or not it was désirable, and bonght on his 
own judgment, admitting McElroy as a tenant in common on condi- 
tion of his paying or securing to him his half of the purchase money. 
The thirty-fifth paragraph of his answer states that — 

"The charges made by said complainant for services rendered by him are 
wrongful in every particular, because tliere never was any agreement or iin- 
derstanding that he was to charge or be paid for his services; and, on the 
other hand, it was understood that he was not to mal^e any charge for any 
services rei^dered by him, it being understood tlmt the complainant was to 
furnish his services respecting tlie tax-title lands without charge as against 
the cost of the abstracting and abstract work to be paid, and which was paid, 
by défendant, amounting to a large sum." 

The suprême court of the state had — perhaps a year prior to this — 
rendered a décision adverse to the validity of the form of deed employed 
by the tax collector of Kansas City. It is not improbable that the pros- 
pect of a harvest for spéculation in such tax-titles moved the parties to the 
joint adventure. But the évidence is overwhelming that their joint op- 
érations extended to other property, and with the knowledge and ac- 
quiescence of the respondent. The évidence shows that the respondent, 
from various considérations of policy and expediency, sought to hâve 
his association with complainant in thèse spéculations concealed from 
the public; and to this end cautioned various parties in the einploy of 
the concern not to disclose his connection. The latter part of February 
active opérations were begun. An abstraetor was employed for one 
month, to be paid by Swope. This abstraetor made out chains of titles 
to pièces of lands, as directed by McElroy, and the latter looked up 
the owners, and conducted the negotiations. The business grew so that 
the services of the first abstraetor were not only continued, but addi- 
tional force was employed, and over 1,000 pièces of property were ex- 
arnined by thèse employés, or, rather, as many chains of title were run 
out. Swope took such interest in this adventure that he kept an office 
in close connection with McElroy's. When McElroy moved his office 
from one place to another, Swope foUowed, having an office immediately 
connected with McElroy, having free and full access to the business of 
the titles examined. Their consultations were fréquent, and inter- 
course, so far as matters of business were concerned, was close. Dur- 
ing the business McElroy introduced Swope as his partner in business, 
without objection on Swope's part; and Swope on two occasions spoke 
of McElroy as his partner. Many tax-titles were acquired. The deeds 
were taken in the name of McElroy, or in that of one Brown, a lawyer, 
who was paid by the parties $100 per month for his services in holding 
thèse titles, and rendering some professional services. In case of liti- 
gation over the titles thus held by Brown, the parties agreed to indem- 
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nify him against costs and losses conséquent tbereon. In case of sale, 
the profits were divided equally. Titles to other lands than tax-titles 
were examined, and negotiations conducted with a view to their acqui- 
sition, and deeds taken to such. In one marked instance a lot was pur- 
chased by McElroy at a public sale under a foreclosure of a mechan- 
ic's lien, wliich was treated by the parties as within the ternis of the 
"joint arrangement" by dividing the profits thereof. Différent law firms 
■were employed by complainant and respondent, to be paid by them; 
and thèse lawyers testify that there was no understanding that their 
services were to be limited to the matter of tax-titles, and their work 
extended in fact to other classes of titles. 

In May, 1888, the principal bone of contention came into view, — the 
lots of ground known in this controversy as the "Campbell Lands." 
Thèse lots, about 22 in number, are situated in the northern part of the 
city of Kansas, Mo., and belonged to the heirs of Robert Campbell, de- 
ceased. Some of them were improved, with buildings thereon, while 
some were vacant lots. The évidence tends to show that early after the 
abstractor was first employed the attention of McElroy was directed to 
this property by the discovery that some of the lots were affected by tax- 
titles. Later developments disclosed the fact, however, that thèse tax- 
deed incumbrances had been removed by a conveyance to thereal owner 
by the tax purchaser; and when Swope's attention was drawn to thèse 
lands as a probable good field for spéculation be discouraged it, on the 
ground that the release of the tax claims showed that the Campbells 
were looking after this property, and, as they were supposed to be rich 
men, it would be useless to spend effort in that direction. Later on, in 
May, while the respondent was absent in New Mexico, McElroy was in- 
duced, by the prospect of new railroad enterprises in the loeality of thèse 
lots, to open up negotiations with one Dowuing, the local agent of the 
Campbell heirs, for their purchase. After some parleying he obtained 
a proposition of an offer at $30,000, $10,000 cash payment, and three 
years' time on the balance, at 6 per cent, interest, deferred payments to 
be secured by deed of trust on the property. McElroy, up to this time, 
was conducting this transaction on his own account, ibr the reason, as 
stated by him, that he did not know that Swope would consent to so 
large an adventure. The master finds that on the 15th day of May Mc- 
Elroy and Downing were to meet to exécute the contract of purchase by 
appropriate writing, when Swope, learning thereof, met with McElroy, 
and insisted that the proposed spéculation should corne within the terras 
of their partnership agreement. This was aceeded to by McElroy, the 
deal consummated by taking the title in the name of Swope, and that 
Swope should account for the one-half interest therein, and that one- 
half of the purchase money, with interest at 6 per cent., should be 
charged to McElroy. As this is the chief matter in controversy between 
thèse parties, the court bas examined the évidence bearing upon this is- 
sue with care. The court confesses that, when the oral argument of this 
cause had before it ended, it entertained a strong impression tliat the im- 
puted contract respecting this property was voidable under the statute 
v.47j?.no.6— 25 
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of frauds; but whan it had concluded the long and tedious reading of 
the testimony it could not escape the conviction that Swope came into 
this title, with its expected profits, under conditions and circumstances 
which a sensé of fair dealing and common honesty forbid that he should 
hold and enjoy to the exclusion of McElroy. No unprejudiced mind 
can read the testimony without reaching the conclusion that there was 
some compact, some common understanding, between thèse parties, not 
only when the contract of purchase was made, but for monthsthereafter, 
that McElroy had a joint interest in the property with Swope of some 
character, repeatedly recognized by Swope, and on the faith of which 
McElroy acted, and greatly to his injury, unless protected by the court. 
Indeed, so conspicuoiis is this fact, that Swope's counsel virtually con- 
cède that Swope did agrée to admit McElroy to a one-half interest in the 
property, but it was a conditional sale, within the interdiction of the 
statute of frauds. If the facts, as found by the master, or as they may 
turn out on the review of the court, be that McElroy uncovered the 
spéculation, and obtained for himself the proposition of sale, and induced 
Swope to take his place, on the understanding that Swope was to furnish 
the purchase money, take title in his name, and afterwards let McElroy 
liave a half interest on his paying half of the purchase money, such a 
contract would be within the prohibition of the statute of frauds. 
Dunphy V. Ryan, 116 U. S. 491, 6 Sup. Ct. Rep. 486. It would be 
of the nature of a conditional sale. Where the title to real estate is taken 
in the name of one party, a resulting trust in favor of a third party, not 
named in the deed, may be shown by paroi, where the proof is clear and 
uudoubted, provided the purchase money, or a part thereof, was fur- 
nished by such third party. But the rule of equity is that such trust 
must bave arisen at the time the purchase was made, and the money or 
considération must bave been paid, or secured to be paid, by such third 
party at or before the purchase. McKinnon v. McKinnon, 46 Fed. Rep. 
713, (recently decided by this courtatthe St. Joseph division;) Duciev. 
Ford, 138 U. S. 587, 11 Sup. Ct. Rep. 417. It is, however, the well- 
settled law that there may be a partnership between two or more parties 
to deal in lands. Equally welî settled is it by the great weight of au- 
thority that the existence and terms of such partnership may be estab- 
lished by paroi testimony. Bâtes, Partn. § 320; Dale v. Hamiiton, 5 
Hare, 369; Chester v. Dickerson, 54 N. Y. 1; Richards v. Grinnell, 63 
lowa, 44, 18 N. W. Rep. 668; Bunncl v. Taintor, 4 Conn. 568; Holmes 
V. McCray, 51 Ind. 358; Clagett v. Kilbourne, 1 Black, 346; Hunter v. 
WMtehead, 42 Mo. 524; Snyder v. Woljard, 33 Minn. 175, 22 N. W. 
Rep. 254; Piatt v. Oliver, 2 McLean, 267; Smitk v. Tarltm, 2 Barb. Ch. 
336; Carr v. Leaviit, 54 Mich. 540, 20 N. W. Rep. 676. Lindley on 
Partnership, p. 88, says — 

"That a partnership constituted without writing is as valid as one consti- 
tuted by writing, and that, if a partnership is pioved to exist, then it may be 
shown by paroi évidence that its property conslsts of land. The siibjectbeing 
an agreement for land, the question then is whether ihere was a resulting 
trust for that partnership by opération of law. The question of partnership 
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miist be tried as a fact, and as if there was an issue upon it. If by the facts 
and circumstances it is established as a fact that the parties were partners, in 
which land was neeessary to earry on the trade, the lease goes as an incident. 
The partnership being established by évidence upon which a partnership may 
be formed, the premises neeessary for the purpose of that partnership are, by 
opération of law, held for the purpose of that partnership." 

The observation of the court in Chester v. Dickerscm, supra, is quite 
pertinent: 

"Suppose two persons, by a paroi agreement, enter into a partnership to 
speculate in land, how do they corne in conflict with the statute of fraiids? 
No estate or interest in land has been granted, assigned, or declared. When 
the agreement is made, no lands are owned by the flrm, and neither party at- 
ternpts to convey or assign any to the other. The contract is a valid one, 
and, in pursuance of this agreement, they go on, and buy, improve, and sell 
lands. While they are doing this, do they not act as partners, and bear a 
partnership relation to each other? Within the meaning of the statute, in 
such case, neither conveys nor assigns any land to the other, and hence there 
is no conflict with the statute." 

It can make no différence that the title to the land is taken in the 
name of one of the partners, or placed in that of a third person, (Bâtes, 
Partn. § 28;) nor that one of the partners may hâve furnished ail the 
purchase money or capital, — if the business appears to be jointly con- 
ducted, with a communion of profits as such. "The gênerai rule is that 
the parties are treated as partners, unless the contrary is shown; that is, 
they will be supposed to obtain the benefit of partnership, and to share 
the chances together, where they hâve omitted to show a contrary inten- 
tion." Bâtes, Partn. § 35. "An agreement that something shall be at- 
tempted with a view to gain, and that the gain shall be shared by the 
parties to the agreement, is the grand characteristic of every partner- 
ship, and is the leading feature of nearly every définition of the term." 
Lindl. Partn. § 1. If the fact be that during the continuance of the 
partnership as heretofore found to exist one of the parties found what 
he conceived to be parcels of real estate désirable as a spéculative invest- 
ment, which he determined to take to himself, and, after the terms of 
the purchase were agreed upon, the other partner was admitted, as such 
partner, to take the contract and consummate the purchase by taking 
the title in his name for the joint account, and to share in the profits of 
the adventure, McElroy to give his note or notes to Swope for the one- 
half interest, to be secured by lien on his half interest in the land, the 
agreement would not be afïected by the statute of frauds. In such case 
it is a joint purchase, in the name of one party, where the other secures 
to be paid his share of the purchase price. In such case he is entitled 
to his proportion of the property as a resulting trust. Wi-ay v. Steele, 
2 Ves. & B. 388; Honore v. Hutchings, 8 Bush, 687; Tenney v. Simpson, 
15 Pac. Rep. 187, 512, 37 Kan. 353, 579; Simpson v. Tenney, 21 Pac. 
Rep. 634, 41 Kan. 561; Boyd v. McLean, 1 Johns. Ch. 582. Equity 
treats the transaction as a loan by the partner taking the grant to the 
other partner. He takes the whole title in the nature of a mortgage to 
secure the loan. The interest agreed to be paid is pledged for the repay- 
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ment of the purchase price advanced. As said by the court in Honore v. 
Ilutchings, supra: 

"Such an agreement isperfectly consistent with theideaof amortgage, and, 
though we niay doubt whether or not the absolute conveyance to Ilutchings 
was intended tooperate only as such, yet the rule is that in ail doubtful cases 
the lavv will construe a contraet to be a mortgage, because such a construc- 
tion will be raost apt to attain the endsof justice, and prevent fraud and op- 
pression. Skinner v. Miller, 5 Litt. (Ky.) 86." 

In Greenleaf's Cruise, note 1, p. 74, the distinction between a con- 
ditional sale and a mortgage is stated thus: 

"Where the debt forming the considération of the conveyance still subsists, 
or the money is advanced by way of loan, with a personal liability on the paît 
of the borrower to repay it, and by the terms of the agreement the land is to 
be reconveyed on paytnent of the money, It will be regarded as a mortgage; 
but wliere the relation of debfor and creditor isextinguished, or never existed, 
there a simiJar agreement will be considered as merely a conditional sale." 

It was doubtless in récognition of this rule of law that it was held in 
Page v. Page, 8 N. H. 197, that where A. pays the purchase price of 
the land, and takes the title in his name, yet, if it clearly appear that 
the money thus advanced was a loan to B., to be thus invested, there 
was a resulting trust in favor of B. 

In order to ascertain what the exact agreement between Swope and 
McElroy was respecting the Campbell purchase, and their intention as 
to it, we must look to the four corners of the controlling facts and cir- 
cumstances in évidence. Without exception, so far as we can discover, 
every pièce of real estate acquired by McElroy in 1888, after the em- 
ployment of the abstractor, was recognized in some way as joint prop- 
erty; and the fînding of the master that they were partners therein is 
well sustained by the proofs. That McElroy negotiated for the Campbell 
lands, and obtained the option thereon, so far as Downing had authority 
to give it, is well established. Downing knew nothing of Swope in the 
transaction until he and McElroy met to close the contraet by writing. 
McElroy testifies that he was ready and able to consummate the trade 
on his part, and there is no such proof or state of circumstances in the 
case as to justify a court in finding that McElroy was not willing and 
able to carry oui the contraet on his individual account. How, then, 
did Swope eome so suddenly into the adventure? His own statenient 
is that he only returned frora New Mexico on the 14th day of May, — 
the day before the contraet of purchase was consummated. After Down- 
ing had advised McElroy that his proposition from the gênerai agents at 
St. Louis was $30,000, one-third cash on the delivery of the deed, three 
years on the balance, with 6 per cent, interest, and McElroy had tele- 
phoned Downing his acceptance, Swope appeared upon the scène, and 
he and McElroy rode out in a buggy, and hastily looked at Ihe lots. In 
the course of his déposition Swope states that he was not familiar with 
this property before the purchase. He did not even know the feet of 
frontage, nor the depth of the lots. It woald présent a remarkable and 
most unusual state of proceeding for Mr. Swope, with his caution, con- 
servatism, and reserve, to believe that on such a cursory view, and on 
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such short warning, he would instantly close, on his sole account, a pur- 
chase of such magnitude, and that, too, -when he had been absent from 
the state for months. The very circumstances surrounding the trade for 
this land irresistibly go to corroborate McEIroy's contention that Swope 
accepted his judgment, and came into the adventure as a partner. Mc- 
EIroy's déposition is that Swope learned on his return to the city of the 
pending trade, and insisted that the "deal" should corne within the part- 
nership arrangement, Swope agreeing to furnish the purchase money; 
take deedof trust on McEIroy's halfinterest for security; and, inasmuch 
as the deferred pa3'nients on the land were to bear 6 per cent, interest, 
Swope should not charge him greater interest, and that Swope so agreed. 
Swope does not deny that McElroy was to hâve an interest, but his con- 
tention is that it was merely conditional; that McElroy urged him to 
take the trade, and to thereafter let him (McElroy) hâve a half interest, 
by giving his note for one-half the purchase money, at 10 per cent, in- 
terest, secured by deed of trust on the property; and that even this was 
further conditioned on the assurance given by McElroy during the nego- 
tiation to the etïect that he would procure a "syndicate," interested in a 
scheme to establish a union dépôt in that locality, to taketwo of the lots 
at the price of $30,000. Which statement is correct? Which is the 
more reasonable, — the best sustained by ail the facts and circumstances 
in évidence? The master bas found that the statement of McElroy is 
true. How do the facts sustain this finding? 

Félix Fox, a lawyer, and relative of Mr. Swope, was called upon to 
draft the contract between Downing, agent, and the purchaser. McEl- 
roy testified that the original drait of the contract drawn by Fox con- 
tained the name of McElroy as the purchaser; but, on account of con- 
fusion in the description of the property, Fox tore up this paper, and 
they adjourned to a later hour of the day to straighten ont this descrip- 
tion, and to obtain a printed form for such contract. That when they 
came together again Swope was présent, and entered a protest against 
the payment of $1,000, which had been agreed upon by McElroy and 
Downing as eaniest money to bind the option. Swope stated that he 
regarded himself as good on his contracts; whereat Downing consented 
that, as he knew little of McEIroy's financial responsibility, and did 
know, from réputation, Mr. Swope's responsibility, if the latter's name 
were substituted as the purchaser, he would waive the requirement for 
such cash payment. Accordingly Swope's name was so employed, and 
the contract was so executed. In this respect McEIroy's statement is 
corroborated, in the main, by Downing. He does not so positively af- 
firm the insertion of McEIroy's name in the first draft of the contract, 
but gives it as his impression. Fox, while denying the writing of more 
than one copy of the contract, and the use of McEIroy's name, testified 
that he did hear the conversation between Downing and McElroy respect- 
ing the $1,000 earnest or forfeit money, and Swope's protest against its 
payment; and he made this significant statement, that — 

"I presuroed from the conversation that McElroy was to take the contract 
in his name. Mr. Downing demanded a thousand dollars to be paid in cash. 
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McElroy then said that Swope was a rich man, and the contract could be taken 
in his name. " 

The whole subséquent history of tliis transaction shows that the par- 
ties for months treated this purchase as a joint matter, and that Swope 
repeatedly recognized this fact. When the abstract of title was furnished 
by the vendor it was discovered that there was an incumbrance on some 
of the lots in favor of the Missouri Pacific Railroad Company forright of 
way. The complainant was the active agent through whom it was sought 
to remove this trouble. He made repeated trips to Independence, the 
county-seat of Jackson county, to examine the court records and recorded 
deeds, and procured copies of certain records pertaining to the title of 
this property, and placed them on record at Kansas City. He held con- 
férences with the local railroad attorney at Kansas City respecting this 
easement of the railroad. He made two trips to St. Louis, — one in con- 
nection with Mr. Swope, — and employed counsel, and conferred with 
the managing officers of the railroad company, with a view to the settle- 
ment of this cloud on the title. Failing in this, he was chiefly instru- 
mental in effecting with the gênerai agents of the vendors, at St. Louis, 
a modification of tiie contract of sale, whereby the purchase price of the 
lands was reduced from $30,000 to $24,000. It was then discovered 
that one of the Campbell heirs was supposed to be non compos mentis, and 
therefore incapable in law of making a valid transfer of his interest, 
which was one undivided twelfth part. Other persons, — W. H. Wi- 
nants and William Taylor, — residing in Kansas City, had, shortly prior 
to the purchase by Swope, bought other lots from the Campbell heirs, 
and their title was subject to this same infirmity. A consultation of ail 
the parties in interest was held, partiel pated in by Winants and Taylor, 
Swope and McElroy, with their respective counsel, directly and indi- 
rectly. The resuit was that it was determined to send some one to Bos- 
ton, where the Campbells resided, to see if this obstacle could not in 
some way be removed. It was at the spécial instance and request of 
Swope that this labor fell to McElroy, as one of the parties in interest, 
and the one most familiar with the whole matter. It was agreed that 
the expense of this trip should be borne ratably between the parties, 
with the exception of McElroy, whose time and services were to exempt 
him from the assessment. AU the parties being présent, including 
Swope, Winans and Taylor executed the following authority to McElroy: 

. "Kansas City, Mo., May 28, 1888. 
" We, the undersigned, having purchased of the Robert Campbell estate cer- 
tain real estate in the city of Kansas, hereby give fiill power to J. E. McElroy, 
who is also a purchaser, to act for us in the matter of perfecting the title to 
said real estate. " 

It is true, Swope did not sign this paper, but it is tantamount to a 
déclaration made in his présence that McElroy "is also a purchaser," 
made while the matter of perfecting the title was in progress, acquiesced 
in by Swope. He gave no similar paper to McElroy, on the assumption, 
it is but fair to make, ihat as a man somewhat versed in the law he 
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recognized the légal position that in a partnership ail are principals, and 
one is the agent of the other. McElroy made this trip, but failed of suc- 
cess. On McEIroy's return home he was most active in devising ways 
and means for overcoming the obstacle to the acquisition of this one- 
twelfth interest. The letters (put in évidence) from the Kaime Bros. , the 
gênerai agents of the Campbells, respecting this transaction, were alî ad- 
dressed to McElroy. The resuit of the matter was that the contract of 
purchase was again modified by accepting from the other 11 heirs a deed 
for their interest, and the purchase price was proportionately lessened. 
After this, other means were considered for obtaining a valid title to the 
remaining one-twelfth interest. On consultation it was determined to 
institute partition suits in the Jackson county circuit court in the nanie 
of one of the heirs against ail the parties in interest. This was to be, of 
course, an amicable proceeding. Accordingly, Mr. Brown, the attorney 
hired by.the year by Swope and McElroy, prepared the suits; and in 
the one concerning the Swope title the other Campbell heirs, with Swope 
and McElroy, were made parties défendant, the latter two as purchasers 
under the contract aforesaid. Swope dénies knowledge of the fact of 
making McElroy a défendant. On this issue the testimony of Brown, 
the attorney, is important enough to quote. He says : 

"Mr. McEh'oy, Swope, and Downing were in consultation in Mr. McEIroy's 
private room and Mr. Swope's room, off and on, making a trade in regard to 
this land; and Mr. McElroy and Swope ordered me to bring a partition suit 
for partition of the land. I believe tiiey claimed an interest in some way, and 
some other parties had an interest, and tliey wanted a partition. I prepared 
the papers for suits, and had them ail ready to flle, and Mr. McElroy — I be- 
lieve he was the one — told me not to flle them now, as they had made other 
arrangements. They directed me to bring suit for Hazlett K. Campbell 
against Thomas H. Swope, James E. McElroy, Hugh Campbell, -Jr., James 
A. Campbell, and J. F. Downing, défendants. It was a friendly suit, and 
they deemed it necessary to bring this suit in order to get their interest, — I 
mean McElroy and Swope's interest; and Downing was authorized to repre- 
sent the Campbells, — was a trustée, I believe, in a mortgage on land, — and 
he and McElroy and Swope ail agreed and assented to this manner of procéd- 
ure, and directed me to bring the suit. " 

The whole matter was ultimately consummated by Swope accepting 
the deeds from ail the heirs, including the supposed demented one, for 
the lands. Thèse deeds were forwarded by the Kaimes, Campbells' 
agents, to McElroy, and were placed on record, and the fées thereior ad- 
vanced, by McElroy. After the purchase of this property Swope rode 
around in a buggy with McElroy, and they notified the tenants found 
on any of the lots that they had purchased this property, or that they 
owned it, and demanded of them that they attorn to them. Some of 
thèse tenants testify that Swope said he and McElroy were partners in 
the property. One of the lots was occupied by a firm for a brick-yard; 
and, as such a lease was important, as the use touched the freehold, 
Swope and McElroy made a written lease to thèse tenants for a term. 
Both signed thelease aslandlords. The rentalwas collected byorthrough 
McElroy, and the same was equally divided between them, At the ex- 
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piration of this lease it was renewed, by written indorsement thereon. 
This was signed by McElroy for himself, and by Swope, per McBlroy, 
agent. McElroy's authority to do this last act is denied by Swope, while 
McElroy asserts bis right as pai'tner to so sign. Be this as it ma3^ the 
truth is that Swope continued to receive his half on the rents until after 
this suit was brought. McElroy also collected rents from other tenants, 
and the same was entered to the crédit of Swope and McElroy. One of 
the persons occupying oiie of the lots, nanied Miller, was unwilling to 
attorn, unless some préviens claimed right of his was recognized. He 
testified that wben he went to Mr. Swope's office, and tendered him the 
money on condition of his signing a proposed receipt, Swope said "he 
had a partner in that property" he had to see about it; and took the re- 
ceipt and disappeared for a few moments, and, retuming, declined to 
exécute it. As this room was adjoining McElroy's, the fair presumption 
is that he went in there to consult with McElroy. Swope afterwards col- 
lected rent from this tenant. In July, 1888, while spending a Sunday 
at the home of complainant's father, Swope stated that during his absence 
in New Mexico James E. M.cElroy had made a purchase of the Campbell 
lands, and that he had agreed to carry the deal for three years at 6 per 
cent, interest, and that he was satisfied they would make fully $100,000 
out of the purchase, and that he was satisfied the business in which he 
and McElroy were engaged would bring a profit of $250,000, and spoke 
of one of the "partners" going to Boston to see about the title. And 
again, when on a trip with the elder McElroy to Vernon county, he spoke 
of the Canipbell lands, and about how much "they" (evidently meaning 
himself and complainant) would make on this spéculation. It is true, 
thèse witnesses are relatives of the complainant, and their testimony is 
to be scrutinized on that account; but I fail to fiind anything in the deji- 
ositions or testimony to justify the court in discrediting them, especially 
when not directly contradicted by the respondent in his déposition. 
Later on, in the fall of 1888, the évidence shows that, in order to settle 
definitely a supposed or real embarrassment as to the boundary line be- 
tween one of tbe lots in this Campbell purchase, it became important to 
secure deeds of release from T. S. Case et al. The accomplishment of 
this act, in the completion of the title to the Campbell lands, likewise 
devolved on the complainant. 

While, perhaps, with more logical fitness it might bave been adverted 
to under another head, yet among the more conspicuous faets to show 
that Swope regarded the business in which he and McElroy were en- 
gaged as possessing the qualifies of a copartnership, with its incidental 
liabilities, shortly after his return from New Mexico, and while the 
Campbell purchase was incompleted by deed, he suggested to McElroy 
the policy of transforming their association into a business corporation 
under the statute. To this end a copy of like articles of incorjjoration 
were obtained by them at the recorder's office, the object being to avoid 
the individual liability which the law attaches to a partnership. But 
when Swope was advised that under the Missouri statute 50 per cent, of 
the stock subscribed had to be actually paid up before the certificate of 
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incorporation would be issued, he abandoned the project. But the joint 
opérations of the parties, as hitherto conducted, abated nothing in 
vigor. It was after this that the law firm of Peak, Yeager & Bail were 
employed by Swope and McElroy for the. term of one year, at a salary 
of $1,000; that another abstractor was hired for six months at $200 per 
month, to be paid for by Swope. Chains of titles were extended to 
large and valuable tracts of land, looking, inter alia, to a large advent- 
ure in a body of land on the Missouri river front. No single transac- 
tion so fitly illustrâtes, as this last named, how eagerly the respondent 
sought to share the profits of the spéculative schemes the fertile mind 
of the coniplainant inaugurated, by putting McElroy to the front to do 
the actual work and bear any public odium which might attach to it. 
The lands lying on this river front had once belonged to a corporation 
in which the respondent was a stockholder, and perhaps a director. 
This Company had, with the co-operation of the respondent, sold this 
land, and conveyed by deed of warranty. A man named Turner had 
also conceived the idea that, if the submerged lands lying contiguous 
could be reclaimed, it would open up an immense spéculation to the 
promoters of the scheme. As McElroy was working at the sarne thing, 
he and Turner "pooled" their plats, maps, and notes, and entered into 
a written compact to work up a joint syndicate to accomplish this enter- 
prise. That Swope came into it on the basis of a partner with McElroy, 
the évidence is quite satisfactory to my mind. But he insisted that in 
the contract between McElroy and Turner his name should not appear, 
for the reason that, his Company having conveyed the contiguous land, 
a question might arise as to its liability on its covenant of title, and as 
one of the stockholders a question might arise as to his liability; be- 
sides, it would be embarrassing in such a controversy for his former as- 
sociâtes to know that he was a party to this scheme. Accordingly his 
name was omitted, and he got rid of his stock by a simulated transfer 
of it to a colored man, named James. The chain of title to this prop- 
erty was made by the abstractor employed as aforesaid. This scheme, 
however, brought no results. As further confession by Swope of his 
conscious association with McElroy as partner in ail thèse adventurous 
spéculations, an article appeared in the Kansas City Star, an evening 
daily newspaper, directing attention to the plans and opérations of a 
firm endangering titles to a large quantity of property in and about the 
city, and greatly disturbing the city's prosperity. No names were 
given; yet the respondent was greatly annoyed overit, and said he knew 
it referred to him and McElroy, and charged that the facts were given 
away by his relative, Mr. Fox, and furnished to the paper by one Slavens, 
with whom he and McElroy had had some trouble over one of their titles. 
In September, 1888, it is évident the personal relations between thèse 
parties were becoming strained. McElroy's faith in the good intentions 
of the respondent was not so strong as hitherto. He then presented, 
or caused to be presented, to him a contract, to be signed by him, 
(Swope,) providing for the conveyance of the undivided half interest in 
the Campbell lots. The complainant testifies, without direct contradic- 
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tion from respondent, that respondent said that he would defer the mat- 
ter until he obtaiiied the entire twelve-twelfths interest, — he then hav- 
îng deed to on]y the eleveii-twelfths. This paper respondent retained, 
without signing, until this trial. For what purpose did he keep it? 
Did he do so with the expectation that he would yet sign it? Or had 
he then formed the secret resolution to repudiate his understanding with 
complainant? About that time the complainant made out quitclaim 
deeds to respondent to certain lands in his (McElroy's) name, as did 
also Brown to lands held in his name, (the latter being made to Mc- 
Elroybefore McElroy executed his quitclaims.) Thèse deeds complain- 
ant showed to respondent, stating that it was for his half interest in the 
lands held in partnership, — at least according to complainant's version, 
— and asked respondent to do likewise as to the Campbell lands. Thèse 
deeds Swope kept, and had put to record, without reciprocating as to 
the Campbell lands. Thus matters stood respecting the Campbell lands 
until March, 1889, when the master finds that Swope caused to be left 
for McElroy a quitclaim deed for , an undivided half interest in this 
land, accompanied by a deed of trust to be executed back for the pur- 
chase money, $12,000, at three years, with 6 per cent, interest from 
the 16th day of May, 1888. Accompanying this was also a contract, 
to be signed by McElroy, containing stipulations respecting the appli- 
cation of the proceeds of the sale of certain of the lots hitherto sold to 
one Evans. The deed thus accompanying thèse papers was not, how- 
ever, signed by Swope. 

The witness Painter — the sameemployed as abstractor for six months 
to be paid by Swope-^is relied upon by respondent to create the -im- 
pression that McElroy instigated him to the drawing up of thèse pa- 
pers, and that Swope had nothing to do with their origin. I concur 
with the master in attaching little crédit to the testimony of this wit- 
ness. He is too superserviceable to the interest of the man whose hand 
gave him $200 per month. His conduct on the witness stand, his 
activity while ofif of it in looking up testimony for Swope, his manifest 
partisahship, little recommend him to the favorable considération of the 
judicial mind. In his examination in chief he sedulously sought to 
create the impression that McElroy directed him to frame thèse papers; 
or, rather, that he did so in his interests, and that Swope had nothing 
to do with it. But, unfortunately for his purpose, the original draft of 
the contract, in the handwriting of Painter, was, evidently through in- 
advertence, folded in the type-written copy of the contract, and thus 
fell into the hands of McElroy. This draft shows altérations and amend- 
ments in the handwriting of Swope. The witness, with évident reluct- 
ance and argumentative évasion, on cross-examination had to admit 
that Swope saw the paper before it was submitted to McElroy. The 
statement of McElroy is corroborated that he refused to exécute thèse 
papers on his part, principally for the reason that the contract and deed 
of trust did not correctly and fairly express the understanding as to the 
interest. They stipulated for interest on the $12,000 note from the 15th 
day of May, 1888, the date of the contract with Downing for the pur- 
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chase of the land, instead of the date of the deed, sortie months later, 
at which last date Swope made his first payment, and from which tirae 
his own notes bore interest. The equity of this objection is palpable. 
The other objection made by McEJroy was that it provided for only one 
note and trust-deed from him, covering the whole land, instead of be- 
ing so drawn in l)locks of lots as to enable him to hâve a release thereof 
in case of a sale of aparticular lot, which ho claims was his understand- 
ing with the Kaimes, the gênerai agents, as to the contract of purchase. 
Thèse papers évince, up to that date, a récognition by Swope of some 
sort of obligation on his part to let McElroy hâve a half interest in this 
property, provided he could discharge it on his own terms. In ail the 
other purchases made by McElroy, where the purchase money came 
from Swope, no deeds of trust nor notes seem to bave passed, although 
Swope seenis to haveso farconcurred in the terms of "the joint arrange- 
ment" as to the tax-titles to say that he was thus to be secured as to 
the money to be advanced by him. In this connection it is worthy of 
notice that no one transaction between thèse parties so fitly illustrâtes 
this fact, while utterly contradicting Swope's pretension that the "joint 
arrangement " was limited to dealings in lands affected with tax-titles to 
be bought on his own judgment, as the history of the Euneau lands, 
consisting of 2 2-10 acres. McElroy conducted this trade, and brought 
the property to Swope's attention, while he was absent in New Mexico. 
On April 9, 1888, Swope wrote McElroy from Kingston, N. M., as fol- 
io ws: 

"/. E. McElroy — Deab Sie: I hâve just reeeived yours of April 5th in 
référence to buying of Euneau of his two and two-tenths acres on our joint 
account for $700 or less. You eau do about it as you choose; but if you buy, 
take deed of it in your name, and it must be a warranty deed against every- 
thing but tax-deeds and taxes, as Slavens inay hâve an unrecorded deed from 
Euneau. If you buy, you can see Logan Swope, my brother, and get the nec- 
essary money on my account, giving me your note for one-half of it, with ten 
per cent, interest, payable on or before such time as you see fît to malce it, 
inside of two years. Also make déclaration of trust, showing that you hold 
one-half of it for me." 

The complainant did make this purchase. It was a valuable pur- 
chase. They were ofïered $2,500 a year as ground-rent for it for a period 
of 10 years, the lessee to pay taxes. No déclaration of trust was made 
by McElroy, and no note was given, nor did he pay 10 per cent, inter- 
est thereon. But at the settlement had, hereinafter mentioned, in De- 
cember, 1888, McElroy was charged 8 per cent, interest thereon. Mc- 
Elroy made to Swope a quitclaim deed in July, 1888, for the one-half 
interest in this property. While Swope claims that he had, from time 
to time, advanced*on the joint account the sum, perhaps, of $6,500, no 
accounting as to the same was had until December, 1888. The parties 
had evidently quarreled as to the manner of conducting the business re- 
specting expenses incurred and charged for by McElroy. To obviate 
this in their future dealings the foUowing agreement was then executed 
in writing: 
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"It is hereby agreed that ail expansés bereafter to be incurred in our joint 
business sliall be by mutual consent of both parties, and shall be borne equally 
between ua, except J. A. Painter's salary, which Mr. Swope liere agrées to 
pay; and it is agreed tiiat accounts stiall be rendered and settlements made 
every thirty days hereafter, each party paying bis half at such time." 

This is an admission in writing that a joint business then existed be- 
tween thèse parties. It was not to be created. They merely provided 
a limitation as to the power of creating expansés, and as to the payment 
of the abstractor, and the time of making settlements. It also shows 
that their interests vvere respectively one-lialf. 

I hâve thus gone at great length of détail over mâny of the more sali- 
ent facts and history of the joint opérations of thèse parties to disclose 
the real relation between them, and to fix the most probable and true 
character of the agreement respecting the Campbell lands. The ques- 
tion naturally enough arises as to why McElroy would consent, aceord- 
ing to the theory of respondent's counsel , to give up what both parties 
at the time regarded as a most désirable spéculation, take it from with- 
out the terms of their understanding and course of dealing as to other 
land transactions, or, if you please, the terms of the tax-title, "joint ar- 
rangement," and put himself completely at the mercy of Swope by con- 
senting to a merely oonditional sale. Do not ail the controlling circum- 
stances and acts of the parties persuade one to the conclusion that the 
parties regarded and treated this property as partnership property? The 
counsel i'or respondent, by inviting the court to regard this transaction 
as a mère conditional sale, ask the court to give Swope the benefit of 
this transaction, to the entire exclusion of McElroy; for they supplément 
their position with the argument that there has béen no such part per- 
formance as to take the contract out of the opération of the statute of 
frauds. They argue that McElroy is not, under that theory, entitled to 
a spécifie performance. A court of equity, in such conjuncture, should 
rather refer the transaction to that rule of equity which, under the proofs, 
would secure to the party sought to be wronged his just rights, compel- 
ling the other to submit to what good conscience dictâtes. The moment 
Swope consented to advance the purchase money, and take McElroy's 
notej with deed of trust, for the one-half interest, pursuant to the part- 
nership compact, it was a loan by the one partner to the other, and he 
took the title as security. That moment McElroy, by consenting thus 
to let Swope take his contract with Downing, the agent, became indebted 
to Swope for one-half of the purchase money. The relation of debtor 
and créditer was then established; and, of conséquence, the transaction 
was not a conditional sale. There is no virtue in the suggestion that 
McElroy has not executed his note for the one-half interest. It might 
be a sufïicient answer to this to say that Swope has never made deed to 
the one-half interest. Nor has he ofl'ered to do so, except in a manner 
which leaves him io a position to contest the fact, and then only on 
terms of his own choosing, attempting to collect interest long before he 
parted with the money which was the considération. In Honore v. 
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Eutchings, supra, the court, speaking to a similar argument of counsel, 
said: 

"We do not regard it as material that Honore was insolvent, and that 
ïïutchings took no other security for his money than the land itself. In the 
case of Edringtoii v. Harper, 3 J. J. Marsh. 360, it was expressly agreed 
that it should be optional with the mortgagors whether they would repay the 
money advanced or not; and yet the court held, this being virtually the fact 
in every moitgage as to whether the condition should be forfeited or not, it 
could not hâve the effect of converting what would otherwise hâve been a 
mortgage into a conditional sale." 

The uUimate resort of counsel for respondent that Swope was induced 
to make the purchase of the Campbell lots on the assurance of McElroy 
that he would hâve a "dépôt syndicate," for which he was agent, buy 
two of the lots at $30,000, is by no means satisfactorily established. 
The external probabilities confirm complainant's déniai of any such 
agreement. As this is in the nature of new matter and affirmative dé- 
fense by the respondent, he is hardly entitled even to the benefit of the 
rule that his sworn answer must be overcome by additional testimony 
or strong circumstances corroborating the ajniplainant. The position 
of respondent is not plausible; nor is he, in this contention, consistent 
with himself. In the course of his testimony he stated that he regarded 
the Campbell lands as a poor investraent; and to another witness he ex- 
pressed the opinion that he thought or feared McElroy was paying too 
much for the property; and in another place he stated in his déposition 
that the two dépôt lots were the most valuable of the lots. Why would 
McElroy, after he had agreed with Downing upon the purchase for him- 
self at $30,000 for 22 lots, consent to let Swope take the contract, when 
he could obtain for himself, by this sale to the syndicate, sufficient for 
2 lots to pay for the whole? And would it not hâve been an absurd 
transaction for him to give such an assurance, while agreeing, according 
to Swope's theory, to give Swope his note for one-half of the remaining 
lots at the original contract price for the whole? Had he made any 
such suggestion to Swope, it would do violence to Swope's ad mittedgood 
business sensé to hold that he placed any reliance thereon. It is quite 
probable thaton accountof the prospective completion of important rail- 
road enterprises in that locality this property was regarded by both par- 
ties as a valuable investment for terminal, dépôt, and switch facilities; 
and it isalso most probable that the parties discussed the possibility and 
feasibility of such sale. But to treat such fancy as the basis of the con- 
dition on which McElroy was to hâve the right of a partner in the sjjec- 
ulation is not to be entertained. When was such sale to the dépôt syn- 
dicate to be consummated? What limit as to the time was expressed 
or implied? If such sale was the condition précèdent to McElroy's ad- 
mission to the adventure, why is it that it was never insisted on by 
Swope at any of the occasions when the question of making a deed to 
McElroy for the one-half interest was broached? Why is it that at no 
time did he assign this as a reason for not elosing the matter? In Feb- 
ruary, 1889, confirmatory of Swope's récognition up to that date of Me- 
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Elroy's înterest in this propertj', through the joint co-operation of Swope 
and McElroy an option con tract was closed with one Evans for the sale 
of twô Of the lots for the use of such dépôt scheme. Both McElroy and 
Swope made altérations and suggestions in the written contract respect- 
ing this sale; and when it was executed by Evans it was delivered to 
McElroy, as a real party in interest. Evans failed to make the required 
payments, and no title passed to him. One of the provisions of this 
option contract, evidently exacted in the interest of the vendor, that the 
property thus sold was not to be sold by Evans "to any person or per- 
sons for any purpose inconsistent with the érection of the dépôt," shows 
that Swope was contracting independentlyof theterms of the alleged con- 
ditional sale to McElroy of the one-half interest, and that a part of the 
considération of the sale to Evans was the supposed advantage to accrue 
to the residue of the lots held by Swope from the use of the two lots for 
dépôt purposes. It résulta that the finding of the master that the Camp- 
bell lots should be regarded as partnership property is sustained. 

The WÛloughby Thomas Gray Lot. ïhere is much évidence and debate 
between counsel respecting lot 3, block C, Ashburn's addition, claimed 
to corne within the terms of the partnership. As respondent virtually 
admits that complainant is entitled to the one-half interest in this lot, 
but that he owes him the sum of $250 thereon, and the complainant 
concèdes this elaim, it is not essential to discuss it further. 

Other matters are discussed by counsel, and reported on by the master, 
which are not deenied of sufEcient importance to justify the further pro- 
longation of this opinion. Criticism is made that the master finds there 
are certain lots or parcels of land held in the name of Brown, in trust 
for the partnership, which the master does not dispose of, nor report the 
value of, and hence leaves part of the partnership asséts unsettled. This 
is purely technical. It has no tangible value. Thèse lots are the prop- 
erty taken in the name of said Brown from one Welland, to secure a loan 
of $100 made hiin by McElroy, which has long since been repaid, and 
for the further purpose of prosecuting, on the share, a suit in the name 
of said Brown to test the validity of certain tax-sales adverse to the own- 
ership of said Welland. While the fact does not appear in this record, 
yet the court may take cognizance of its own records. The validity of 
this said tax-sale title has been recently litigated in this court in an action 
between the assignée of said Welland and the purchasers at the tax-sale, 
in which the validity of the tax-title was afBrmed. See Bird v.McGkl- 
land, 45 Fed. Rep. 458. Aside from this, the respondent, in his testi- 
mony, states and concèdes that the claim of himself and McElroy to thèse 
lots is of no value. They hâve no title. Brown, who holds the légal 
title, testified that he was willing and ready at any time, on the request 
of Swope and McElroy, tO' qùitclaim to them. As he holds in trust for 
both parties, he could not relinquish except on their joint request; and, 
as he is not a party to this suit, the court could not decree title ont of 
him, and place the sanie in thèse parties. To this contention, therefore, 
the maxim might most fittingly be applied, rixatur delana a caprina. 
The évidence shows that in February, 1889, Swope sold portions of 
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the Campbell lots to one Anderson for the price of $36,125, part of which 
vvas paid at the making of the deed, and one and two years were given 
for the payment of the balance. Payments hâve sinee been made thereon 
by the purchaser. The master, in his accounting between the parties, 
has charged Swope with this $36,125 as if received by him. To this 
Swope excepts, on the ground that he has not received ail of this money, 
and may never collect the same; that, while it is seeured to be paid by 
a deed of trust on the lots sold, the security may prove insufficient. The 
grounds of the master's charging Swope with the amount of this sale are 
stated by him to be that the évidence shows the security to be amply 
good, and more especially on the légal assumption! that Swope, by deny- 
ing the interest of McElroy and withholding the notes of Anderson for 
the purchase money, has conyerted the same to his owii use, and should 
be charged with the apparent value. This is plausible; but where the 
whole matter, is brought into equity for settleraent, where that is to be 
regarded as done which should hâve been done, the court should make 
such adjustment as will most nearly reach perfect equality between thèse 
parties. Of course, if Swope had sold thèse notes, and parted with his 
control over them, he should be charged with them. If he yet retains 
them, and they are unpaid, and he will bring them into court within 
10 days after the filing of this opinion, and submit them to the order 
of the court for équitable adjustment between him and McElroy, the 
accounting will be reformed accordingly. The further ruling and decree 
of the court will be made upon the action of the respondent respecting 
the suggestion of the court touching said Campbell notes. 



Stewaet V. Allen. 
(Circwit Court, W. D. Pennsylvania. September 13, 1891.] 

1. Speoific Pekfokmance— Lâches— Sale of Land. 

An agreement for the sale ol a tract of coal provided that the offer should re- 
main open for six months, aad that the flrst payment should be made in 30 days 
after acceptance. On June 11, 1880, within the six months, the vendee gave notice 
of acceptance, and told the vendor that he would hâve the money ready, to which 
the latter replled that the coal would be his if he paid the money at the time 
agreed. On January 6, 1881, the vendee offered to pay the flrst installment, but 
the vendor reliised to take it. On October 7, 1883, the vendee assigned his rights 
under the agreement, and the assignée made a formai tender of the entire pur- 
chase money, which was refused. The assignée then filed a bill for spécifie per- 
formance, but suffered 7J^ years to elapse before he began to prépare his casé for 
final decree. No explanation was given for the delay of the vendee or of the com- 
plainant. Held, that tho biU should be dismissed on account of lâches. 

2. Same— Mutual Obligation. 

The agreement provided that the coal should be surveyed. Held, that this was a 
mutual obligation which either party could request the other to join in performing, 
and, upon failure of the latter to comply, the former would not be held to a strict 
compliance with the agreement. 

3. Same— Time dp Essence of Contkact. 

Although time was not of the essence of the contract, yet the vendor will be re- 
leased by the unexplained failure of the vendee to pay the purchase money within 
the time provided in the agreement. 
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In Equity. Bill of Hugh T. Stewart against Addison Allen for spé- 
cifie performance for sale of land. Dismissed. 

W. G. Guiler and J. M. Garrison, for complainant. 
Edward Campbell and T. 0. Lazear, for défendant. 

Reed, J. The bill prayed spécifie performance by the défendant of 
an agreement between him and one James A. Searight, subsequentlyas- 
signed by Searight to the plaintiff, for the sale of a tract of coal, with 
mining rights and privilèges, situate in Fayette countj', Pa. The agree- 
ment is dated December 12, 1879, and is in form a proposai to sell to 
Searight, his heirsand assigns, a tract of coal containing 190 acres, more 
or less, with certain mining rights and privilèges. It further provides: 

"The coal aforesaid, with privilège, etc., is offered at the rate of thirty dol- 
lars for each and every acre of coal contained tlierein, to be ascertained by 
survey, to be paid in three equal annual payments, the flrst payment whereof 
to be made witliin thirty days from the date of aeceptance of this proposai, 
interest to be paid on ail baek payments. In considération for which, as well 
as the sura of one dollar to me in hand paid, the receipt whereof is hereby ac- 
knowledged, I hereby agrée that this offer éhall remain open for the period of 
six months from the date hereof, and that the said Searight, his heirs or as- 
signs, shall bave the exclusive right for said period to purchase said coal. 
* * * Full possession of said coal, with privilèges, etc., to be given when 
this offer is accepted, and the first payment of purchase money is made." 

It further provided that Allen should make a deed for the coal, etc., 
whenever he had obtained title from the vendor under whoùi he held 
by articles of agreement; and if Searight at that time still owed any pur- 
chase money it should be secured by bond and mortgage. Upon June 

11, 1880, within the six months provided by the agreement, Mr. Sea- 
right gave the défendant written notice that he elected to take the coal 
in accordance with the ternis and provisions of the agreement above re- 
cited. Upon October 7, 1882, Mr. Searight assigned ail his rights un- 
der the agreement to the plaintiff. While the agreement of December 

12, 1879, was signed by both parties, yet it was but an offer to sell, 
binding only on the défendant. When Mr. Searight accepted it within 
the six months, and gave the défendant notice of such aeceptance, the 
contract became binding on both parties as an agreement for the sale 
and purchase of the coal. FticVs Appeal, 101 Pa. St. 485; Corsan v. 
Mukany, 49 Pa. St. 88. The mutual obligations and rights of the par- 
ties are to be treated, therefore, as though the agreement had in the first 
instance been binding on both parties. The testimony is conflictiug as 
to the subséquent actions of the parties. The plaintiff waived an answer 
under oath, and the défendant accepted the waiver bj' filing an answer, 
which was not verified by afiîdavit. The défendant, therefore, is not 
entitled to hâve the benefit of his answer as a déniai of the plaintiff's case, 
unless the déniai is contradicted by the testimony of two witnesses, or 
b}^ one and corroborating circumstances. Patterson v. Gaines, 6 How. 
650. The plaintiff, however, is put to the proof of the allégations of 
the bill, the answer being analogous to the gênerai issue at law. Bank 
v. Geary, 5 Pet. 99. Applying thèse rules, I conclude that the facts as 
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shown by the testimony are as foUows: The défendant held the land 
and coal described in the agreement with Searight under an article of 
agreement with the heirs of John Rotruck, deceased, dated February 28, 
1878. By the latter agreement one-third of the purchase money , aniount- 
ing to $3,490, was to remain unpaid until the death of the widow of 
John Rotruck, she to receive the interest on this amount during life. 
After her death, and payment of the balance of purchase money, the de- 
fendant was to receive a deed for the property. At the time the agree- 
ment was made with Searight the défendant had not obtained a deed 
for the property. He subsequently, in September or December, 1881, 
paid the balance of purchase money, and obtained his deed. At the 
time the Searight agreement was executed there was an uncertainty as to 
the exact number of acres in the tract of land, and that agreement pro- 
vided that the acreage should be ascertained by survey, which was not 
donc by either party to the agreement, nor was any demand made by 
either party upon the other for such a survey. In May, 1890, a survey 
made during the taking of testimony showed 187 acres 64 perches of 
both land and coal in the tract in dispute, ail the land being underlaid 
with coal. The acceptance by Searight of the option was dated June 11, 
1880, and the défendant testified without contradiction that Mr. Sea- 
right, when serving his notice of acceptance, told him he would hâve 
the purchase money ready at the time fixed by the agreement, and that 
the défendant said to him: "If you pay the money over at the date, of 
course agreeeble to that article, the coal is yours," to which Searight re- 
plied that he should hâve it. By the terms of the agreement the first 
payment of purchase money was to be made within 30 days from the 
date of acceptance of the proposai, which would hâve been on or before 
July 11, 1880. Sometime in the fall of that year the défendant, in a 
conversation with a Mr. Piersoll, told him that Mr. Searight had sent him 
Word that his money was ready, but in the same conversation said that 
Mr. Searight had not complied with his agreements, and he would not 
let Searight hâve the coal. This conversation was put in évidence by 
the plaintiff. Mr. Searight testifies to two conversations, in the months 
of September and October, 1880, with the défendant in Uniontown, in 
which the défendant said he did not want his money at that time. The 
défendant dénies this, testifying that he did not meet Mr. Searight at 
any time or place, after the acceptance by the latter of his proposai, un- 
til he met him at his bouse, January 6, 1881. As the burden of proof 
is upon the plaintiff, he bas failed to establish the fact that such con- 
versations took place. Upon January 6, 1881, Mr. Searight, accompa- 
nied by his attorney, now dead, went to the defendaut's house, taking 
with him in money $1,900, being one-third of the purchase money. 
There is a contradiction between the witnesses as to what took place, but 
a considération of the whole testimony leads to the conclusion that Mr. 
Searight offered to pay to the défendant one-third of the balance, after 
deducting from the totjil purchase money which he was to pay the in- 
cumbrance created for the benefit of Mrs. Rotruck. That when this was 
refused he ofiered to pay one-third of the whole purchase money without 
v.47F.no.6— 26 
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déduction. That thèse amounts were based upon an estimate of 190 
acres of coal, as nearly as can be ascertained from the figures given by 
Mr. Searight. That Mr. Searight had the money in a package in his 
hand, but did not count it out. That the défendant refused to accept 
either offer, stating as a reason that the time fixed for payment cf the 
first instalhnent b^' the agreernent had passed. On October 7, 1882, the 
rights of Mr. Searight passed to the plaintiff by assignment; and on Oc- 
tober 9, 1882, a formai tender of $6,300, being purchase money and in- 
terest, was made to the défendant by the plaintiff's attorney, but was 
refused by the défendant for the same reason, namely, that Mr. Sea- 
right had failed to eomply with his agreernent; and, in addition, he said, 
in answer to the demand for a deed made at the time of this tender, that 
he could not give a deed, as he had not yet received a deed for the 
property, and that he did not consider the Searight agreernent binding 
upon him. 

It was the duty of Mr. Searight, having given notice of his acceptance 
of the defendant's proposai, to pay one-third of the purchase money 
within 30 days after such acceptance. This the contract required, with- 
out any further action on the part of the vendor. There was not, as is 
usual in such agreements, any concurrent duty resting on the vendor to 
deliver a deed for the property at the time he received the first payment. 
It is eonceded that the vendee did not pay or olïer payment of the first 
installment of the purchase money within the lime fixed, but that his 
offer of payment was nearly five months after the expiration of the time; 
and the defendant's counsel bave contended that by this default the 
rights which the vendor could claim under the agreement were lost, and 
the vendee had the right to treat the agreement as canceled. On the 
other hand, it is claimed by counsel for the complainant that a prelim- 
inary duty rested upon the vendor to ascertain the exact acreage of the 
coal by survey, and until this was donc the vendee could not know the 
amount of the purchase money, and hènce could not be held to strict 
performance; and also that, at ail events, time was not of the essence of 
the contract. Counsel hâve failed to find any authorities upon the ques- 
tion of the obligation to survey; but in my judgment ït was, by the terms 
of the contract, a mutual obligation, and the vendee could hâve requested 
the vendor to join in the making of the survey, and, if the latter had 
refused to join, the vendee would not hâve been held to a strict compli- 
ance with the contract; but, as he did not niake this request, it was his 
duty to offer payment based upon the number of acres mentioned in the 
agreement, namely, 190 acres, and his ofier upon January 6, 1881, was 
based upon that acreage. Time was not made of the essence of the con- 
tract by the terms of the agreement between the parties, and a court of 
equity would not, by anything in the agreement, be prevented from de- 
creeing relief to the complainant, if his conduct and that of the original 
vendee hâve been otherwise meritorious. "There is no doubt that time 
may be of the essence of the contract for the sale of property. It may be 
made so by the express stipulations of the parties, or it may arise by im- 
plication from the very nature of the property, or the avowed objects of 
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fhe seller or the purchaser; and even when time is not thiis, either ex- 
pressly or impliediy, of the essence of the contract, if the party seeking a 
spécifie performance has been guilty of gross lâches, or bas been inexcus- 
ably négligent in performing the contract on bis part, or if there has been 
in the intermediate period a material change of circumstances, affecting 
the rights, interests, or obligations of the parties, in ail such cases courts 
of equity will refuse to decree any spécifie performance, upon the plain 
ground that it would be inéquitable and unjust. But, except under cir- 
cumstances of this sort, or of an analogous nature, time is not treated by 
courts of equity as of the essence of the contract, and relief will be de- 
creed to the party who seeks it, if be has not been grossly négligent, and 
cornes within a reasonable time, although he has not complied with the 
strict terms of the contract. But in ail such cases the court expects the 
party to make out a case free from ail doubt, and to show that the relief 
which he asks is, under ail the circumstances, équitable, and to account 
in a reasonable manner for his delay and apparent omission of bis duty." 
Taylor y. Longworlh, 14 Pet. 172. "Time is not generally deemed in 
equity to be of the essence of the contract unless the parties bave ex- 
pressly so treated it, or it necessarily follows from the nature and circum- 
stances of the contract. It is true that courts of equity bave regard to 
time, so far as it respects the good faith and diligence of the parties; but 
if circumstances of a reasonable nature hâve disabled the party from a 
strict compliance, or if he cornes, recenti facto, to ask for a spécifie per- 
formance, the suit is treated with indulgence, and generally with favor 
by the court." 1 Story, Eq. Jur. § 776. "It is now held that time, 
although not ordinarily of the essence of a contract in equity, yet may 
be made so by clear manifestation of the intent of the parties in the con- 
tract itself, by subséquent notice from one party to the other, by lâches 
in the party seeking to enforce it, or by change in the value of the land, 
or other circumstances which would make a decree for the spécifie per- 
formance inéquitable." Barnard v. Lee, 97 Mass. 94. "Performance 
may, in a proper case, be decreed when the party has lost his remedy at 
law. But lâches and négligence in the performance of contracts are not 
thereby to be countenanced or encouraged, and the party seeking per- 
formance must show that he has not been in fault, but has taken ail 
proper steps towards a performance on his own part, and has been ready, 
désirons, and prompt to perform." Rogers v. Saunders, 16 Me. 92. He 
must show that he has been ready, désirons, prompt, and eager to per- 
form. MiUerv. Henlan, 51 Pa. St. 265. In the présent case no explana- 
tion is made of the cause for delay of almost five months in the vendee's 
ofifer to make his first payment. Without any excuse he permitted the 
period to elapse in which he was to make the payment, and this in the 
face of the notice from the défendant, at the time the vendee accepted 
the defendant's proposai, that the latter would expect him to comply 
with the provision as to the time of payment, and his own promise to 
do so. Whether this notice from the défendant is sufficient to make time 
of the essence of the contract, as is said in Barnard v. Lee, supra, is not 
material hère, but it is a fact that is entitled to weight in considering 
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the conduct of the vendee. A vendee cannot thus ignore the time fîxed 
for performance by the contract, against the expressed désire of the ven- 
dor for prompt performance, upon the theory that time was not of the 
essence of his agreement, and hence he could oft'er to perform when it 
suited him to do so. In Benedict v. Lynch, 1 Johns. Ch. 370, Chancellor 
Kent said : 

"It may be laid down as an acknowledged rule in equitythat when the 
party wlio applied for a spécifie performance fias omitted to exécute his part 
of the contract by the time appointed for that puvpose, without being able to 
assign any suiHcient justification or excuse for his delay, and when there is 
nothing in the acts or conduct of the other party that amounts to an acqui- 
escence in that delay, the court will not compel a spécifie performance. The 
rule appears to betoùndedin ttie soundest principles of policy and justice. 
Its tendency is to uphold good faith and punctuality in dealing. The notion 
that seems too much to prevail, that a party may be utterly regardless of his 
stipulated payments, and that a court of chancery will almost at any time 
relieve him from the penalty of his gross négligence, is very injurious to 
good nïorals, to a lively sensé of obligation, to the sanctity of contracts, and 
to the character of this court. It would be against ail my impressions of 
the principles of equity to help those who show no équitable title to relief." 

Upon the ground of unexplained delay on the part of Mr. Searight 
in making the first payment the compiainant is not eutitled to the re- 
lief he seeks in this case. But there is further delay and lâches on the 
part of Mr. Searight which is, in my judgment, fatal to the complain- 
ant's case. His interview with the défendant, in which he offered pay- 
ment, which was refused because of his default, took place January 6, 

1881. He knew, therefore, the position taken by the défendant, and 
should hâve moved promptly in his efforts to hold the défendant to the 
contract. But he does nothing further until October 7, 1882, more 
than two years after he should hâve made his first payment, more than 
one year after he should hâve made his second payment, and nearly 
three months after he should bave made his last payment, when he as- 
signed his right, title, and interest in the agreement to the complainant, 
to be prosecuted at the "cost and risk" of the latter. Upon October 9, 

1882, a tender was made by the attorney for Mr. Stewart, the com- 
plainant, of the whole considération to the défendant, and refused by 
him on the ground that Mr. Searight had not complied with his agree- 
ment, and it was no longer binding. Thus, for a year and nine months 
after the interview of January 6, 1881, the matter had been allowed to 
rest, and, so far as the défendant knew, the vendee acquiesced in the 
position taken at that meeting, that the agreement was no longer in 
force. Sueh a delay, unexplained, is a sufBcient ground upon which to 
refuse spécifie performance. Wat. Spec. Perf. p. 668. But there was 
also a delay on the part of the complainant after the assignment to him 
by Searight. On October 21, 1882, the bill was filed in this case. The 
subpœna was served on the défendant November 14, 1882; and, no an- 
swer having been filed, the complainant was entitled to take the bill 
pro œnfesso after the first Monday of January, 1883, and it was so taken 
by an order entered in the clerk's office March 23, 1883. The com- 
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plainant was entilled to move for a decree at any time after 30 days 
from the entry of the order, but nothing further was done until An- 
gust 29, 1883, when a master was appointed, to report the number of 
acres in the tract of coal, and by the order directed to give the défend- 
ant 10 days' notice before taking testimony. Nothing further was done 
until May 29, 1890, nearly seven years later, when notice of taking tes- 
timony was served upon the défendant, who, on June 10, 1890, pre- 
sented his pétition, asking that the order pro confessa be taken ofF, and 
he allowed to défend. Having shown that he was in no personal de- 
fault, and had no knowledge of the condition of the case until the no- 
tice of May 29, 1890, was served, the court, being satisfied of this, (as 
well as that his original counsel was not aware of the entry of the pro 
confessa order, having been in bad health at that time, and dying shortly 
afterwards,) allowed the défendant to answer, and the case bas since pro- 
ceeded with the usual rapidity of equity cases. Over 7î years were suf- 
fered to elapse by the complainant after filing his bill before he under- 
took to prépare his case for présentation to the court for a final decree, 
and no explanation bas been made of this delay. "The doctrine is well 
settled that great delay of either party, unexplained, in performing the 
contract, or, when he claims spécifie performance, in filing his bill, or 
in prosecuting his suit after the bill is filed, constitutes such lâches as 
to forbid the interférence of a court of equity, and to amount to an 
abandonment of the contract on his part." Wat. Spec. Perf. p. 659. 
"It is now clearly established that the delay of either party in not per- 
forming its terms on his part, or in not prosecuting his right to the inter- 
férence of the court by the filing of a bill, or, lastly, in not diligently 
prosecuting his suit when instituted, inay constitute such lâches as will 
disentitle him to the aid of the court, and so amount, for the purpose 
of spécifie performance, to an abandonment on his part of the contract." 
Fry, Spec. Perf. § 730. A court of equity will not lend its aid to en- 
force the spécifie performance of a contract if the party seeking the aid 
of the court bas been guilty of great delay in performing it, or in filing 
his bill, or in prosecuting his suit after the bill is filed. Alexander v. 
Haffman, 70 111. 114; Moore v. Blake, 1 Bail & B. 62. The complain- 
ant, by his unexplained delay in prosecuting his suit to final hearing 
and decree, has, in my judgment, been guilty of such lâches as to bar 
relief, if he was otherwise entitled to it. The language of the opinion 
in the case of Du Bois v. Bnum, 46 Pa. St. 537, may be well applied to 
this case. Justice Stkong saying: 

"The initiative towarda ttie consummation of the contract was for him to 
take, Tiot for the veiidor. It was at the option of the vendor to rest quietly, 
or to proceed to enforce complinnce with the agreement. Ttie vendee had no 
such option. Having but a niere agreement for the title, dépendent upon his 
own action, it was his place to be vigilant and pressing. His rigiit might be 
lost by lâches; the vendor's eould not. Yet with such obligations upon him, 
with such a necessity for prosecuting his daim to the land without unneces- 
sary delay, he took no step to consunimate the agreement until this eject- 
ment was brought. * * * Had he been in lawful possession, there 
would hâve been some apology for the delay, and perhaps a sulHcient apology. 
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His la wful possession would hâve been constant action under the eontract, 
but, as has been seen, he had no such possession." 

There hâve been three distinct periods in the history of this transac- 
tion, in each of which the lâches of the vendee or the complainant has 
been such as to prevent relief by spécifie performance. Taken as a 
vchole, the défense upon this ground is impregnable, and the bill should 
be disinissed. Let a decree be drawn accordingly. 



Geeat Northeen Ry. Co. v. Walsh et al. 

(Circuit Court, D. North Dakota. September 14, 1891.) 

Wheat Inspection — Interstate Commebce. 

Act N. Dak. 1890, c. 188, § 5, provides that it shall be the duty of every public 
warehouseman to reçoive for storage any grain, dry and in a suitable condition ; 
tliat such grain in ail cases be inspected and graded by duly-authorized inspectors, 
etc. Section 33 provides that "the chai-ge for the inspection of grain shall be and 
constitute a lien on the grain so inspected, and when such grain Is in transit the 
charges shall be treated as advance charges, to be paid by the common carrier in 
whose possession the same is at the time of inspection. " Held, that the words 
"in transit, " in section 33, did not apply to Interstate shipments, and that inspect- 
ors could not require common carriers to open cars oontaining wheat consigned to 
other States for inspection at state Unes. 

In Equity. Bill by the Great Northern Railway Company against 
George H. Walsh and others, as commissioners of railroads of the state 
of North Dakota, John B. Wineman and others, as inspectors of grain 
for North Dakota. 

M. D. Graver and W. E. Dodge, for plaintiff. 

G. A. M. Spencer, Atty. Gen., and Setli Newman, for défendants. 

Before Caldwell and Thomas, JJ. 

Caldwell, J. The plaintiff is a common carrier engaged in Inter- 
state commerce. As such common carrier it receives wheat in bulk into 
its cars in this state, for transportation into other states. The commis- 
sioners of railroads in this state, and the inspectors of grain, acting under 
the appointment and authority of such commissioners, claim the right 
to require the plaintiff to stop its trains at certain points on its road in 
this state, open its cars, and permit the grain inspectors of the state to 
inspect, in the cars, the wheat received in this state for transportation 
to other states, and actually in transit to its destination in other states, 
at the tirae. The commissioners claim that the right to do this is con- 
ferred on them by the act of the législature of the state, entitled " An 
act to regulate warehouses, inspection, weighing, and handling of grain," 
(chapter 188, Laws 1890.) In answer to this claim the plaintiff says: 
First, that the act does not confer upon the commissioners any such 
powers; and, secondly, that if it does confer such powers, it is an uncon- 
stitutional interférence with interstate commerce, and void. It is obvi- 
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ous, upon a careful reading of the act, that the purpose and intention of 
the législature was to secure to the producers and holders of wheat in 
this State the right to hâve their wheat stored in public warehouses or 
elevators in the state, for a reasonable compensation, the act itself fixing 
the maximum rate for such storage, and to protect the owners of wheat 
so stored against fraudulent practices, by securing the return to them of 
the -wheat they stored, or of other wheat of equal grade and value. Ail 
the provisions of the act are directed to the accomplishment of thèse ob- 
jects. Its first section defines public warehouses, and by chapter 126, 
§ 4, Acts 1891, the définition is greatlj' enlarged, and it is declared 
that — 

"AU buildings, elevators, or warehouses in this state, erected and operated, 
or which hereafter may be erected and operated, by any person or persons, 
association, copartnership, corporation, or trust, for the purpose of biiying, 
selling, storing, shippiiig, or handling grain for profit, are hereby declared 
public warehouses, and the person or persons, association, copartnership, or 
trust owning or operating said building or buildings, elevator or elevators, 
warehouse or warehouses, which are now or hereafter may be lotated or do- 
ing business withln this state, as above described, whether said owners or 
operàtors réside withln this state or not, are public warehousemen within 
the meaning of this act, and none of the provisions of this act shall be con- 
strued so as to permit discrimination with référence to the buying, receiving, 
and handling of grain of standard grades, or in regard to parties offerihg 
such grain tor sale, storage, or handling at such public warehouses, wbile 
the same are in opération. " 

Sections 2 to 4, inclusive, relate to licenses and bonds of public 
warehousemen. Section 5 provides that — 

"It shall be the duty of every public warehouseman to receive for storage 
any grain, dry and in a suitable condition for warehousing, that may be ten- 
dered to him in the usual manner in which such warehouses are accustomed 
to receive the same in the ordinary and usual course of business, not making 
any discrimination between persons desiring to avail themselves of ware- 
house facilities; such grain in ail cases to beinspected and graded bya duly- 
authorized inspecter, and to be stored with grain of a similar grade. And in 
no case shall grain of a différent grade be mixed together while in store, but, 
if the owner or consignée so requests, and the warehouseman consents 
thereto, bis grain of the same grade uiay be kept in a bin by itself, apart from 
that of the owners, which bin shall thereupon be œarked and known as a 
spécial bin. If a warehouse receipt be issued for grain so kept separate, it 
shail state on its face that it is in a spécial bin, and shall state the number 
of such bin, and ail grain delivered by a duly-authorized inspecter of grain. 
Nothing in this section shall be construed so as to require the receipt of any 
kind of grain into any warehouse in which there is not sufllcient room to 
accommodate or store it properly, or in cases where such warehouse is nec- 
essarily closed. The charges for inspection, upon receipt and delivery, shall 
be paid by the warehouseman, and may be added to the charge of the storage. 
The chief inspecter may recover such charges of the warehouseman by an 
appropriate action in his name." 

This section is the marrow of the act. Ail subséquent provisions are 
designed to render it operative and effective. Section 6 requires the 
warehouseman to give a receipt for the grain stored, which " shall state 
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upon its face the kind and inspected grade of the grain, and that the grain 
mentioned on it bas been receivedinto store, to be stored with grain of the 
same grade by inspection," and, "if the grain was received frorn railroad 
cars, the number of each car shall be stated upon the recei^'t." Section 
11 requires the warehouseman to post up weekiy a statement of bis busi- 
ness, and to render a similar statement, under oath, to the "register." 
Section 13 requires every warehouseman to publish his rates for storing 
wheat, and fixes the maximum charges which warehousemen are allowed 
to charge. Section 14 prohibit?, warehousemen from mixing grain of 
différent grades. Sections 15 to 21 relate to weighing grain. Sections 
22 to 31 relate to the appointment and qualifications of inspectors. 
Section 32 relates to securing the payment of charges for inspecting, and 
is as folio ws: 

"The charge for the inspection and weighing of grain shall be and consti- 
tute a lien on the grain so inspected, and whenever such grain is in transit 
the said charges sliall be treated as advance charges, to be paid by the com- 
nion carrier in whose possession the same is at the timeof the inspection." 

In argument the learned attorney gênerai was compelled to rest the 
autbority for the eommissioners' action in requiring the inspection of 
wheat in cars in transit to other states on this brief section, the sole ob- 
ject of which is to give a lien on the grain for the inspection fées. It is 
compétent for the board to provide that wheat shipped for storage in the 
public elevators of the state may be inspected in cars at the place of ship- 
ment, or at the place of consignment, or between those places, and in 
either case it is an inspection of grain "in transit;" for the transit does 
not end until the wheat is delivered to the elevator. Contera plating, as 
the act does, an inspection in the cars of wheat in transit to the public 
elevators in the state, section 32 was intended to secure the payment of 
the inspection fées in such cases, and cannot be made to perform any 
other office. What "transit," then, is referred to in section 32? "In 
transit" where? To another state, where no regard would be paid to the 
inspection; or to sonie one of the public warehouses in this state, where 
the inspection would be effectuai, and perform a useful and valuable of- 
fice? "The transit" referred to in section 32, is the transit which must 
occur in getting the wheat into the public warehouses of this state. It 
has référence to an intra-state, and not an inter-state transit. If the lég- 
islature had designed tosubjectto inspection ail the wheat exported from 
the state while it was in transit ont Of the state, that intention would 
haive found expression in appropriate words. According to the soundest 
canons of construction, such an intention cannot be deduced or implied 
from the simple déclaration that the charges for inspecting wheat in 
transit shall be a lien on the grain. Every word and line of the act hav- 
ing any référence to the inspection of grain, and giving autbority to in- 
spect it, relates to grain stored, or intended to be stored, in the public 
warehouses of the state, and it is to the transit of such grain that section 
32 relates. The suggestion is made that when grain is put on railroad 
cars in this state it is usually put there for exportation, and not for 
transportation to another point in the state, and that, therefore, the 
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words "in transit" shonld be construed to mean interstate transit. But 
the act contemplâtes that grain will be shipped to the public warehouses 
of the State by rail. Section 6, as we hâve seen, provides that, "if the 
grain was received in railroad cars, the number of each car shall be stated 
upon the receipt;" and section 35 provides that, if the owner of the grain 
is dissatisfied with the inspection, he may stop its delivery to the pub- 
lic warehouses, but he must in such cases remove "the grain in rail- 
road cars" within 24 hours, upon "such railroad company placing the 
same in a proper and convenient place for unloading." The authority 
of the commissioners to make rules relative to the inspection of grain is 
restricted to "such rules and régulations as may be necessary to enforce 
the provisions of this act, or any îaw of this state in regard to the same." 
Thej'' are invested with no discrétion. They can only make such rules 
and régulations as are necessary to enforce the provisions of the act of 
the législature. They can make no rules with regard to an inspection, 
which the act itself does net require to be made. 

Rules 36 and 37 of the commissioners, under which the inspeetors 
claira the right to require the plaintiff to stop its trains and open the cars 
containing wheat consigned to other states, for inspection, require this to 
be done"at terminal points." The words "terminal points" are not found 
in the act of the législature, nor has our attention been called to any défi-' 
nition of them by the commissioners. There are no terminal points for 
interstate shipments of wheat in this state. This state exports, but does 
not import, wheat. The state line does not constitute a terminal point in 
such shipments. The terminal point of an interstate shipment is the place 
of consignment, or the point at which the carriage of one common carrier 
ends, and that of another begins. In the case of interstate shipments, the 
terminal points are usually points where the great lines of transportation 
center, and where wheat is dealt in extensively, and the convenience 
and necessities of commerce require either its storage or transshipment. 
There being no terminal points in this state for grain shipped in this 
state consigned to points in other states, the authority of the inspeetors 
under the rules does not extend lo such shipments. Nor do the rules 
impose on the plaintiff the duty to stop its train and submit to an in- 
spection of the wheat in its cars, which is consigned to another state, 
and as to which there is no terminal point of shipment in this state. 
The only shipments of wheat which hâve "terminal points" in this state 
are shipments consigned to some points in this state. Thus construed, 
the rules are in harmony with the act of the législature. The demand 
of the inspeetors upon the plaintiff to open its cars for the purpose of 
having the wheat therein inspected, which was in transit to other states, 
finds no sanction in the rules or in the act of the législature. It is un- 
doubtedly compétent for the state, by appropriate législation, to require 
ail wheat grown in the state to be inspected before it is exported. But 
the act under considération deals only with the inspection of wheat stored 
or intended to be stored in the public warehouses or elevators in the 
state, and not with the inspection of exports. There is nothing in the 
act making it the duty of one who ships wheat out of the state, or of the 
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railroad company carrying such wheat, to hâve it inspected, either be- 
fore or after it is put on the cars; nor does the act confer authority on 
the défendants to order or make such an inspection. 



Chittenden et al. v. Than^'hadser et al. 
(Circuit Court, S. D. New York. July 14, 1891.) 

COEPORATIONS— LiIABILITT OI' OfPICEKS — FaLSE RePOBT. 

3 Rev. st. N. Y. (8th Ed.) p. 19.")8, § 15, provides that, if any certifloates made hy 
the offlcers of any company in pursuanoe of the provisions of this act shall be f aise 
in any maierial représentation, ail the offlcers who shall hâve signed the same, 
knowing it to be false, shall be jointly and severally liable for ail the debts of the 
Company contracted whilethey arestockholders or offlcers thereof. Heli, that the 
ofûcers and trustées of a company who made and signed a certiiicate thât stock of 
the value of $1,500,000 had been issued as fuU-paid stock in payment of certain prop- 
erty, and that said stock had been issued to the amount of the value of the prop- 
erty^are liable for debts contracted to the full amount of the capital stock so repre- 
sented as paid up, where the true value of such property did not, as they knew, 
exeed $150.000, though there was no intention of defrauding anybody by the flc- 
titious valuation. 

In Equity. Bill to restrain the prosecution of suits at law to subject 
officers of a corporation to liability for corporate debts. 
L. E. Chittenden, for complainants. 
Bellens <k Lilienthol, for défendants. 

Wallace, J. The officers and trustées of the Cortes Company made 
and signed a certificate statiug that the whole amount of the capital 
stock of the company, being 60,000 shares, of the par value of $1,600,- 
000, had been issued as full-paid stock to William B. Hatch & Co. on 
the purchase of, and in payment for, mines and other property, and 
that said stock had been issued to the amount of the value of the prop- 
erty, and in payment therefor. The property had been offered for sale 
for several months previously at the priée of $150,000, exclusive of 
brokers' commissions, and a few days previously Hatch & Co. had agreed 
to buy it of the owners for $150,000, and had entered into an agreement 
"with a syndicate of purciiasers to organize a corporation , and transfer the 
property to the corporation for $150,000 and one-sixth of the capital 
stock of the corporation. The Cortes Company was a corporation organ- 
ïzed pursuant to this arrangement, and the officers and trustées who made 
the certificate were some of them members of the firm of Hatch & Co., 
and others were their associâtes in organizing the Cortes Company to 
carry out the syndicate agreement; and ail of them were cognizant of the 
facts which hâve been mentioned in regard to the price of the property. 
I cannot believe that any one of them would hâve hesitated for a mo- 
ment to sell bis stock for one-fifth of its face value if he could bave done 
so at the time he signed the certificate, or would hâve advised any friend 
to buy it at that price; yet the statement in the certificate was that the 
stock represented property worth its face value. There is not the sligbtest 
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reason to suppose that any one of thèse persons who made the certificate 
intended, by placing this fictitious valuation upou the property, to de- 
fraud anybody. Nevertheless, their certificate contained a false state- 
ment, within the letter and the spirit of the statute.^ The statute makes 
ail the officers liable for ail the debts of the company, contracted while 
they are officers or stockholders, who hâve made a certificate which is 
false in any material représentation. The case made by the évidence 
brings the complainants within the terms of this liability. The Thann- 
hausers were in no sensé parties to the making of the certificate; nor 
were they cognizant of the false statement when they gave crédit to the 
corporation, and made the advances which constitute their présent de- 
mand, so far as appears by the record. Pursuant to the conditions of 
the order granting tîie injunction staying the défendants from i>rosecut- 
ing their suits at law against the complainants, the défendants are enti- 
tled to a decree in this suit establishing their demands against the com- 
plainants, and are entitled to enter judgment in their suit at law against 
the complainants for the amount of their demands. A decree is ordered 
accordingly. 



Merriam et al. v. Famous Shoe & Clothikg Co. 
{Circuit Court, E. D. Missouri, E. D. September 10, 1891.) 

1. Copyright— Exptrat:on—Webster's Dictionart. 

The words "Webster's Dictionary, " which appeared on the title-page of the édi- 
tion of 1847, are no w public property, by reason of the expiration of the copyright ; 
and any one may reprint that édition, and entitle the reprint "Webster's Diction- 
ary. " 

2. SAME— FOEM AND SiZE OF BoOK. 

No publisher has an exclusive right to the f orm and size Into which a book may 
be cast. 

3. Trade-Makk— What Constitutes. 

The device of a book on eirculars and advertisements, with the words "Webster's 
Dictionary" priuted thereon, is net suflciently arbitrary to constitute a valid 
trade-mark. 

4. INEKINGEMENT OF COPYRIGHT— DECEITINO PiJBLIC. 

Complainants published the enlarged édition . of Webster's Dictionary of 1864. 
Défendants published the "Famous Reprint "of the édition of 1847, but omitted a 
part of the préface, so that it was uncertain of which édition it was a reprint. De- 
fendants, by their advertisements, ronresented also that their édition, which sold 
for $1.45, vpas a copy of a book that had sold at from $12 to $1.5 for 20 years, whereas 
the fact was that the édition of 1847 had been ont of print during that time, and 
the édition of 1864 was the only one that had been on the market. Held, that the 
bill disclosed adéquate cause for complaint, in view of the allégations that the pub- 
lic had been deceived, and the complainants had sustained damage. 

In Equity. Bill by Homer Merriam and others against the Famous 
Shoe & Clothing Company to restrain the publication of Webster's Dic- 
tionary. Défendant demurs to the bill. Overruled. 

'3Rev. St. N. Y. (Sth Ed.) p. 1958, ? 15, provides that, "if any certificate or report 
made, or public notice given, by the ofHcers of any such company, in pursuance of the 
provisions of this act, shall be false in any material représentation, ail the officers who 
shall hâve signed the same, knowing it to be false, shall be jointly and severally liable 
for ail the debts of the company contracted while they are stockholders or officers 
thereof . " 
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The case made by the bill is as foUows: Complainants are engaged 
in publishing and selling a book entitled "An American Dictionary of 
the English Language," which is commonly called " Webster's Diction- 
ary," or "Webster's Unabridged Dictionary." Tlie book in question is 
an enlargement, as it seems, of a work originally compiled by Noah 
Webster, which was termed "Webster's Dictionary," and was first 
printed in the year 1828. Several éditions of the original work hâve 
since been published and put upon the market. The first revision was 
published in the year 1847; some additions thereto were made in the 
year 1859; it was more thoroughly revised and enlarged by the com- 
plainants, or by those under whom they claim, in the year 1864; and 
in each of the years 1879 and 1884 complainants added a supplément, 
containing a large number of new words which had then corne into use. 
The dictionary that the complainants are now engaged in publishing 
and selling is the revised édition of 1864, as enlarged by the supplé- 
ments added thereto in 1879 and 1884. The book is entitled "An 
American Dictionary of the English Language," and, more specifically, 
"Webster's Dictionary, Unabridged," which latter words are printed on 
the outside of the cover on the back of each volume. Since 1870, the 
complainants, in the transaction of their business as publishers, bave 
made a practice of placing upon their circulars, letter-heads, bill-heads, 
etc., and also upon packages containing dictionaries, a device represent- 
ing a book, on which are printed the words "Webster's Unabridged Dic- 
tionary." The bill further shows that up to the year 1889 the com- 
plainants had the exclusive right, tinder the copyright laws of the 
United States, to publish the édition of 1847 of Webster's Dictionary, 
but that that édition went ont of print more than 25 years ago, the 
same having been supplanted by the revised édition of 1864. After 
the expiration of the alleged exclusive right to publish the édition of 
1847 of Webster's Dictionary, (that is to say, after January 1, 1889,) 
the défendant in this case caused a cheap photo-lithographie copy of 
the édition of 1847 to be prepared and put upon the market. The 
words "Webster's Dictionary" are stamped on the back of each book so 
published by the défendant; and in size, shape, and outward appear- 
ance defendant's books closely resemble the revised édition of 1864, 
which complainants are engaged in publishing. Défendant describes 
its book, and advertises it, as "Webster's Dictionary. Famous Eeprint 
Edition. A $12.00 book for $1.45." It also stamps on its circulars and 
advertisements a représentation of a book with the following words 
printed thereon: 

" Webster's DictioiiaiT. Famous Reprint Edition. 1,500 illustrations, and 
an appendix of 10,000 words. Tamous price, $1.45. Regular priée for the 
past 20 years has been $12.00." 

In its published advertisements it also makes the following représen- 
tation, to-wit: 

"The original copyright of Webster's Dictionary having expired, the price 
of which has been from twelve to flfteen dollars for the past twenty years, 
making it inaccessible tothousands, this book is now placed withiu easy reach 
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of ail by Famous, who has issued a reprint édition at Ihe trifling expense of 
$1.45 per volume." 

It furthermore appears that Webster's Dictionar^' of the édition of 
1847 contained a statement on its title-page that the revision was the 
work of Chauncey A. Goodrich, and a preiace giving a succinct history 
of that édition, of its compilation, date of copyright, etc. Ail of this 
matter, it seems, has been omitted in the photo-lithographie édition put 
upon the market by the défendant; the resuit being, as it is claimed, 
that there is nothing in the defendant's reprint of the édition of 1847 
to show that it is a reprint of that édition. In view of the premises, 
complainants ciaim and allège that many persons hâve been induced to 
purchase copies of the cheap reprint put upon the market by the de- 
fendant in the belief that they were copies of the same book that the 
complainants are now publishing; that the réputation of their diction- 
ary has thereby been greatly injured, their sales lessened, etc.; where- 
fore they ask an injunction restraining the défendant from selling any 
reprint of the édition of 1847 gotten up in such form as to resemble the 
édition of 1864, or with dates and devices thereon which are used to 
distinguish the dictionary now being published by complainants, and 
for such other relief as the court deems proper to grant. 

Judson & Reyburn and Chas. N. Judson, for complainants. 

Wm. C. & J. G. Jones, for défendant. 

Thayee, J., (ajter stating the facts as above.) I hâve no doubt that de- 
fendant is entitled to use the words " Webster's Dictionary" to describe 
the work that it is engaged in publishing and selling. Those words were 
used to describe Webster's Dictionary of the édition of 1847, and, as the 
copyright on that édition has expired, it has now become public prop- 
erty. Any one may reprint that édition of the work, and entitle the re- 
print "Webster's Dictionary." The latter words, which appeared ou the 
title-page and on the outer cover of books of the édition of 1847, bave 
become public property, as well as other parts of the work. Defendant's 
right to callthe "Famous Reprint Edition" "Webster's Dictionary" is as 
clear as the right of complainants to give that title to books of the édi- 
tion of 1864, which they are now publishing. 

I am also ofthe opinion that no publisher can claim an exclusive right 
to make a book of a certain form or size. The forms into which objects 
like books may be cast are likewise public property. The fact, there- 
fore, that defendant's book is similar to complainants' in size and form is 
in itself no ground for granting the relief sought. 

The next matter to be considered is the charge that défendant uses the 
device of a book, with the words " Webster's Dictionary " printed thereon, 
on its circulars, bill-heads, etc., in imitation of a like practice pursued 
by the complainants. In my judgment, no person engaged in publish- 
ing and selling a book or books can acquire an exclusive right to use the 
device of a book on letter-heads and bill-heads, or on wrappers or boxes 
eontaining books. The device in question, when used in that connec- 
tion or relation, is not sufhciently arbitrary to constitute a valid trade- 
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mark; When so used by a publisher or book-seller, such a device serves 
to indicate the kind of business in which a party is engaged, or it is de- 
scriptive of the contents of particular packages. Other persons engaged 
in the same business hâve the right to advertise their calling, or to de- 
scribe the contents of packages, by the use of the same device. If a 
publisher or book-seller can acquire an exclusive right to use the device 
of a book on letter-heads, bill-heads, wrappers, etc., then a watch-maker 
might acquire the exclusive right to use the picture of a watch, a shoe- 
maker to use the picture of a shoe, and so on throughout the entire list 
of occupations in which men are engaged. I conclude, therefore, that 
no relief can be granted merely because défendant has stamped the de- 
vice of a book on its circulars and advertisements. 

But in some other respects the bill, in myjudgment, discloses adé- 
quate cause for complaint. In the "Famous Reprint Edition," it seems 
that the défendant has omitted a portion of the préface contained in 
Webster's Dictionary of the édition of 1847, so that the reprint fails to 
disclose on its face that it is in reality a copy of the édition of 1847, and 
not a copy of the enlarged édition of 1864. Furthermore, the défend- 
ant, by its advertisements, represents to the public, in substance, that 
the "Famous Reprint Edition," now sold for $1.45 per volume, is a 
copy of a book that has been sold at from $12 to $15 per volume for the 
past 20 years; whereas the fact is that the édition of 1847 has been out 
of print during that period, and it is only the enlarged édition of 1864 
of Webster's Dictionary, with the suppléments of 1879 and 1884 added, 
that has been on the market, during the period in question, at the priée 
of $12 and $15 per volume. In view of thèse features of the bill, and 
the allégation that man}' people bave been induced to buy copies of the 
"Famous Reprint" in the belief that they were copies of the édition of 
1864 of Webster's Dictionary, and in view of the averment that the 
réputation of complainants' dictionary, which they hâve been at great 
trouble and expense to prépare and improve, has been thereby greatly 
damaged, and the sales thereoflargely decreased, I must conclude that, 
on the showing made, complainants are entitled to some form of équita- 
ble relief. If it be true that, by the means described in the bill, the 
public bave been deceived, and the complainants bave sustained dam- 
age, then the défendant has no right to suppress in the reprinted M^ork 
ail parts of the original publication which would show that defendant's 
book is merely a reproduction of an old édition of Webster's Dictionary, 
and at the same time make représentations to the public, that are liable 
to be construed as an assertion on the part of défendant, that its cheap 
édition of the dictionary is.the same book which complainants are pub- 
lishing and selling. Wrongs of this description, whereby, through an 
artifice of any sort, the goods of one manufacturer become confused in 
the public mind with the goods of some other manufacturer, may be re- 
dressed by a court of equity. Browne, Trade-Marks, § 43, and citations. 
It is unnecessary at this time to détermine what form of relief should be 
administered, if the allégations of the bill are proven on final hearing. 
It may be that some change in the form of defendant's circulars and ad- 
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vertisements will be ail the relief that the circumstances of the case fairly 
warrant; or it may be that the proof will warrant an order that the de- 
fendant place a notice in their book that it is a reprint of the édition of 
1847 of Webster's Dictionary, with such additions as they may hava 
made to it. This is a matter, however, to be considered on final hear- 
ing, when the exact nature of the injury, and the causes that mislead the 
public, are ascertained. It is sufBcient to say at présent that, on the 
showing made, the complainants are entitled to relief, aud the demurrer 
to the bill is accordingly overruled. 



State v. Bolleb et àL 
(Circuit Court, D. New Jersey. February 15, 1889.) 

JUBOMENT— ReS JuDIOATA. 

A judgment of the circuit court of the United States, whloh dismisses the bill of 
a State to restrain a raihroad company from erectino; a bridge across a sound be- 
tween it and another state on the ground that authority therefor is conferred by an 
act of coDgress, is a bar to a subséquent action in ejectment by the same stata 
against the same défendants in the same court with respect to the land occupied by 
a pier of the sald bridge, 

At Law. Action in ejectment by the state of New Jersey against 
Alfred P. Boller, the Staten Island Rapid Transit Railroad Company, 
and another. Dismissed. 

The agreed statement of facts referred to in the order of the court ia 
as foUows: 

"The parties having stipulated that this case shall be tried without a jury 
before Mr. Justice Buadley as sole judge of the law and facts in the case, 
the foUowing is now agreed upon as a f uU statement of the facts upon which 
the case is to besubmitted to the judge for décision: 

"(1) The lands described in the suinmons and déclaration are the pièces of 
land in the bed of Arthur Kill or Staten Island Sound west of the middle line 
of the Sound and east of higli-water mark, which are actually occupied by 
the piers of the railroad bridge recently erected across the Sound from New 
Jersey to New York by the Staten Island Rapid Transit Itailroad Company, 
one of the défendants. 

"(2) That Alfred P. Boller, another of the défendants, was the contractor 
who at the commencement of the suit was ereoting said bridge, and had 
placed the piers on said pièces of land under the direction of said railroad 
company, and bas no further or other interest in the said lands, and is not 
now in possession thereof. 

"(3) That the said lands are within the territoriallimits and jurisdiction 
of the state of New Jersey as the same was deflned by the act entitled * An 
act for the settlement of the territorial limits and jurisdiction between the 
States of New Jersey and New York, ' passed February 6, 1833. 

"(4) That the said lands are embraced within the boundaries of the prov- 
ince of N3W Jersey as described in the letters patent of King Charles the sec- 
ond of England to James, duke of York, dated March 12, 1664, recorded in 
•Liber Salem 1' of deeds, page 1; in a conveyance by lease and release datée! 
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June 23 and June 24, 1664, by James, duke of York, to Berkeley and Carteret, 
recorded in Liber 3, pages 1 and 2; in a partition deed between Sir George 
Carteret and Willi;irii Penn and others, dated July 1, 167(3, recorded in Liber 
C 3, page 9, and within the part ot New Jersey set olï to Sir George Carteret 
by the liist-mentioned deed; in a cpn veyanoe by lease and reiease by the widow 
and trustées of Sir George Carteret, dated February 1 and February 2, 1682, 
recorded in Liber A, pages 4 and 6, to William Penn and others; and in a 
deed of confirmation, dated March 16, 1683, frora James, duke of York, to 
the earl of Ferth and others, twenty-four in number, known as the 'Proprie- 
tors of East New Jersey, ' recorded in Liber A, page 53, — ail of which papers 
or copies thereof are to be regarded as exhibits in this suit so far as either 
party may require. 

"(5) ïliat the said proprietors, or their assigns, by an instrument dated 
April 15, 1702, surrenderedami yielded up to the then queen of Great Britain 
and Ireland, her heirs and successors, the power and authority to correct, 
punish, pardon, govern, and rule ail or any of her majesty's subjects, or 
others who then inhabited or thereafter should adventure into or inhabit 
within the said provinces of East Jersey and West Jersey, or either of them, 
and also to nominate, make, constitute, ordain, and confirm any laws, orders, 
ordinances, and directions and instruments for those purposes, or any of 
them; and to nominate, constitute, or appoint, revoke, discharge, change, or 
aller any governor or governors, ofBcers or ministers, which are or shall be 
appointed, made, or used within the said provinces, or either of them; and to 
make, ordain, and establish any orders, laws, directions, instruments, forms, 
or cérémonies of government and magistracy, tor or concerning the govern- 
ment of the provinces aforesaid, or either of them; or on the sea in going or 
coming to or from tlience; or to put in exécution, or abrogate, revoke, or 
change such as are already made for or concerning such government, or any 
of them; and also ail those the said powers and authorities to use and exercise 
martial law in the places aforesaid, or either of them, and to admit any per- 
son or persons to trade or tratïic there; and of encountering, repelling, and 
resisting by force of arms any person or persons attempting to inhabit there 
without the license of the said proprietors, their lieirs or assigns; and ail 
other the powers, authorities, and privilèges of or concerning the government 
of the provinces aforesaid, or either of them, or the inhabitants thereof, which 
were granted or mentioned to be granted by the lettera patent from King 
Cfeirles second to James, duke of York, and every of them. 

"(6) ïhat, pursuant to the foregoing instrument of surrender, Anne, 
queen of Great Britain and Ireland, in 1702 assumed, and she and her suc- 
cessors thenceforward exercised, ail governmental powers, rights, and privi- 
lèges in and over the province or colony of New Jersey, and entei-ed into the 
possession of and enjoyed ail the Jura regalia within the boundaries of said 
province or colony, and she and her successors wearing the crown of Great 
Britain and Ireland continued to possess and enjoy the sarae until the 2d day 
of July, A. D. 1776, at which date the people ot the colony of New Jersey, by 
their représentatives duly convened, assembled in provincial congress, as- 
sumed ail powers of government in said province or colony, and entered into 
possession of ail jura regalia within the bounds of said province or colony, 
and possessed, exercised, and enjoyed the same by right of conquest; and by 
the constitution of the said colony or province adopted July 2, 1776, vested 
the said governmental powers and jura ixgalia in the state of New Jersey, 
which said gtate entered into the possession, exercise, and enjoyment of the 
sanie, and bas ever since exercised, possessed, and enjoyed, and now exer- 
cises, possesses, and enjoys, the same; subject, hovvever, to such limitations 
and modifications, if any there be,_as aroso by law out of the adoption of 
the fédéral constitution by the state of New Jersey in 1787, and from itsposi- 
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tion and obligations as one of the United States of America, and a meraber o£ 
the Pederal Union. 

"(7) Tiiat the state of New Jersey has not ceded, granted, or conveyed the 
Zooms in quo, or granted any easement or title therein or thereto, to the 
United States of America, or to any person or persons other than such as arose 
by law out of tlie adoption of tiie fédéral constitution by said state; and that 
the state has regulated the use, possession, and aliénation of the shore and 
bed of the tidal waters within its territorial boiindaries by the following stat- 
utes, to-wit: ' An act for the préservation of clams and oysters, passed June 
9, 1820,' (Revision 1821, p. 757;) ' a supplément to said act, passed Decem- 
ber 8, 1823.' (Har. Comp. p. 46;) 'a furlher supplément to said act, passed 
December 10, 1825,' (Har. Comp. p. 124;) ' a furtlier supplément to said act, 
passed December 26, 1826,' (Har. Comp. p. 143;) ' An act for the préservation 
of clams and oysters. Revision, 135, approved April 14, 1846,' (Nix. Dig. 
p. 130;) 'a supplément to said act approved March 19, 1851,' (Nix. Dig. p. 
134;) *a further supplément to said act, approved March 18, 1852,' (Nix. 
Dig. p. 134;) 'a further supplément to said act, approved February 22, 1853,' 
(Nix. Dig. p. 134;) 'a furtlier supplément to said act, approved March 9, 
1855, ' (Nix. Dig. p. 134;) ' a further supplément to said act, approved March 
31, 1864,' (Nix. Dig. p. 134;) 'a further supplément to said act, approved 
March 14, 1871, (Revision 1877, p. 139;) 'a further supplément to said act, 
approved March 12, 1873,' (Revision 1877, p. 140;) 'An act for the better 
enforcement in Maurice River cove and Delaware bay of the act entitled 
"An act for the préservation of clams and oysters, " approved April 14, 1846, 
and the suppléments thereto, approved March 21, 1871,' (Revision 1877, p. 
140;) 'a supplément to said act, approved February 27, 1873,' (Révision 
1877, p. 142;) • a further supplément to said act, approved February 18, 1875,' 
(Revision 1877, p. 144;) ' further suppléments, approved, respect! vely, Febru- 
ary 27, 1877, March 10, 1880, March 8, 1882, March 17, 1882, March 31,1882, 
March 2, 1883, February 20, 1886, March 22, 1886, April 27, 1886, and May 
11, 1886,' (Revision 1886, p. 114-123;) «An act to authorize the owners of 
lands upon tide- waters to build wharves in front of the same, approved March 
18, 1851,' (Nix. Dig. p. 1025;) 'supplément tliereto, March 10, 1853,' (Nix. 
Dig. p. 1027;) ' An act to ascertain the rights of the state and the riparian 
owners in the lands lying under the waters of the bay of New York and else- 
where in the state, approved April 11, 1864,' (Revision 1877, p. 980;) sup- 
pléments to said act, respe^tively approved March 31, 1869, March 21, 1871, 
April 4, 1872, March 27, 1874, April 5, 1875, March 9, 1877; ' a joint resolu- 
tion, approved March 17, 1870; ' An act relative to the riparian commission, 
approved April 6, 1871, ' (Revision 1877, pp. 982-988;) ail of which and the 
volumes of the statutes referred to are to be regarded as exhibits in this suit 
so far as either party may require. Under and pursuant to said acts, the 
state of New Jersey has made nuraerous grants and leases of land under its 
tidal waters, including lands under the waters of the Arthur Kill von Kull, 
and Staten Island sound, to private citizens and corporations of said state, 
prior to June 16, 1886. The number of such grants prior to June 6, 1886, 
was 411, and the purchase mouey paid to the state for the lands so granted 
■was $1,895,696.31. The number of such leases was 127, and the annual 
rents thereby reserved was $77,358.24. 

"(8) That Arthur Kill, in the bed of which the said lands are situate, is a 
navigable stream flowing between the states of New Jersey and New York, 
Connecting Raritan bay with Kill von Kull and the bay and harbor of New 
York; and tlie middle of said stream is the boundary Une between said states. 

"(9) On the 16th day of June, 1886, the congress of the United States passed 
an act, which was aporoved by the président. See St. at Large, 49th Cong. 
pp. 78, 79. 

v.47F.no.6— 27 



418 FEDERAL EEPOETEK, Vol. 47. 

"(10) In pursuance of the aaid act of congress, the Staten Island Eapid 
Transit Eailroad Company, desiring to avail itself of the power given by said 
act to construct a railroad bridge over the Staten Island Sound, submitted its 
plan and location of such bridge, with a detailed map of the Sound at the pro- 
posed site thereof , to the secretary of war, and requested his approval thereof , 
as required by said act; and thereupon, on the 26th day of March, 1887, the 
secretary of war duly gave to the said railroad company his approval of such 
plan and location, which was also executed and aecepted by the Staten Island 
Kapid Transit Railroad Company, of which approval and acceptance the fol- 
lowing is a copy: 

"* Whereas, by an act of congress, entitled "An act to authorize the con- 
struction of a bridge aCross the Staten Island soiind, known as 'Arthur Kill,' 
and to establish the same as a post road," it was enaeted that it shall be law- 
ful for tbe Staten Island Eapid Transit Railroad Company, a èorpotation ex- 
isting under the laws of the state of New York, and the Baltimore and New 
York Railroad Company, a corporation existing under the laws of tiie state of 
New York, or either of said corapanies, to build and raaintain a bridge across 
the Staten Island sound or Arthur Kill, f rom New Jersey to Richmond coiinty, 
New York, for the passage of railroad trains, engines, and cars thereon, and 
to lay on and over said bridge railway tracks for ihe more perfect connection 
of any raîlroads that are or shall be constructed to the said Sound at or oppo- 
site to said point, — approved .Tune 16, 1886; and whereas, by seclion four of 
the act of congress aforesaid, it was f urther enaeted that the plan and location 
of said bridge, with a detailed map of the Sound at the proposed site of the 
bridge and near thereto, exhibiting ihe depths and ciirrents, shall be submitted 
to the secretary of war for his approval, and until he approves the pian and 
location of said bridge it shall not be built; and whereas, the Staten Island 
Rapid Transit Railroad Company has submitted to the secretary of war for his 
approval its plan and location of said bridge, and a detailed map of the Sound 
at the proposed site of the bridge and near thereto, exhibiting the depths and 
currents as required by the act of congress aforesaid: Now, therefore, I, 
William CEndicott, secretary of war, having examined the plan and location 
of said bridge and detailed map of tlie Sound, submitted by the Staten Island 
Rapid Transit Railroad Company as aforesaid, and which are hereto annexed, 
do hereby approve the same. But it is understood and agreed that this ap- 
proval is givên upon the express conditions following, to-wit: (I) That the 
said bridgé shall be erected at the point indicated in the plan and location 
submitted; (2) that, should any change be made in the plan of said bridge 
during the progreas of the worlî thereon, such change shall be subject to tiie 
approval of the secretary of war; (8) that, if the secretary of war shall at any 
time deem any change or altération necessary in the said bridge, so that the 
same shall not obstruct navigation, the change or altération so required shall 
be made at the expense of the parties owning said bridge; (4) that, if the sec- 
retary of war shall think the removal of said bridge necessary, such removal 
shall be made at the expense of the parties owning said bridge. Witness my 
hand, this twenty-sixth day of March, 1887. 

[Seal.] "' Wm. C. Endicott, Secretary of War.' 

"'This instrument is also executed by the Staten Island Rapid Transit 
Railroad Company, by J. Frank Emmons, thereto lawf ully authorized, in tes- 
timony of its acceptance of the conditions herein imposed. 

"'The Staten Island Rapid Transit R. R. Co. 
" ' By J. Frank Emmons, Président. 

" ' In présence of 

"'Frederick S. Brown. 
"'E. P. Goodwin. 

"' Attest: Wm. Keutgen.' 
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"(11) The lands described in the déclaration are the same or a part of the 
lands in the bed of the Sound designated and approved by tho secretary of war as 
the lands to be occupied and used for the piers of said bridge and the supports of 
the same and tlie draw thereof, and hâve been occupied and are now used by 
the said railroad company for the purpose of such piers and supports and in 
connection with the construction and use of such bridge, and for no othér 
purpose, 

"(12) That James L. Hays, the other défendant, at the time of being ad- 
mitted to défend this suit was seised in fee of the lands on the west side of 
Staten Island sound, on wbich the west pier of said bridge was built, and in 
front of which, in the bed of the stream, beyond low-water mark, are the par- 
cels of land described in the déclaration; and held the same for the use of the 
Staten Island Kapid Transit Railroad Company. 

"(13) ïhat before the construction of such bridge, but after the said plans 
were approved, and the parcels of land described in the déclaration were desig- 
nated as the parcels to be used and occupied for such piers and supports, the 
plaintiff, the state of New Jersey, on the 27th day of June, eighteen hundred 
and eighty-seven, flled an information in the court of chancery of New Jersey 
against the Staten Island Kapid Transit Railroad Cîompany and Alfred P. 
Boller, two of the défendants herein, and others, to restrain them from tak- 
ing and keeping possession of the same tracts of land, which suit was duly 
removed to this court, and resulted in a final deeree ia favor of the said de- 
fendant, the Staten Island Rapid Transit Railroad Company, adjudging that 
the said défendant had full right to take possession of the said lands under 
the said act of congress and the action of the secretary of war thereon, and 
dismissed the said suit of the plaintiff to prevent the occupation of the said 
lands by the said défendants, as by référence to the record of the said suit and 
the opinion of the court therein will fully appear, which record and opinion 
are hereby made a part of this statement of f acts. " 

John P. Stockton, Barker Gummere, and W. S. Gummere, for the State. 
A. Q. Keasbey and W. W. MacFarland, for défendants. 

Bkadley, Justice, directed the following order to be entered: This 
cause came on to be tried before Joseph P. Bradi.ey, circuit justice for 
the third circuit, at his chambers in the city of Washington, under and 
in pursuance of the stipulation hereto annexed, bearing date the 25th 
day of September, 1888, and upon the agreed statement of facts made 
and presented by the parties, also hereto annexed, and was argued by 
Barker Gummere, Esq., counsel for the state of New Jersey, and byW. 
W. MacFarland and A. Q. Keasbey, Esq., counsel for the défendants. 
Thereupon, after hearing the arguments of counsel, the court doth adopt 
as the finding of facts in the case the said agreed statement of the par- 
ties; and as a conclusion of law from said facts the court doth find that 
the right of possession to the lands described in the déclaration, as be- 
tween the state of New Jersey and the défendants, was adjudicated and 
determined against said state by this court in and by its deeree made on 
the Ist day of Aagust, 1887, in the case of John P. Stockton, attorney 
gênerai of the state of New Jersey, against the Baltimore & New York 
Railroad Company, the said the Staten Island Rapid Transit Railroad 
Company, Charles Ackenheil, Alexander McGaw, and the said Alfred 
P. Boller, (32 Fed. Rep. 9;) and that said deeree is conclusive upon the 
rights of the parties in the présent case; and therefore tbat the défend- 
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'iàtits are not, nor is either of them, guilty of the trespasses or injuries 
çomplained of in the déclaration ; and that the plaintiff is not entitled 
to the possession of the land and premises aforesaid. "VVherefore it is 
considered that the plaintiff take nothing by its action, and that the de- 
fendants go thereof without day. 



White V. McGaeky el al. 
(Circuit Court, W. D. Michigan. February 36, 1880.) 

1. MoHTGAGBS— Lien — Subséquent Purchaser— Notice. 

In an action to foreclose a mortgage on lands in the hands of a subséquent pur- 
chaser, the purchaser makes a prima facle case of want of notice of the mortgage 
by showing that thesame has not beon recorded, and the burden is then thrown on 
plaintiff to show that the purchaser either had actual notice of the mortgage, or of 
ciroumstances which should hâve put him upon inquiry respecting its existence. 

2. SAME— PUKCHASEE ET QulTCLAIM DeED. 

The rule that a purchaser by a quitclaim deed is not to be regarded as a hona, 
fide purchaser without notice of a prior incumbrance has no application where the 
registry laws require the reoordlng of such incumbrance in order to malce it a lien 
on lands in the hands of a subséquent purchaser. 
8. Vendob akd Vendée — Bona Fide Pueohaseb — Convetance bt Quitclaim. 

The fact that a purchaser accepts a conveyance by quitclain^ deed should be 
tafcen into considération in determining whether or not he was a bojia^de pur- 
chaser, but it is not sufBcient, standing alone, to charge him with notice of au in- 
firrnity in bis grantor's title. 
i. Same — Patment of Pubchase Monet. 

In order to entitle a purchaser of lands to the défense of a bonaft,de purchaser 
without notice of a prior unrecorded incumbrance, he must havepUid the purchase 
money for suoh lands. 

In Equity. Suit to foreclose a mortgage. 

Stuart & Sweet for complainant. 

Blair, Stone & Kingsley, for défendant Baker. 

WiTHEY, J. The case is one for the foreclosure of a mortgage gîven 
by James McGarry and wife to complainant, of date January 18, 1869, 
on the N. W. i and the N. W. i of the S. W. i of section 25, in town 
6 N., of range 10 W., covering 200 acres, and to secure the sum of 
$2,000, interest at 10 per cent. In recording the mortgage, March, 13, 
1869, the record was made to describe the quarter section as the "north- 
east quarter," instead of the "north-west quarter," as written in the mort- 
gage. On the Sth day of April, 1876, McGarry and wife, who resided 
on the premises in the township of Caledonia, exchanged the said N. 
W. i covered by the mortgage, with défendant George C. Baker, who re- 
sided at Stanton, in Montcalm county, Mich., for other premises; Mc- 
Garry and wife conveying to Baker the 160 acres by quitclaim deed, Baker 
also conveying to them the property which they were to receive. The 
deed to Baker was recorded the same daj', and he went into posses- 
sion a few days thereafter. On the 200 acres was another mortgage to 
W. D. Foster, given subséquent to the one to complainant, amounting 
to about $2,400. Baker défends against complainant's mortgage on 
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the ground that he had no notice, aclual or constructive, of its ex- 
istence. The testimony is conflicting. It may be said that coraplain- 
ant's évidence, standing alone, makes out a case of actual notice to 
Baker. On the other hand, it can also be said that the évidence on 
the part of défendant Baker, considered by itself, establishes the fact 
that he had no notice whatever, until after he had paid to McGarry and 
wife the entire purchase price going to them. He bought subject to 
the Foster mortgage, which he assumed to pay. The évidence cannot 
be reconciled upon the question whether défendant Baker, prior to the 
exchange of deeds and entry into possession, had such notice as put 
him upon inquiry concerniug complainant's mortgage. 

It will subserve no useful purpose in this opinion to enter upon any 
extended review of the testimony. When complainant produced his 
mortgage, the burden of proof was on défendant Baker to make a prima 
facie showing that he had neither actual nor constructive notice of any 
such incumbrance. This he did by proving that the public records of 
the county disclosed no record of such mortgage. He had a right to rely 
upon the records. The burden of proof was then cast upon complainant 
to show either that Baker had actual notice of complainant's mortgage, 
or that which put him upon inquiry in référence to it. Whatever may 
be said of the testimony, it cannot be reconciled and applied so as to 
afford a solution of the difïiculty, and we are forced to the conclusion that 
complainant has failed to make a case that Baker had notice either of the 
existence of complainant's mortgage, or of anything to put him upon 
inquiry. 

It is insisted that, as Baker was a purehaser by quitclaim deed, heds 
not to be regarded as a bona fide purehaser without notice; that a quit- 
claim passes the title as the grantor held it, and the grantee occupies the 
same relation to tlie property as did the grantor. To support this view 
we are referred to Oliver v. Fiait, 3 How. 410; Mayv. Le Claire, 11 Wall. 
232; ViUa v. Roderiguez, 12 Wall. 838. We hâve considered the effect 
of the rule laid down in the cases referred to, and are of the opinion that 
in neither of them did the court intend to lay down the broad doctrine 
asserted by complainant's counsel. The question of the effect produced 
by recording laws is not touched by either of the décisions. In trans- 
actions whereno question of recorded titles is involved, the rule to which 
référence has been made would apply, but in our opinion it does not 
apply when there are recording laws. The statutes of Michigan provide 
that " every conveyance of real estate which shall not be recorded shall 
be void as againstany subséquent purehaser in good faith, and fora val- 
uable considération, whose conveyance shall be first duly recorded." 2 
Comp. Laws, § 4231. Theterm"conveyance"isdeclaredtoembrace every 
instrument by which any estate or interest in land is created, aliened, 
mortgaged, or assigned. Section 4237. Again, section 4505 says: "A 
deed of quitclaim and release, of the form in common use, shall be sufR- 
cient to pass ail the estate which the grantor could lawfully convey by 
a deed of bargain and sale. " That a purehaser accepts a conveyance by a 
quitclaim deed is a fact that may, and should, be taken into considéra- 
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tion, in determining whether he was a hona fide purchaser without notice. 
Itjs not trelieved to be the law that the mère fact that one takes by a 
quitclaim deed establishes that he is not a bona fide purchaser. A con- 
veyance by quitclaim, Mke that by warranty deed, carries the title which 
the grantor can lawfully convey, and the grantee may rely upon the 
public, records when he bas no notice of an infirmity in his grantor's title, 
and pays a valuable considération. The covenants of warranty in a deed 
are contraets by which the grantor becomes liable in case of failure or 
defect in title, though such deed will no more convey title when the 
grantor had none thàn will a deed of quitclaim. It is not seen why one 
who purchases by a quitclaim deed has not as much right to rely upon 
the record of titles as though he took by a warranty. If the cases cited 
by plaintiff 'scounsel touch this question, still we are unwilling they should 
control the case we are considering. To do so would, in our opinion, 
extend them beyond the facts upon which they rest. 

We agrée to the view urged by counsel, that one who takes merely 
a release of the interest of the mortgagor, whose unrecorded mortgage is 
outstanding, obtains only the equitj'of rédemption subject to such mort- 
gage. 1 Jones, Mortg. § 598; Eaton v. Trowbridge, Mich. Lawyer, April, 
1878, p. 343. The rule is, also, that the purchase money must bave Joeen 
paid at the time of the discovery of plaintiff's unrecorded mortgage, in 
order to constitute Baker a bona fide purchaser. Baker, at the time he 
learned of the existence of plaintiff's mortgage, had paid the purchase 
price going to McGarry by a convey ance of his property. The iucum- 
brance subject to which he bought, Baker had in part paid, and he was 
therefore not in condition to be placed in statu quo. There is nothing to 
show that he could reçoive back what he had parted with, or be made 
whole. 

Complainant is entitled, to the usual decree of foreclosure and sale as to 
40 acres, described as the N. W. i of the S. W. i of section 25, in town 
5 N., of range 10 W. ; but the 160 acres described as the N. W. i of 
the same section will not be included in the decree. 



Eaton v. Calhoun. 

{Circuit Court, W. D. Tennessee. March, 1880.) 

Circuit Courts— Jueisdiction— Case Abising Undeb Pedekal Laws. 

In au action to recover certain premises, plaintiff averred that tie acquîred titlo 
" through a deed.of the United States, exeonted hy the commissioner of internai rev- 
enue, with the approval of the secretary of the treaaury, " by virtue of authority 
conferred by Act Cong. June 8, 1873, and that "the validity of said act, and his ti- 
tle thereunder, are the only questions in controversy in this case. " Held, that 
thèse averments brought the case within Act Cong. March 3, 1875, conferring on 
the circuit court concurrent jurisdiction with the state courts in ail suits of a civil 
nature arising under the Constitution and laws of the United States. 

At Law. Action to recover lands claimed under deed of commissioner 
of internai revenue. On demurrer to déclaration. 



EATON V. CALHOUN. i23 

Lucien B. Eaton, in pro. per. 
Jos. M. Gregory, for défendant. 

Baxter, J. The défendant, by demurrer, dénies the Jurisdiction of 
this court, on the ground that both the plaintiff and himself are citizens 
of Tennessee; and this is the only question presented for our détermina- 
tion. The framers of the constitution seem to hâve been agreed upon 
three fundamental ideas — First, that a national judiciary was essential to 
the maintenance of the national authority; second, that its powers should 
be co-extensive with those of the législative department; and, third, that 
it ought to be so organized and endowed as to insure ail the purposes of 
its establishment. And in furtherance of thèse principles they made the 
constitution déclare "that the judicial power shall extend to ail cases in 
law and equity arising under the constitution, the laws of the United 
States, and treaties made, or which shall be made, under their author- 
ity." But this constitution needed législation to make it effective. 
Hence the twenty-fifth section of the judiciary act of 1789 prescribed a 
mode whereby parties claiming rights under the constitution or laws of the 
United States could, after unsuccessfully litigating the same through the 
state courts, hâve the judgmeuts or decrees of the state courts against 
them re-examined and reversed or afïirmed by the suprême court of the 
United States. But this remedy was found to be circuitous, dilatory, 
and expensive, to obviate which, eongress passed the act of March 3, 
1875, entitled "An act to détermine thejurisdictionofthe circuit court," 
etc. This act, in explicit ternis, confers original jurisdiction, concur- 
rent with the courts of the several states, "on the circuit courts of the 
United States of ail suits of a civil nature at common law or in equity 
where the matter in dispute exceeds, exclusive of costs, the sum or value 
of five hundred dollars, and arising under the constitution or laws of the 
United States." Parties, therefore, claiming rights under the fédéral con- 
stitution or laws, may, siuce the act of 1875, pursue' the remedy given 
by the aforesaid twenty-fifth section, or, in lieu thereof, bring their suit, 
in the tirst instance, in the fédéral tribunals. But they must, in either 
case, show bj' proper and apt averments enough to maintain the fédéral 
jurisdiction. Does the plaintiff do this in this case? If he does, we are 
bound to retain and try the cause. Upon this point the plaintiff, after 
alleging title, etc. , to the premises sued for, says that he acquired his ti- 
tle "through a deed of the United States executed by the commissioner 
of internai revenue, with the approval of the secretary of the treasury, 
by virtue of the authority conferred by the act of the 8th of June, 1872, 
and acts amendatory thereof," and that his " claim of title arises under 
the aforesaid acts of eongress," and that "the validity of said acts of eon- 
gress, and his title thereunder, are the only questions in controversy " in 
this case. Thèse averments, admitted by the demurrer, bring the case 
within the purview of the act of 1875, and clothe the court with juris- 
diction in the premises. The demurrer will therefore be disallowed, and 
défendant will be permitted to plead in bar. The district judge concurs. 
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BucKLEs V. Chicago, M. & St. P. Ry. Co. 
{Circuit Court, W. D. Missouri, W. D. September 16, 1891.) 

NOKSUIT— I*AII,UKE TO PaT CoSTS— NeW ACTION. 

Where plaintlff took a nonsuit in a state court after the hearing of the évidence 
and the giving of the instructions, and then, within the year, reinstitutes the same 
action in the same court, a motion should be entertained on removal to stay further 
prooeedings until plaintifE has satisiîed the costs in the first proceeding. 

At Law. 

This was an action of tort by Mary J. Buckles against the Chicago, 
Mihvaukee & St. Paul Railway Company, instituted originally in the 
state court, and removed to this court on application of the défendant. 
Défendant has now filed a motion to stay further proceedings until plain- 
tiff pays the costs assessed against her in the state court. Motion al- 
lowed. 

Wm. M. Burris, for plaintiff. 

Pratt, Ferry & Hagerman, for défendant. 

Philips, J. This is a motion to stay proceedings in this cause. It 
arises on the following state of the record and proofs: The plaintiff in- 
stituted action on the same cause of complaint — an alleged tort — 
against this défendant in the circuit court of Clay county, Mo. Issue 
was joined, and the case went to trial before a jury. After ail the évi- 
dence was heard, and the court gave its instructions to the jury, the 
plaintiff took a nonsuit. There was a judgment against the plaintiff for 
the costs in that case, which hâve never been paid. Within the year 
from said nonsuit the plaintiff reinstituted the same action against the 
défendant in said circuit court. On application of the défendant this 
cause was reraoved into this court. On motion of défendant the plain- 
tiff was ruled to give security for costs, which she has failed to give, but 
has suggested to the court that she would make application to sue as a 
poor person. The défendant has filed an intermediary motion to stay fur- 
ther proceedings by the plaintiff' herein until she has paid the costs assessed 
against her in the Clay CQunty circuit court. In the common-law courts 
of England the practice indicated by this motion arose out of ejectment 
proceedings, in which one recovery of judgment was not res judicata, but 
the same action might be renewed. As a measure of just protection to 
the party who was thus subjected to repeated litigations over the same 
cause of action, the courts, in the application of an équitable principle to 
a conmion-law proceeding', entertained motions to stay the prosecution 
of the second action until the plaintiff paid the costs adjudged in the 
first proceeding. In other forins and character of actions this rule was 
not formerly applied as a matter of course. In certain conditions it 
might work injustice and hardships; as in the action for assumjmt for 
debt, Where the plaintiff might not hâve any other means out of which 
to pay the cost than the debt which the défendant wrongfully detained 
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from hini. Neither was this rule applied to the instance of a party 
whose body was taken in exécution for the costs, as that was considered 
tantamount to payment for the purpose of the rule. "But in actions of 
tort, for a niahcious prosecution, or for a trespass, etc., the court will 
compel the plaintiff to pay the costs of a iirst action before he is allowed 
to proceed in a second for the same cause; and in actions for the recov- 
ery of debt, thougli they will not generally stay the proceedings in a sec- 
ond action until the costs of a former one are paid, yet of late years this 
has been donc in several instances on the ground of vexation, and that, 
whether the action was in the same or différent court." 1 Tidd, Pr. 
(4th Amer. Ed.) 537, 538. In New York practice (2 Tiff. & S. 412,) 
it is said: 

"Every court of justice has power to control its proceedings so as to 
prevent oppression between its suitors, and to tliis end a court will not per- 
mit a défendant to be harassed by a second suit for the same cause until the 
costs of a former suit hâve been paid. The practice of the court to stay pro- 
ceedings in the second action, wherethe plaintiff has failed in a former action 
against the same défendant, for the same cause, until the costs of tlie former 
action be paid, originated in the action of ejeetment; but it was af terwards 
extended to other forma of action, and the power is now exercised in ail cases, 
and tins form of relief is granted, although the former action was not tried 
upon the merits, but was discontinued, dismissed, or disposed of by judg- 
ment of nonsuit, or where there was a judgraent on demurrer. * * * It 
makes no différence that the former action was pending in another court; 
the power has been exercised where the former suit was in a court of the 
United States." 

The text is fully supported by the following adjudged cases: Ripley 
V. Benedict, é Cow. 19; Perkins v. Hinman, 19 Johns. 237; Tayhr v. 
Vandervoort, 9 Wend. 449; Kentish v. Tatham, 6 Hill, 372; Jackson v. 
Carpenter, 3 Cow. 22. In Ex parte Stmte, Id. 380, the reason and au- 
thority of the rule are thus stated: 

"The power exercised by the court to stay proceedings till the costs of a 
former suit for the same cause are paid does not dépend exclusively upon the 
question whether their collection can be enforced by exécution, it is an éq- 
uitable jurisdiction, and intended to prevent the vexatious multiplication of 
suits. Hère the plaintiff has voluntarily, and without showing any excuse, 
forborne to pursue his action upon the habeas corpus. The common pleas 
were right in staying his action," 

This practice is approved by the courts of Pennsylvania. In Flemming 
V. Insurance Co., 4 Pa. St. 475, the court said: 

"The practice of the court to stay proceedings in a second suit until the 
costs of a former action for the same cause are paid is one of the modes 
adopted to compel the payment of costs due, as well to the offioers of the 
court as to the party; and is convenient and just in ail aspects in which it 
can be viewed. * * * The practice of the courts in this respect is whole- 
some and bénéficiai, and often opérâtes as a penalty by which individuals are 
protected from being harassed by a multiplicity.of suits for the same cause 
of action. " 

So, also, has the suprême court of Wisconsin approved the practice. 
McLitosh V. Hoben, 11 Wis. 400; Feli v. Amidmi, 48 Wis. 66, 72, 73, 
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3 N. W. Eep. 825. See, also, Gérrish v. Prait, 6 Minn. 53, (Gil. 14;) 
Hmderson v. Griffin, 5 Pet. 151; Eobinaon v. Transportatim Co., (R. I.) 
14 Atl. Rep. 860. 

This rule ought to be invoked at times in this jurisdiction. Under 
thé practice as it obtains under the state Code, where the courts permit 
a plaihtiff to take a nonsuit at any time befbre the case is passed upon 
by the jury, it is a common practice after the plaintifl" bas occupied days 
and weeks in the trial of his cause, and ail his évidence bas been deliv- 
ered,' and the court bas dèlivered its opinion sustaining a demurrer to 
the evideiïce, for him to take a rionsuit; and it is the common practice, 
as was done in the case under considération, after ail the évidence bas 
been heard on both sides, and after the court bas given its instructions 
to the jury, for the plaiatiff to announce a nonsuit; and immediately 
after he will bring the same action over in that court, or other court 
where jurisdiction nïay be had, and retrythe same matter; and, as often 
asth'e; plaintiff conceives that l^e discovers some undue bias in the mind 
of the trial, judge,, or spîne unfavorable indication by some juror, or bas 
heard ofiSoœe supposed influence of the opposite party or his attorney 
over thecoîurt or someiœemberof the jury, or thinks he can on another 
trial meiid his évidence, he will take a nonsuit, and bring over the same 
cause' tif action in that or sortie other court. Where the party does this 
withojit havfiiig paid thecbsts adjudged against him for his first experi- 

. ment wjw the chances ofsi:\c(:es3, there ought to be a discretionary power 
lodged in the courts to require the litigant to discharge such costs as a 
condition précèdent to his right to further put the adversary to another 
trial. , While thé courts of justice should be ppen and free to the citizen 

'jfor the ènfofcement.of rights and redress of grievançes, be himself should 
be held tb do justice, and not litigatë and relitigatë, experiment and re- 
experiment with the chances bï a favorable verdict, withôùt paying to the 
nainisterial pfficers of the court their just fées, and to the défendant his 
costs "îh thàt bèhalf heretoforè laid out and expended." Of course, this 
being iqVthe 'nature of an équitable discrétion, inhérent in every court, 
it should ;be exercised cautiously, ex lequo et bono, employing or declin- 

, ing the power as the right and. justice of the particular case may seem 
to requir«.; With the often extrême conservatism and caution of our 
trial courts it is a discrétion or power which is not so apt to be abused 

.as too sparingly ;used. In this case my conclusion is that the plaintiff 
should be required to pay the çosts due the officers of the Clay county 

. circuit, cpvfrt, as also. the costs of the défendant incurred in the former 
trial, .before.she can proceed with the further prosecution of this action. 
It is accordingly so ordered. 
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Granniss V. Cherokee Township of York Couxty. 

(Circuit Court, D. South CaroUna. September 11, 1891.) 

1. Township Bonds— Legaltzin& Aot. 

Act S. C. Dec. 1888, (30 St. 13,) declaring ail township bonds theretofore issued 
in aid of a railroad to be a debt of the township, authorizlng the levy of a tax to 
pay it, and providing that the bonds might be used as évidence of the amôunt and 
character of such debt, impressed such debt on the township, provrio vigore, and 
it is liable therefor, although the act authorizing the issue of the bonds was un- 
constitutional, and the bonds void. 

3. SaMB— INTEREST CouPONS. 

Where an interest coupon covers a period before and after the completlon and 
acceptance of the road, only so much of the interest thereon as was earned after 
such completion can be recovered under Act S. C. Dec. 1888, (30 St. 12,) providing 
that no tax shall be levied to pay any interest which may hâve accrued on such 
bonds prier to completion and acceptance of the road. 
3. Same— VoLUNTAKï Païment — Set-Off. 

Voluntary payments made upon invalid coupons, prier to completion and accept- 
ance of the road, cannot be set ofE against those maturing afterwards. 

At Law. 

Hart & Hart, for plaintiff. 

Wilscn, Wilsmi & McDow, for défendant. 

FINDINGS OF FACT. 

SiMONTON, J. 1. The gênerai assenibly of South Carolina by an act 
ratified 21st December, 1883, authorized the inhabitants of townships 
interested in the construction of a railroad then known as the "George- 
town & North Carolina Narrow Gauge Railroad," subsequently called the 
"Charleston, Cincinnati & Chicago Railroad Company," to subscribe to 
its capital stock by a vote for that purpose. AU townships whose in- 
habitants voted so to subscribe were declared to be bodies politic and 
corporate. 

2. Pursuing the provisions of this act, Cherokee township, in York 
county, on 5th September, 1885, voted a subscription to the capital 
stock of this railroad of $25,000, and coupon bonds payable to bearer 
were issued therefor in varions dénominations, coupons for interest at 
the rate of 7 per cent, per annum. 

3. Up to this period Cherokee township had well-known and definitely 
ascertained boundaries; butit had no corporate existence except such as 
was created by this act by virtue of this subscription. 

4 . Thèse bonds of Cherokee township were placed in the custody of the 
Boston Safe-Deposit & Trust Company, under an agreement stipulating 
that $16,600 of them should be delivered to the Massachusetts & South- 
ern Construction Company upon officiai certificate that the road Was 
completed to Blacksburg, a point within that township. This construc- 
tion Company was under con tract with the railroad company to build its 
road. 

5. The road having been completed to Blacksburg, the $16,600 of 
bonds were delivered to the construction company in September, 1886, 
and were by it delivered to P. P. Dickinson, the subcontractor who had 
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built the road to that point. Sixteen of thèse bonds were $1,000 each, 
numbered from 15 to 30, inclusive; one for $500, numbered 14; onefor 
$100, numbered 1. The coupons maturing Ist Jannary, 1887, and Ist 
January, 1888, — in ail $1,231.02, — were paid to Dickinson. The pay- 
œent of the coupons maturing afterwards was refused. 

6. The coupons in suit were eut from thèse bonds, and came into the 
possession of the plaintifï' by purchase, many of them being past due at 
the time of transfer. This is the statement in détail: One coupon, 
— No. 14, — eut from bond No. 14, due January 1, 1889, for $35; 
14 coupons, numbered 16 to 19, and 21 to 30, inclusive, payable 
Ist January, 1889, for $70 each; the same number of coupons from the 
same bonds, — that is to say, 1 for $35, and 14 for $70, — due January, 
1890; and precisely the same number of coupons, payable January 1, 
1891, to-wit, 1 for $35, and 14 for $70 each. 

7! The suprême court of South Garolina on 30th November, 1888, in 
Floyd V. Perrin, 30 S. C. 1, 8 S. E. Rep. 14, declared township bonds 
issued as subseription to a railroad under the provisions of an act in ail 
respects like that under which thèse bonds were issued invalid, that pro- 
vision in the act being without constitutional authority; and on the same 
day, in Whitesides v. Nedy, 30 S. C. 3â, 8 S. E. Rep. 27, applied the 
same conclusion to thèse bonds of Cherokee township. 

8. In December, 1888, the gênerai assembly of that state passed an 
act for the payment of township bonds issued in aid of railroads in this 
state. ■ 20 St. at Large, 12. By this act the législature declared ail town- 
ship bonds theretofore issued in aid of a railroad debts of such township, 
and authorized the levy of an annual tax to pay the same, with this pro- 
viso: that no tax shouîdbe levied to pay the interest on any such bond 
untilthe road shall hâve been completed and accepted through the town- 
ship issuiqg them. Nor shall any tax be levied to pay any interest which 
may bave accrued on such bonds prior to such completion and accept- 
ance. This railroad was completed through Cherokee township. and ac- 
cepted 25th December, 1888. The constitutionaiity of this act has been 
declared by the suprême court of South Garolina in State v. Whitesides, 
30 S. G. 581, 9 S. E. Rep. 661; State v. Nedy, 30 S. C. 588, 9 S. E. 
Rep. 664, — with respect to thèse bonds of Cherokee county. 

■ ~' CONCLUSIOKS OF LAW. 

The défenses set up' are. thèse: : > • 

1. That the défendant is not a corpo.rate body under the lawof'Sputh 
Garolina. I -The suprême court of South Garolina in Floyd v. Perrin, supra, 
has decided that it is a corporate body; and in State v, Neely, 30 S. C. 
602, 9 S. E; Rep. 664, it dealt. with this saroetownship as a corporate 
body.-" ii:^:: 

2. That the provisions of the act ôf assembly under which thèse town- 
ship subscriptions were made and thèse bonds issued violate the consti- 
tution of the state of South Garolina, and that the bonds are utterly void; 
that tio subséquent àct of the législature can give them validity. This 
has aiso been decided byithe suprême, court of South Garolina in the 
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cases already quoted. The subscriptions and the bonds were both in- 
valid; but the législature, in the act of December, 1888, proprio vigort 
impressed upon each township the debt approved by the vote of its in- 
habitants, and allowed the bonds to be used for the purpose of showing 
the amount and character of such debts, the rate of interest thereon, the 
tirae for payment of interest and principal. It further provided for the 
levy of an annual tax, payable to the persons holding and presenting 
coupons on thèse bonds. 

Thèse décisions of the suprenae court of South Carolina are followed 
by this court. It has been decided in numberless cases by the suprême 
court of the United States that the construction placed by the courts of 
last resort in the several states upon their own statutes and constitution 
will be followed by the United States courts. See cases in note to Bur- 
gess V. Seligman, 107 U. S. 34, 2 Sup. Ct. Rep. 22. In this case the 
suprême court did not follovv the rule, because when the case was tried 
in the circuit court there had been no décision of the state court upon 
the subject. Page 35 U. S., and page 23 Sup. Ct. Rep. And in Gar- 
roll Co. V. Smith, 111 U. S. 563, 4 Sup. Ct. Rep, 539, quoted aud relied 
upon in the argument, this same condition of things existed; and be- 
sides, the court followed two décisions of the suprême court of the United 
States, giving construction to language used in, the constitution of Mis- 
souri identical with that used in the constitution of Mississippi, and con- 
strued in CarroU Co. v. Sinith. 

3. That ail coupons accruing anterior to the completion of the road 
through the township are null and void; and that no tax can be levied, 
nor can the proceeds of any levy be applied to their payment. This is 
established in the provisions of act of assembly of 1888. 

4. The last défense made by way of amendment to the answer is the 
corrollary of this. The coupons of 1887 and 1888, on bonds from which 
plaintifï's coupons were eut, were paid to Dickinson, from or through 
whom plaintitî obtained his coupons, many of which were past due when 
they came into his possession. As against such past-due coupons the 
défendant can set up the sums paid upon the invalid coupons of the 
bonds to which they respect! vely belonged, and can claini crédit for 
them. 

The payment of thèse invalid coupons was made without any compul- 
sion whatsoever. It was purely voluntary, and cannot be recovered. 
Lambom v. Cmnmissionerg, 97 U. S. 185; RaUroad Co. v. Comnmm'ners, 93 
U. S. 541; lÀiik v. Bmeera, 134 U. S. 549, 10 Sup. Ct. Rep. 620; Smith v. 
Hulchinson, 8 Rich. Law. 260. So it cannot be set off as proposed. 
Apart from this, there is an essential ditîerence between the ordinary 
money bond passing by assignment and the coupon bond payable to 
bearer In the ordinary money bond the interest grows out of and is 
inséparable from the principal. Every payment made upon the bond 
by the obligor goes to the réduction of the amount due upon it, and af- 
fecta every holder of the bond, however remote. It must be deducted 
from the bond when full settlement is made by the obligor, and is a part 
of such settlement. In the coupon bond the principal and each install- 
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nient of interest are separate promises, — several debts, Cîark v. Towa 
City, 20 Wall. 589; Koshkmmg v. Burtm, 104 U. S. 668. The pur- 
pose of the coupons, with their necessary resuit, is that they can be eut 
from thé bonds, and each ofthem be put in separate circulation, distinct 
from it and from each other.' Aurora Gityv. TFesi, 7 Wall. 105. When 
the bond at its maturity is presented for payment, the settlement is ef- 
fected by paying the principal of the bond and such of the coupons as 
may remain attached to it. The eut coupons neither enter into nor are 
they regarded in such settlement. Each eut coupon is a negotiable in- 
strument, protected by the gênerai mercantile law applicable to such in- 
struments. Gdpckev. Dubnque, 1 Wall. 177; Jones, Ry. Secur. § 320, 
and cases cited in note 2. Each of them is affected by the original in- 
validity of the bond. BisseU v. Spring VaUey Tp. , 124 U. S. 225, 8 Sup. 
et. Rep. 495. As between each other, they are not atfected except by 
their own equities, growing out of the individual coupon. Cromwell v. 
County of Sac, 94 U. S. 351. Thus some of the coupons, from being 
improvidently issued, may be invalid; or, as between the holder of the 
coupon and the maker of the bond, there may be considérations affect- 
ing their payment. But thèse considérations will not, for that reason, 
afifect other coupons, unless they also exist with regard to such coupons, 
treated as distinct instruments. The coupons of 1887 and 1888 eut from 
the same bonds as the coupons now in éuit may hâve been improperly 
paid to the several holders of them. This will not prevent the payment 
of the présent coupons in the hands of other holders. The plaintiff in 
this case holds his coupons either by delivery from P. P. Dickinson or 
purchased in the market. There is no reason to doubt the bona fides 
of the transaction. The payment of the invalid antécédent coupons can- 
not be set ofF against the coupons now in suit. 

Let the plaintiff hâve judgment upon the coupons maturing on Janu- 
ary 1, 1889, upon so much of their face value as the period between 
December 25, 1888, (the date of the completion of the road through the 
township,) and January 1, 1889, bears to the whole year, — that is to 
say, as 6 is to 365; and upon ail the coupons maturing January 1 , 1890, 
—in the aggregate $1,016; and upon ail the coupons maturing Janaary 
1, 1891, — in the aggregate $1,015. Let the clerk of this court make 
the statement, and enter it in the judgment, allowing interest at the rate 
ôf 7 per cent, per annum on the sums due in January, 1889, January, 
1890, January, 1891, respectively, and the costs of this action. 
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United States v. Jim. 
(District Court, D. Washington, N. D. August 29, 1891.) 

1. Exclusion or Chinese— Raîiéication of Treatt. 

Act Cong. Sept. 13, 1888, § 1, provides that, "from and after the date of the ex- 
change of ratifications of the pending treaty between the United States and his im- 
périal majesty the empérorof China, * * * it shall be unlawful forany Chinese 
person * * * to enter the United States, exceptas hereinatterprovided." Sec- 
tion 13 provides that any Chinese person convicted of being Tinlavptully in the 
United States, before a commissioner, may -wlthin 10 days appeal to the judge of 
the district court. Held, that section 13 did not dépend upon the ratification of the 
treaty, but became efEective from the date of the approval of the act. 

2. Same — Evidence or Fokmer Résidence. 

Where a Chinaman arrested for being in the United States unlawfully is identi- 
fied as a man who has been in the United States for several years, apd défendant 
testifles that he came to the United States long prier to the passage of the exclu- 
sion act, and his testimony shovys a kûovyledge of places in the United States, and 
events which hâve oepurred durlng the past 10 years, it is sufilcient to overpomé 
presumptions arising from the fact that he was found near the border Une, andvsras 
a étranger to the offlcer» veho made the arrest. 

At Law. 

p. H. Winston, JJ. S. Atty., and P. C. Sullivan, Asst. U. S. Atty. 
A. R. Cokman and W. H. White-, for défendant. 

Hanfoed,J. The défendant is a Chinese laborer, arrested on sus- 
picion of being a récent arrivai in this country, and charged with being 
a person not lawfully entitled to enter of remain in the United States, 
upon which charge he was duly tried before Thomas Craney, United 
States commissioner at Coupeville, Island county, in this state, and con- 
victed and sentenced to be deported to China, from which sentence he 
appealed to the judge of this court under the thirteenth section of the 
act of congress, approved September 13, 1888, entitled "An act to pro- 
hibit the coming of Chinese laborers to the United States," which sec- 
tion provides for an appeal in such cases in the following words: 

"But any such Chinese persou convicted before a cctnmissioner of a United 
States court may, within 10 days Irom such conviction, appeal to the judge of 
the district court for the district. " 

The first section of the act referred tois as follows: 

"That from and after the date of the exchange of ratifications of the pend- 
ing treaty between the United States and his impérial majesty the emperor of 
China, slgned on the 12th day of March, A. D. 1888, itsliall be unlawful for 
any Chinese person, whether a subject of China or any other power, to enter 
the United States, except as hereinaf ter prbvidfd." 

The act contains gênerai provisions regarding the manner in which 
Chinese persons, not prohibited from. coming, shall be allowed to enter 
the United States, and providing means for enforcing the laws prohibit- 
ing the immigration of Chinese laborers, ineluding provisions forremoval 
from the United States of any of the prohibited class who may, in vio- 
lation of law, effect an entrance and be discovered upon our soil, and 
regulating the proceedings in such cases. The last section of the act 
reads as follows: * 
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"Sec. 15. That theaetentitled 'An act to exécute certain treaty stipulations 
relating to Cliinese,' approvedMay 6, 1882, and an act to amend said act, ap- 
proved Juiy 5, 1884, are iiereby repealed, to take effect upou the ratillcation 
of the pending treaty, as provided in- section 1 of this act." 

From thèse provisions of the fîrst and last sections, referring to the 
contemplated ratification of a treaty which has not taken place, a ques- 
tion arises as to whether any part of the statute ever went into effect, or 
is now an existing law. There is no other statute or law allowing an ap- 
peal from the décision of a commissioner in cases of this class, or giving 
to the courts or judges of the United States power to grant a new trial 
after a regular trial and détermination of a case before another tribunal 
or officer authorized by law to décide as to the right of a Chinese laborer 
to be or remain in the United States, and, if the statute referred to has 
no vitality, the décision of the commissioner appealed from in this case 
is final, or at least not subject to review in this court upon questions of 
fact. It is my opinion, however, that every part of the act became ef- 
fective from the date of its approval, except the particular provisions of 
the first and fifteenth sections, which are specially, by the provisions 
contained therein, made to dépend fOr vitality upon the contingency of 
the ratification, at a future time, of the pending treaty. The other parts 
of the statute are not of such a character as to be necessarily dépendent 
upon any of the provisiohs of either the first or fifteenth section. They 
can and do fit into the body of the gênerai laws of this country, as well 
without as with the first and fifteenth sections, and are applicable to 
what remains of the laws relating to the subject of Chinese immigration, 
and contribute towards making the system complète and harmonious, 
notwithstanding the fact that by failure of the treaty the first and last 
sections remain and are nugatory. 

It is my opinion, therefore, that an appeal to this court from the dé- 
cision of the commissioner, and a trial de novo, are rights guarantied to 
this défendant by law; and I bave, in accordance with this opinion, 
granted a full and fair trial. The défendant, having the aid of counsel, 
which he did not hâve upon the former trial, has brought before me évi- 
dence of the most conclusive character, including the testimony of repu- 
table and prominent citizens, by which he is identified as a man who 
has been for several years within the United States, which is sufiScient, 
in my opinion, to rebut the presumption arising from the fact of his be- 
ing found so near fo British Columbia as the place at which he was ar- 
restèd, and the faut of his being à stranger to the officers by whom he 
was arrested, and the magistrate aiid persons before whom his trial took 
place. Among those who hâve thus identified him is a well-known citi- 
zen of Island county, who was called by the goveriament as a witness 
against this and other défendants. The défendant, in his ovvn behalf, 
has testified that he came to the United States at a time prior to the pas- 
sage of the first restriction act, and has ne ver been out of the United 
States sincehis arrivai; and by his testimony he shows that he possesses 
knowledge concerning places within the United States, and events which 
hâve occûrred during the past 10 years, which I think tends to corrob- 
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orate his testimony as to the more important facts. The former trial 
■was conducted, as ail such trials must be, in a summary fashion; and 
considering that the défendant was ignorant of his rights, and of the 
necessity of producing évidence which could hâve been produced in his 
behalf on that trial , I think he is excusable for his failure to do so. From 
the évidence before me I am forced to the conclusion that there is not 
only a failure on the part of the government to prove that this man 
came into the United States unlawi'nlly, but it is shown afhrniatively 
and clearly, by unimpeached and reliable testimony, that he came to 
this country before it was made unlawful for a Chinese laborer to corne, 
and that he has not been out of it since. Therefore it is the judgment 
of the court that the décision of the commissioner be reversed, and that 
the défendant be released from the custody in which he is now held. 

Nine other cases of appeals, taken by Chinamen convicted before Com- 
m.issioner Craney, bave been heard in connection with this case, and 
from the testimony produced I find that each of them is equally en- 
titled with the défendant in this case to be set at liberty, and it wili be 
so ordered. The principles upon which this décision is based are ap- 
plicable in each of them , although the particular facts in regard to the 
Personal history of each man are somewhat diSerent. 



In re Mah Wong Gee et al, 
(District Courti D. Vermont. September 7, 1891.) 

1. Exci^usioN OF Chinese — Ratification of Theatt. 

Aot Gong. Sept. 13, 1888, § 1, pro vides that, "from and after the date of the ex- 
change of ratifications of the pendîng treaty between the United States and his 
impérial tnajesty the emperor of China, * * * it shall be unlawful for any 
Chinese person * * * to enter the United States, except as hereinafter pro- 
vided. " Section 13 prbvides that any Chinese person convicted before a commis- 
sioner of being nnlawfuUy in the United States may, within 10 days, appeal to the 
judge of the district court. Held, that section 13 did not dépend upon the ratifiea- 
tion of the treaty, but became effective from the date of the approval of the act. 

2. Same — Depoktation. 

Where à Chinese person has been convicted of being unlawfuUy in the United 
States, and the évidence shov;s that he entered the United States from Canada, 
after having been in that country for a tiine, he must be retumed to Canada, under 
the aot vphich provides that such person shall be removed to "the country whence 
he came. " 

3. Same. 

Where a Chinese person is found in the United States and is arrested, but not on 
View of his entry into this country, he cannot be removed, unless it is shown that 
he is unlawfuUy in this country, 

At Law. 

/. /. Enright and Henry Ballard, for appellants. 
Frank Plumley, Dist. Atty., for the United States. 

Wheeleb, J. Thèse matters hâve come by appeal from a commis- 
sioner ordering the retura of the appellants, by the names of Quing 
v.47F.no.6— 28 
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Bock and Tai Wiug, to China. Question is made whether any appeal 
îs provided for, because the treaty mentioned in the act of September 13, 
1888,' (25 St. 476,) bas notbeen ratified. Parts of the act were made 
to take effect on the ratification of the treatj'; and the rest, including 
section 13, providing for an appeal, were made to take effect presently, 
and became at once, and are now, a part of the law of the subject. No 
question is now made but that thèse persons are unlawfully in this couia- 
try, and subject to be expelled in this proceeding; but one is made as to 
where they shall be sent. This section of that act provides that such 
person shall be removed to "the country whence he came." In the ap- 
propriation acts of 1890 and 1891 are provisions for 'Renforcement of the 
Chinese exclusion act," including "expenses of returning to China ail 
Chinese persons found to be unlawfully within the United States." This 
is argued to amount to an enactment that ail such persons are to be sent 
to China. The effect of the législation upon this subject seems to be to 
exclude from, and keep from returh to, this country ail persons of that 
race, whether thej^ come from China or any other ciountry. The expansé 
of returning those from a contigUous; country would be borne from the 
ordinary appropriations for marshalsVénd commissioners' fées and other 
judicial expenses; while the expenses of;returning those from China to 
that country, a long distance beyond the jurisdiction of such ofïicers, 
would not; from hence the nécessiter for this spécial appropriation would 
seem to hâve come. It provides only for returning to China ail Chinese 
persons, etc. ; none could be returned to China who did not come from 
there, and this provision would npt be applicable to thos» who came 
from elsevvhere. This clause would seem, therefore, by its terms, to refer 
to only Chinese persons coming fiom China, and to leave the gênerai 
provisions for the return of such persons to the country whence they 
came unafTected. Thèse pergons c^më from St. Armahd, in Canada. 
They now hâve certificateB issuëd: by the government of that country at 
Vancouver purporting to give theïn the right to return to that country 
free. The : government hère claims that thèse certificates hâve been fur- 
nished to them by others of their race Since they came hère, and do not 
belong to them. How this is does not seem to be now material. ;The 
effect of the certificates, if theirs, is only to take their history back from 
St. Armand tb Vancouver, in the ?ame country. They do not at ail 
show when or how they came into that country^ Notbing shows or 
tends to show this except the testittiohy of a witness that one nodded 
assent when asked if they came from China. This one seems to under- 
stand English imperfectly, and the other but very little. If they came 
directly from China by Continuons journey through another country they 
might be said to come from China. The assent to the inquiry, if 
understood, might show that the one assenting at some time came 

1 Act Cong. Sept. 13, 1888, §1, provides that, "from and after the date of the exchange 
of ratifications of the pending treaty between the United States and his impérial 
majesty the emperor of China, * * * it shall be unlawful for any Chinese person 
* * * to enter the United States, except as hereinafter provided. " Section 13 pro- 
vides that àny Chinese person convicted before a commissioner of being unlawfully in 
tlie United States may, within 10 days, appeal to the judge of the district court. 
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from China; and perhaps that the other did, if he also uiiderstood, and 
did not dissent from the assent; but it falls far short of proof that they or 
either of theni came immediately from China. So far as évidence goes, 
the country from whence they now came is Canada. The government 
insists that the burden of proof is on them to show whence they came 
if not from China. Many cases hâve arisen upon the question of the right 
of Chinese persons to enter this country from without in which they hâve 
been required to show the right: but the question of permitting them to 
corne into this country when out of it is very différent in this respect 
from that of putting them out when found hère. Quock Ting v. U. S., 
140 U. S. 417, 11 Sup. et. Rep, 733, 851. By the constitution of the 
United States no person within its reach is to be deprived of life, liberty, 
or property without due process of law. Amendment 5. This process 
may be due process of law for turning back whence he came an alien not 
allowed hère. Chinese Exclusion Case, 130 U. S. 581, 9 Sup. Ct. Rep. 
623. It would not seem to be due process of law for punishing an alien 
coming hère from one country by banishment from this to another coun- 
try. A proceeding for that purpose would seem to be a criminal pros- 
ecution, in which the constitution provides that "the accused shall en- 
joy the right to a speedy public trial by an impartial jury of the state and 
district wherein the crime shall hâve been committed." Amendment 6. 
Thèse men were found within the United States, not at the boundaries, 
and arrested, but not on view of their entry into the country. ïhey 
cannot be removed without a showing that they hâve unlawfully come. 
A process authorizing their removal unless they show a right to stay 
would not be the process of law that is due. That they are of a class 
that may be removed had to be shown by showing that they came from 
some other country; that included showing the country whence they 
came, and whence they came now. So far as this country is concerned, 
they had good right to be in Canada; the right of this country will be 
fully vindicated by their return to that country, where they still hâve 
the same right to be. To send them to China would greatly violate 
their rights. Judgment that appellants are not lawfully entitled to re- 
main in this country, and that they be removed to Canada. 



Chamberlain v. Mensing. 
(Circuît Court, D. South Carolina. August 25, 1891.) 

SCMMOKS— FOKM IN FEDERAL COUKTS— CoNrOBMINO TO BtATE PbACTICB. 

Rev. St. 0. 8. § 914, requires the courts of the United States, in civil cases at 
law, to conform as near as may be to the practice, pleadings, and form and modes 
of proceeding existing in the courts of the state within which suoh courts are held. 
Coust. 8. C. art. 4, § 81, provides that ail "processes" shall run in the name of the 
state of 8outh Carolina. Held, that the courts of South Carolina having decided 
that a summons is not a "process" within its constitution, and that therefore it 
need not be in the name of the state, a summons Issued in South Carolina by the 
circuit court of the United 8tat«s need not be in the name of the United States, 
in order to conform to the procédure of that state. 
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At Law. Action by Daniel H. Chamberlain against Henry C. Men- 
sing. On motion to set aside summons. 
Northrop <b Memminger, for motion. 
MitcheU & Smith, opposed. 

SiMONTON, J. The body of the summons in this case is inthe form in 
■use in the state court. It is entitled in this court, contains the name 
of the case, and is addressed to the défendant. Besides this, and in 
accordance with our practice, it bears the seal of this court, the signa- 
ture of its clerk, and the teste of the chief justice. The défendant now 
moves to set aside the summons. This is his position: Admitting 
that in tlie practice in South Carolina the summons does not issue from 
the court, and is merely notice by the plaintiff to the défendant that an 
action has been commenced, which he can défend or not as he may think 
proper, and is therefore not process, and does not require the seal of 
the court, (Genobles v. West, 23 S. C. 154,) yet the rule of this court 
(111) and the statutes of the United States (Rev. St. § 911) require the 
summons to bear the seal of the. court, properly tested, and niakes it 
process of the court. Inasmuch, therefore, as the constitution' of the 
state of South Carolina requires ail process to be in the name of the 
state, the sovereign, so the summons, having thus become process in 
the United States court, niust be in the name of its sovereign the United 
States. No form of process is provided for the courts of the United 
States by any act of congress now of force. Nor is it a principle of law 
that process must be in the name of the sovereign, in the absence of 
any provision by constitution or statu te to that effect. Section 914 of 
the Revised Statutes requires the courts of the United States, in civil 
cases at law, to conform as near as may be to the practice, pleadings, 
and form and modes of proceeding existing in the courts of the state 
within which thèse courts are h eld. This rule is imperative. Amy v. 
Wate'rtawn, 130 U. S. 304, 9 Sup. Ct. Rep. 530. Section 911 adds the 
further provision that ail writs and processes issuing out of the courts 
of the United States mu,st.be under the seal of the court, sîgned by the 
clerk, and tested by the chief justice if in the circuit court. There is 
no other provision, Now, is this practice in this court also modified 
by the constitution of South Carolina? That instrument requires ail pro- 
cess from its courts to be in the name of the state. Its courts hold, as we 
bave seen, that the summons is not within the constitutional requisite. 
No provision of law in the state of South Carolina, constitutional or 
statu torjf, can control the practice of this court, except so far, and so 
far only, as it controls the practice, pleadings, form, and mode of pro- 
ceedings in the state court, which we must follow. As no law or prac- 
tice, form, or mode of proceeding in the state court requires that the 
summons shall be in the name of the state, there can be no reason that 
in this court it should be in the name of the United States. The mo- 
tion is dismiësêd. 

1 Const. s. c. art. 4, i 31, providesthat ail "prooessea" shall run in the name of the 
state of South Carolina. .. j. . .. 
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Evans v. Carbon Hii>l Coal Co. 
(.Cimiit Court, D. Washington, N. D. August 34, 1891.) 

Master and Servant — Fellow-Sekvaîits. 

A complaint wherein an employé, engagea in constructing a railway for trans- 
porting coàl from défendant employer's mine, sues for injuries alleged to hâve 
been caused by the négligence of a miner, employed by défendant, while hauling 
lumber to be used in the mine in timbering up, is not demurrable on the ground 
that it shows the injury to hâve been caused by a fellow-servant. 

At Law. 

Action by J. R. Evans against the Carbon Hill Coal Company for in- 
juries caused by the alleged négligence of an employé of défendant. De- 
fendant demurs. 

Greene & Turner, for plaintiff. 

Judson & Sharpstein, for défendant. 

Hanford, J. The araended complaint in this case states facts which 
in my opinion are sufficient to entitle the plaintiff to recover damages 
for a Personal injury caused by négligence The défendant has de- 
murred, and by the demurrer assumes and contends that, as the plain- 
tiff allèges that he was at the tiine of the injury employed by the défend- 
ant as a laborer in assisting to construct a railway, or an extension to a 
railway, leading to the defendant's mine, and the person guilty of the 
négligent act complained of was at the same time employed by défend- 
ant as a miner, therefore it appears upon the face of said amended com- 
plaint that the case cornes within the rule exempting employers from 
liability to servants for injuries caused by négligence of fellow-servants.. 
It may transpire, when ail the facts are shown, that this case does come 
within the rule stated; but unless the plaintiff, and the one who inflicted 
the injury upon him, were at the time engaged in a coinmon employ- 
ment, as well as working for a comnion master, the rule is not applicable. 
Now, without further information than this pleading gives as to the re- 
quirements of the service in which each of the actors in this cause was 
engaged at the time of the injury, I cannot décide that, as a matter of 
law, a laborer engaged in constructing a railway for transportation of 
coal from a mine is a fellow-servant in a comnion employment with a 
miner wh^le at work outside of the mine, handling lumber to be used in 
the mine in timbering up. Let an order be entered overruling the de- 
murrer. 
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BORNEMANN V. NoEEIS. 

(Circuit Court, N. D. Florida. JUhe 19, 1891.) 

ExECUTicw — Place of Halb. 

TJnder the law of the United States relating to the sales of property talren under 
exécution in common-law cases pending in the oiroult court, défendant in exé- 
cution is entitled to hâve ' the sale of land seized under exécution made at the 
door of the court-house in the oounty in which it is situated. 

At Law. 

Before Lamae, Justice, and Paedee,. Circuit Judge. 

Lamae, Justice. This cause came on to be heard upon a motion to 
quash exécution issued herein, and to set aside the levy under exécution, 
for reasons on file, and after notice to parties interested, and was argued 
by Messrs. E. K. Foster and B. M. Miller, attorneys for movers, and 
Mr. J. M. Barrs, attorney for plaintifï; whereupon, the court being of 
opinion that, under the law of the United States relating to the sales of 
property taken under exécution in common-law cases pending in this 
court, and particularly where required by the défendant in exécution, 
the sales of lands seized under exécution should be made at the door of 
the court-house in the county in which the lands are situated, it is or- 
dered that the advertisement made by the marshal in this case of prop- 
erty seized in Volusia county, state of Florida, be, and the same is hereby, 
quashed, and that the marshal proceed under the exécution in his hands 
in this case to advertise and sell the property seized according to law, 
unless otherwise reatrained by orders from this court. 



In re Careiee et al. 
(District Court, W. D. Pennsylvania.) 

1. Bankhuptct—Dischaeoe—Oppobing Spécifications. 

Under Rev. St. U. S. § 5110, cl. 3, conceraing bankruptcy, which provides that 
no diseharg^e 'shall be gi-anted if the bankrupt has concealed anjr writings relat- 
ing to his estate, a spécification, filed in opppsition to the" discharge of : à bank- 
rupt, which charges that he has concealed from his assignée "certain papers" re- 
lating t,o judgments obtained against him prior to his adjudication, "the papers" so 
concealed being a receipt of one S. for the notes on which the judgments were re- 
covered, is insufacient, in that it is vague and uncertain. 

3. Same — Loss of Pbopektt. 

Under Rev. St. U. S. § SllO, cl. 3, which provides that no discharge shall ba 
granted if the bankrupt has been guilty of any f raud or négligence in the care of 
property belonging to him at the time of the présentation of his pétition, "or if he 
has caused, permitted, or suffered any loss, waste, or destruction thereof, " a spéci- 
fication charging that the bankrupt entered into a conspiracy with third persons, 
and caused a large quantity of timber to be eut and removed from land belonging 
to the estate, for the purpose of defrauding his creditors, is suf&cient, though the 
timber was removed four years after the adjudication in bankruptcy, as suoh stat- 
ute applies to both voluntary and involuntary bankruptcy. 
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3. BamE— CONVBTANOE OP LaND. 

A spécification under the above statute, oharging that the bankrupt, 15 years 
after the adjudication, conveyed land owned by him prior to the présentation of the 
pétition against him, for the purpose of defrauding creditors, is insufficient, as the 
title to such land had passed to the assignée prior to the conveyanoe. 

4. Same — Prefebbnces IN- Contemplation ce Bankbuptot. 

Eev. St. U". S. § ,511(>, ol. 9, concerning bankruptcy, provides that no discharge 
shall be granted if the bankrupt has in contemplation of becoming bankrupt made 
aay payment or conyeyanoe of any part of bis property, direotly or indirectiy, for 
the purpp6e of preferring any oreditor, or for the purpose of preventing the prop- 
erty from coming into the hands of the assignée. Held, that a spécification charg- 
ing that the bankrupt, for the purpose of pi-eventing his property from coming 
into thé hands of the assignée, suft'ered certain judgments to be entered against 
him upon notes and checks which had been previously paid, is insufHcient, as it 
does not appear that the Judgments were coUected from the assigned estate. 

At Law. Motion to strike off specificalions of opposition to discharge 
of A. F. Baum. 

J. M. Garrièon, for the motion. 
L. B, D. Reese, opposed. 

RkeDj J. The first spécification filed in opposition to the discharge 
of A. F. Baum avers that, after ,he was adjudged a banlcrupt, and as- 
signées of his estate were duly chosen, he refused to surrender to the as- 
signées the papers relating to his estate, and concealed from said assignées 
"certain papers" relating to judgments obtained against him prior to his 
adjudication, "the papers" so concealed being a receipt of one Alexan- 
der Smith for the notes upon which the judgments were recovered. The 
bankrupt has moved to strike off this spécification, for the reason that 
it is defective, because it does not appear that the receipt th^rein referred 
to was of any value to the bankrupt's estate, nor howthe same was con- 
; cealed by Baum from the assignées, nor that his refusai to surrender the 
same was willful. Section 5110, Rev. St., provides that no discharge 
shall be grarited if the bankrupt has concealed any part of his estate or 
effects, or any books or writings relating thereto, oi^ bas been guilty of 
any fraud pr négligence in the care or custody or delivery to the as- 
signées of the propertj^ belonging to him at the time of the présentation of 
his pétition and inventorj'. In the Case of Rathbone, 1 N. B. R. 294, it 
y.'as held that the spécifications of the ground of opposition to a dischq,rge 
must, under section 5110 and General Order No. 24, be as spécifie as 
the spécifications of the grounds for avoiding a discharge after it is granted, 
required by section 5120; and the allégations must be allégations of fact, 
and must be distinct, précise, and spécifie, and must not be allégations 
merely in the language of section 5110, or allégations so gênerai as really 
not to advise the bankrupt what facts he must be prepared to meet and 
resist. 

The spécification contains two charges, the first of which is that he 
refused to surrender to the assignées the papers relating to his estate. 
This, in myjudgment, is an insufficient statement. The mère reliisal 
to surrender papers is not a ground for withholding a discharge, and, if 
papers can be considered as property belonging to the bankrupt within 
the terms of the statute, there is no allégation that he has been guilty 
of any fraud or négligence in failing or relusing to surrender the papere. 
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Npr does it appear by the spécification what the papers were, or that they 
were of any value to the estate. In re Pierson, 10 N. B. R. 107. The 
second charge in the spécification is that, after he was adjudged a bank- 
rupt, and his assignées were chosen, the said Baum concealed from said 
assignées "certain papers," namely, a receipt. "A mère failure on the 
part of the bankrupt to render in property possessed by him on his 
schedules is not made a ground by the act for refusing his discharge. 
The act does make the concealment of the same a ground for such ac- 
tion, but then it must be averred and proved that it was willful." In 
re Eidom, 3 N. B. R. 106. "There is one objection to this spécification 
which I think well taken. The défendant is charged in gênerai terms, 
without stating how or in what manner the concealment was effected, or 
when or in what stage of the proceedings it occurred. * * * Xhe 
spécification may mean that the défendant concealed the property by 
omitting to mention it in his inventory, or that he concealed it in 
his subséquent examination before the court or commi.'isioner. It may 
also mean that the concealment was by secreting the property, so that 
the assignée in bankruptcy could not find it. The plaintifi^ must be 
more particnlar in his allégations, and tell us what he means by conceal- 
ment; otherwise we cannot say that the replication contains a good an- 
swer to the plea, nor will the défendant hâve reasonable notice of what 
may be ùrged on the trial." Brereton v. HuU, 1 Denio, 75. "In Brereton 
V. Hulî, a discharge in bankruptcy was pleaded. To this plea there was 
a replication, generally alleging that the défendant was guilty of fraud, 
and of willful concealment of his property, and purporting to set forth 
three spécifications. * * * -pljg third spécification alleged that the 
défendant had concealed property of considérable value. This was held 
bad, because it did not doscribe the property as to kindor quantity, and 
did not state how or in what manner the concealment was effected, or 
when or in what stage of the proceedings it occurred. The same doc- 
trine, substantially, was held in Chadioick v. Starrett, 27 Me. 142, and is 
approved by this court." In re Rathbone, 1 N. B. R. 294. In the Case 
of Dreyer, 2 N. B. R. 212, a spécification that the bankrupt had con- 
cealed part of his estate and eftects was held vague and insufficient; as 
was also, in the Case of Tyrrel, là. 200, the spécification that the bank- 
rupt had nèglected to produce before the register or deliver to the as- 
signée his books, papers, and writings relating to his estate, in willful 
violation and fraud of the bankrupt law. In the Case of Butterjield, 5 
Biss. 120, the court say: "The courts hâve decided again and again that 
thèse spécifications must Ve as exact as the spécifications in an indiot- 
ment." In accordance with the rules established by the cases cited, I 
think this portion of thefirst spécification is insufficient. Even reading 
the two clauses of the spécification together, as referring to one matter 
and intended to charge one offense, the spécification is vague, uncertain, 
and insufficient, and must be stricken off. 

The second spécification filed by the objecting creditors is: "The 
said A. P. Baum, after hewasadjudicated a bankrupt, was guilty of fraud 
and négligence in the care and custody of the property belonging to him 
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at the time of the présentation of the pétition against hini, and bas 
caused and permitted waste and destruction thereof;" and two matters 
are detailed under this spécification wiiich will be referred to later uiore 
fully. The bankrupt bas moved to strike oflf tbis spécification, first for 
reasons applicable to tbe whole spécification, and afterwards for reasons 
referring to the acts detailed under tbe spécification. His gênerai rea- 
sons are: First, that be, being an involuntary bankrupt, is not subject 
to the provisions of the second clause of section 5110, Rev. St.; and, 
second, tbe acts detailed being in référence to land, tbe spécification is 
defective, because fraud and négligence in the care and custody of land 
are not made, by the bankrupt act, grounds for withholding a bankrupt's 
discharge. Counsel for the bankrupt bas argued that the second clause 
of section 5110 cannot apply to an involuntary bankrupt, because it re- 
fers to the property belonging to the bankrupt "at the time of the prés- 
entation of his pétition and inventory," and therefore tbis clause can 
only apply to a voluntary bankrupt, for be alone présents a pétition; 
and that an involuntary bankrupt is under no obligation as to care and 
custody of his property prior to adjudication, because tbe proceedings in 
his case are hostile, and presumably contested with no certainty of a dé- 
cision against him, and until adjudication be is free froni responsibility 
for tbe care of bis property, and not answerable for fraud or négligence 
therein; that section 6110 recognizes the distinction between the duties 
in this respect of a voluntary and an involuntary bankrupt by tbe use 
of the words quoted, and that it was not tbe intention of the act that tbe 
neglect of a duty not imposed should be visited upon the latter by refus- 
ing his discharge. I do not think this position Sound. There is un- 
doubtedly a difi'erence, before adjudication, in the status of a debtor who 
bas filed a voluntary pétition in bankruptcy, and one against wboni a 
pétition bas been filed by creditors. In tbe one case, seeking the bene- 
fits of the act, be should suspend business, and faith fully préserve his 
estate in its condition at the time be filed tbe pétition until an assignée 
is appointed to take charge of tbe assets. In the other, he is permitted 
to continue business, and deal witb bis property as bis own until adju- 
dication. M. & M. Nat. Bank v. Brady^s Bend Iron Oo., 5 N. B. R. 491. 
But good faith is required of him as well as of the voluntary bankrupt. 
He cannot give away bis estate, or waste it, or prefer creditors. The as- 
sets may be followed into the bands of third parties if transferred after pé- 
tition filed; and an injunction may begranted to restrain such action on 
his part, or a warrant may issue for his arrest. Section 5024, Rev. St. 
For certain offenses enumerated in section 5132 the actprovided that he 
as well as a voluntary bankrupt migbtbe punished criminally byimpris- 
onment. He may be required to submit to examination before the reg- 
ister, even before adjudication. Jn re Bromley, 3 N. B. R. 686; In re 
Salkey, 5 Biss. 486 . Àfter adjudication tbe proceedings in botb voluntary 
and involuntary proceedings are to be conducted in the same manner. 
Section 6029, Rev. St. Itis made bis duty by section 6030 to make and 
deliver a schedule of his creditors, and an inventory and valuation of 
bis estate, in tbe manner required of a petitioning debtor. Section 6110 
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throughout makes lio distinction between an involuntary and a voluntary 
bankrupt. The particular clause in question pnnishes, by refusing a 
discharge, fraud or négligence in the care, custody, or delivery to the 
assignée of the estate,and loss, waste, or destruction of his estate caused 
or permitted by the bankrupt. It is the fraud or négligence, active or 
permissive waste or destruction, for which he miist suflfer, and no 
punishment is imposed for acts donc in good faith by the involuntary 
bankrupt in the handling of his estate prior to his adjudication. The 
act must receive a libéral construction, {In re Muîler, 3 N. B. R. 329;) 
and this rule applies to section 5110, which must be read in connection 
with the whole act to aseertain its intent. The clause in question should 
be read as though it said : 

"Or has been guilty of any fraud or négligence in the care, ciistody, or de- 
livery to the assignée of the property belonging to him at the time of the 
présentation of his pétition or inventory, or if he has caused, permitted, or 
sufCered any logs, waste, or destruction thereof." 

Nor do I think the second ground of objection to this spécification 
can be sustained. The wdrd "estate" and the word "property," used in 
the second clauseof section 5110, areeach broad enough toincludeland; 
and fraud or négligence, waste or destruction, on the part of the bank- 
rupt, touching or concerning land which is a part of his estate, may 
be the subject of spécification in opposition to his discharge. The as- 
signment carries to the assignée the bankrupt's real estate, and there is 
every reason why injuries to the real estate should be punished as well 
as to Personal property. There is nothing in the act to justify the con- 
clusion that it was the intention of congress to use either the word 
"estate" or the word "property" in a restricted sensé. The first act de- 
tailed under this spécification is that — 

"The said Baum, in the fall of 1878, being in possession and custody of 
certain timber and coal lands, comprising about 2,200 acres, the two-tliirds 
whereof was owned by John Carrier and A. F. Baum prior to the présentation 
of the pétition agàinst thsm, and belonged to their estate in bankruptcy, 
situate in Brady and Houston townships, Cleartield county, Pa., entered into 
a cpnspiracy with George McLean and others to procure the title of said real 
estate to hiraself and said McLean, and to prevent tlie same from being sold 
for the benefltof his creditors; and, being so in possession and custody of said 
land, and in pursuanceof sâid conspiraey, caused to be eut and removed from 
said land a large quantity of white pine timber, to-wit, about 3,000,000 feet, 
hoard measure, to the great damage of said estate; this f or the purpose of de- 
frauding his creditors." 

To this portion of the spécification spécifie objection is made by the 
bankrupt that it allèges fraud and négligence on part of the bankrupt in 
the care and custody of his property as long as four years and more after 
his adjudication in bankruptcy, and that it does not state that the lands 
therein referred to belonged to the bankrupt estate at the time said 
bankrupt had the possession and custody of them, and, for aught that 
appears from the spécification, he was clairaing the lands by paramount 
title. It may be true, as argued by his counsel, that any duty the 
bankrupt owed in the care and custody of his estate ceased with the ap- 
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pointment of his assignée; but this portion of the spécification goes fur- 
ther, and charges active waste and destruction of tlie estate by tiie bank- 
rupt. The words, "or if he bas caused, permitted, or suflfered any loss, 
waste, or destruction thereof," in the second clause of section 5110, are 
not, in my opinion, to be restricted to injuries occurring prior to the 
appointment of the assignée, but include any such injury prior to the 
bankrupt's discharge. He is not responsible for the care and custody 
of his estate after it bas gone into the possession of the assignée, but he 
certainly is under obligation at ail times to avoid any acts of connection 
with any acts of waste, loss, or destruction of hisassets; and this portion 
of the spécification is sufBciently definite in its statement of the charge. 
The time is stated, the property is defined, it is stated that the two- 
thirds interest therein belonged to the estate in bankruptcy, and the acts 
of waste are definitely set forth. In my judgment, this portion of the 
second spécification should be sustained upon the présent motion. The 
second act detailed under this spécification is that — 

"ïhe said Baum, having a tenant, oiie George G. Ingersol, in the posses- 
sion and custody of certain real estate situate in the borough of Freeport, 
Armstrong Co.. Pa., being lots Nos. 1, 2, and 60 in the old plan of said 
borough, and other lots adjoining Nos. 1 and 60, which said real estate was 
owned by Baum prior to the présentation of the pétition against him, and be- 
longed to his estate in bankruptcy, on or about October 1, 1889, sold and con- 
veyed said real estate to A; J. Long and J. L. Long, and procured the posses- 
sion thereof to be transferred to said Long for the purpose of preventing the 
same coming to the hands of his assignée in bankruptcy, and with intent to 
cheat aud defraud his creditors." 

This portion of the spécification cannot, in my opinion, be sustained. 
The charge is that in 1889, more than 15 years after his adjudication 
as a bankrupt, and after the title to the real estate had passed to the as- 
signée, the bankrupt sold certain lots to the Messrs. Long, and procured 
possession, to be given to them for tlie purpose of defrauding his estate. 
Nothing hère set forth is an offense under section 5110. The alleged 
sale could hâve been but a nullity, for the title had passed to the as- 
signée, and Baum could pass no title or interest by his deed, nor could 
his estate be prejudiced thereby. The allégation of fraudulent motive 
does not bring his action in this respect within the statute. This por- 
tion of the second spécification must be stricken out as insufïicient for 
the reason set out in the motion of the bankrupt, namely, that it does 
not allège any act on the part of A. F. Baum which is made by the act 
ground for withholding his discharge. 

The third spécification filed in opposition to the discharge is that the 
said Baum, being insolvent and in contemplation of insolvency and 
bankruptcy, and for the purpose of preventing his property from com- 
ing into the hands of his assignée and of being distributed in satisfac- 
tion of his debts, suffered and permitted certain parties named to enter 
judgments against him on April 13, 1874, (specifying the judgments,) 
which were entered upon notes and a check which had been previously 
paid by said Baum. The counsel for the bankrupt moves to strike off 
this spécification for the gênerai reason that, even if true, the allega- 
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tions of that spécification are not ground for withholding the discharge 
under the act. An examination of section 5110 shows but two clauses 
under whicli it can be contended that this spécification can be sustained, 
namely, the fifth and ninth. It may be noted that the Revised Stat- 
utes omit the last ground for withholding disclaarge specified in the 
twenty-ninth section of the act of March 2, 1867, which was, "or has 
been guilty of any fraud whatever, contrary to the true intent of this 
act." The fifth clause provides that no discharge shall be granted if 
the banlirupt has given any fraudulent préférence contrary to the pro- 
visions of the act. It has been held that this provision has référence 
only to such préférences as are forbidden and made void by the thirty- 
fifth section of the act of March 2, 1867, now section 5128 of the Re- 
vised Statutes, {In re Pierson, 10 N. B. R. 107; In re Loche, 2 N. B. R. 
382; In re Burgess, 3 N. B. R. 196; In re Freeman, 4 N. B. R. 64; In 
re Warner, 5 N. B. R. 414;) and I do not find any cases holding to the 
contrary. Is the case, as set forth in this spécification, within section 
5128? That section provides tliat if any person, being insolvent, etc., 
with a view to give a préférence to any créditer or person having a claim 
against him, or who is under any liability for him, procures or suffers 
any part of his property to be attached, sequestered, or seized on exécu- 
tion, or makes any payment, pledge, assignment, transfer, or convey- 
ance of any part of his property, either directly or indirectly , absolutely 
or conditionally, etc., the same shall be void. To bring a case within 
this section, the act must hâve been done by a person insolvent or in 
contemplation of insolvency, with a view to give a préférence to a créd- 
iter or person having a claim against or who is under a liability for the 
bankrupt, and such person niust hâve reason to believe that the trans- 
action is in fraud of the statute. Gibson v. Warden, 14 Wall. 244. 
The spécification, however, in substance charges that the bankrupt per- 
mitted judgment to be entered against him by parties who were not in 
fact creditors, and who had no claims against him, whose judgments 
were, therefore, fictitious and fraudulent. It is not, therefore, a case 
within section 5128. "Such a transaction as is charged in thèse spécifi- 
cations would not fall under section 5128, because not done with a view 
to give a préférence to anj' créditer. That was not the intention of this 
transaction, nor was there any hona fide debt or bona fide créditer." In 
re Pitts, 8 Fed. Rep. 263. The case stated by this spécification would 
fall within section 5021, Rev. St., (formerly section 12 of the act of 
June 22, 1874,) and would be ground for adjudication in bankruptcy; 
but several acts are stated in that section as grounds for adjudication 
which are not grounds for refusing a discharge, (In re Pierson, 10 N. B. 
R. 107,) and this case is one of that class of acts. Nor does the case 
corne within the provisions of the ninth clause of section 5110.^ That 

iRev. St. tr. s. § 5110, cl. 9: "If ,the bankrupt has, in contemplation of becoming 
bankrupt, made any pledge, payment, transfer, assignment, or couveyance oî any part 
of his property, directly or indirectly, absolutely or conditionally, for the purpose of 
preferring any creditor or person having a claim against him, or who is or may be un- 
der liability for him, or for the purpose of preventing the property from coming into 
the hands of the assignée, or of being distributed in satisfaction of his debts. " 
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clause refers to any pledge, payment, transfer, assignment, or convey- 
ance by a bankrupt, directly or indirectly, absolutely or conditionally, 
of any part of his property, for the purpose of preferring any creditor, 
or for the purpose of preventing the property from coming into the 
hands of the assignée. If thèse judgments had been followed by sale 
on exécution of the bankrupt's property, there would hâve been an in- 
direct transfer of his property for the purpose of preventing its coming 
into the hands of the assignée, and the case would hâve been within the 
ninth clause. In re Fitts, 8 Fed. Rep. 263. But this is not alleged. 
Nothing appears to bave been done after entry of judgraent. It does 
not even appear that any attempt was made by the plaintifiTs to coUect 
their judgments from the assigned estate either by exécution or claim of 
payment by the assignée. Upon the case as stated by this spécification, 
I am compelled to conclude that there is no ground shown therein to 
prevent the discharge. The third spécification must, thereiore, be 
stricken off. Let an order be prepared accordingly. 



In re Hirsch Bekjanski.' 

{District Court, E. D. New York. September 3, 1891.) 

Habeas Corpus — Immigration — Act of March 3, 1891— Spécial Ixqciey— Dbtt of 
supebiktendext. 

ïhe act of March 3, 1891, relative to immigration and the importation of contract 
labor, makes it the duty of the superintendent of immigration, upon the arrivai of 
an immigrant in this country, to take the oath of the immigrant, or of some other 
person, as to any faots tending to show prima fade that the immigrant belongs to 
one of the excluded classes. But therealter the immigrant bas the right to demand 
a spécial inquiry, and at such Inquiry to show afHrmatively, by any compétent tes- 
timony, that he does not belong to any of the excluded classes. Wlien such inquiry 
bas been had, the décision of the inspection offlcers is conclusive upon the courts. 
The remedy, if the décision is wrong, is by an appeal to the superintendent of im- 
migration, and then to the secretary of the treasury. 

At Law. On return to pétition for habeas corpus. 
A. D. Sarasohn, for petitioner. 
Jesse Johnson, U. S. Dist. Atty. 

Benedict, J. In this case it appears by the pétition for haheas corpus 
that the petitioner is an immigrant in the custody of James O'Beirne, 
acting commissioner of immigration, who is about to send him back to 
the place whence he came, notwithstanding the fact that the petitioner 
bas demanded a spécial inquiry to be held, touching his right to enter 
the United States, and has oifered on such inquiry to show aflirmatively 
and satisfactorily that he does not belong to one of the excluded classes. 
This averment is not denied by the acting commissioner of immigration, 
who contends that, inasmuch as he took from the immigrant an aflidavit 

iReported by Edward G. Benedict, Esq.., of the New York bar. 
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which showed him to be one of an excluded class, the spécial inquiry 
provided by the first section of the statute has been had, and that the only 
remedy open to the immigrant is by an appeal to the superintendant 
of immigration. X do not agrée with this view of the law. In niy opin- 
ion, the act of March 3, 1891, makes it the duty of the inspecter of im- 
migration, upon the arrivai of an immigrant in this country, to take the 
oath of the immigrant, or of some other person, as to any facts tending 
to show prima /acie that the immigrant belongs to one of the excluded 
classes; but that the immigrant has thereafter the right to demand a spé- 
cial inquiry, and at such inquiry to show affirmatively, if he can, by any 
compétent testimony, that he does nOt belong to one of the excluded 
classes. The statute expressly confers upon the immigrant the right to 
such an inquiry, which the statute déclares shall be a "spécial inquiry." 
This spécial inquiry is to be instituted upon the request of the immi- 
grant, and he is entitled to a reasonable time to make such a request after 
being informed as to the resuit of the ordinary inquiry instituted in the 
first instance by the inspector. It should proceed with ail reasonable 
dispatch, at a time and place fixed by the acting commissioner, of which 
fair notice has been given to the immigrant. The testimony upon such 
inquiry must be under oath, and the statute déclares that ail testimony 
taken upon such inquiry shall be entered of record. This is in order 
that the testimon}' before the inspector may be presented to the super- 
intendant of immigration, and afterwards to the secretary of the treasury, 
in case the appeal allowed by section 8 shall be taken to those officers. 
When such an inquiry has been had, the décision is conclusive upon the 
courts, and will not be disturbed. The remedy, if the décision be wrong, 
is by an appeal to the superintendent of immigration, and then to the sec- 
retary of the treasury. The difiiculty in the présent case is that it is 
shown by the pétition that no such spécial inquiry as the statute provides 
has been had; that, on the contrary, it bas been demanded and refused. 
In this position of the case it would seem that the immigrant is entitled 
to be discharged, inasmuch as he cannot lawfuUy be sent back. But, 
inasmuch as the acting commissioner of immigration expresses bis will- 
ingness to hold such spécial inquiry now, the proper course is to postpone 
the hearing upon the pétition to give the acting commissioner opportu- 
nity to hold such spécial inquiry, and to state his doings thereon in re- 
turn to this writ. The hearing is therefore adjourned to the day agreed 
on by the parties. 
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In re Feinknopf.* 
(Dlstrid Court, E. D. New York. Septeraber 18, 1891.) 

Immigration — Act of Mabch 3, 1891— Spécial Inquirt — Evidence— Détermination 
bt isspectob. 

In order to lawfully debar and return an alien immigrant by virtue of the act of 
March 3, 1891, on the ground of his being a person likely to become a public charge, 
there must be a détermination by the inspection ofQcer that the immigrant is likely 
to become a public charge, such détermination being made upon compétent évi- 
dence tending to show such to be the f act ; henoe, vchere the record sho vved a déter- 
mination that an immigrant was likely to become a public charge, made by the in- 
specter without any évidence to prove the fact, and contrary to évidence adduced 
by the immigrant, which évidence was disbelieved by the inspecter, held, that there 
had been no such détermination as the statute contemplâtes, and no valid order for 
the return of the immigrant can be made. 

At Law. On return to writ of habeas corpus. 
A. H. Sarasohn, for petitioner. 
Jesse Johnson, U. S. Dist. Atty. 

Benedict, J. This case cornes before the court upon the return made 
bj' James O'Beirne, as acting commissioner of immigration and in- 
spector of immigration, to a writ of habeas corpus issued upon the pétition 
of Adolph Feinknopf, an ahen immigrant, who has arrived by water at 
the port of New York, and has been ordered by the said inspector of 
immigration to be returned to the port whence he came. The return 
shows that the petitioner, upon arrivai, was inspected by the inspector, 
and, a spécial inquiry having been demanded by the petitioner, such 
spécial inquiry was had by the said inspector; and thereupon it was de- 
termined and decided by the said inspector that the petitioner was a 
person likely to become a public charge, and therefore the inspector 
directed that the petitioner be detained, and sent back to the place 
•whence he came. In connection with the return is the testimony taken 
upon the spécial inquiry held by the inspection officer. This évidence, 
which is set forth at length in the return, consists of the testimony ôf 
several sworn witnesses produced by the petitioner, whose testimony , if 
believed, shows that the petitioner is 40 years old; that he is a native 
of Austria; that he is a cabinet-maker by trade, and has exercised that 
trade for 25 years; that he has no family; that hehas baggage with him, 
worth $20, and 50 cents in cash; that he is aman who canhnd employ- 
ment in his trade, and is willing to exercise the same. The afhdavit 
of the immigrant before the inspection officer on the preliminary in- 
quiry stated the same facts, and, in addition, that the immigrant has 
not laeen an inmate of an almshouse, and has not received public aid or 
support, and has not been convicted of crime. No testimony was of- 
fered upon the spécial inquiry to contradict this testimony, and upon 
the argument hère it was conceded on behalf of the inspector that there 
was not before him testimony from any witness tending to contradict 
the testimony produced by the immigrant. Of course this testimony, 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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if believed, would not warrant the conclusion that the petitioner was a 
person likely to become a public charge; but it is said that the testi- 
mony produced by the immigrant was disbelieved by the inspecter. 
Assuming such to be the fact, and conceding the power of the inspec- 
tion officer to disbelieve testimony presented to him, the case is stiil de- 
void of any évidence whatever of any fact upon which to base a déter- 
mination that the petitioner is likely to become a public charge. The 
question to be decided, therefore, is whether an order for the return of 
an alien immigrant as a person likely to become a public charge, made 
by an inspection officer, without any évidence whatever tending to show 
such to be the fact, is a valid order, made in compliance with law, or 
invalid, because not made in compliance with law. The position taken 
by the district attorney on behalf of the inspecter is that by the act of 
March 3, 1891, the détermination of the inspection officer, although 
made without évidence, if made upon an inspection of the immigrant 
by the inspection officer, is such a détermination as is contemplated by 
the statute, is conclusive upon the courts, and is valid authority for the 
détention and return of the immigrant. In behalf of the petitioner it 
is conceded that the détermination of an inspection officer when made 
upon facts submitted to his judgment cannot be disturbed in a proceed- 
ing like this; but it is insisted that an order for the return of an alien 
immigrant as a person likely to become a public charge is not in con- 
formitj' with the statute, and illégal, when, as in this case, the inspec- 
tion officer bas made no détermination upon any facts submitted to him, 
but, on the contrary, in the exercise of arbitrary power, without any 
facts calling for the exercise of judgment, and upon mère inspection of 
the immigrant, determined the immigrant to bc a person liable to be- 
come a public charge. 

I am unable to assent to the position taken by the district attorney, 
that the act of 1891 confers upon the inspection officer power to detain 
and send back an alien immigrant as being a person liable to become a 
public charge, in the absence of any évidence whatever tending to es- 
tablish that fact. Assuming that the power to send back to the coun- 
try whence they came aliens who bave been permitted to come within 
the boundaries of the United States is one of the governmental powers 
of the United States; and assuming also that, if the United States gov- 
ernment bas that power, it rests with the congress of the United States 
to say when and how it shall be exercised; and assuming, but not de- 
ciding, that, notwithstanding the provision of the constitution of the 
United States forbidding the suspension of the writ of habeas corpus, it 
is a valid exercise of that power by congress to make conclusive upon 
the courts the détermination of an inspection officer, made in the exer- 
cise of arbitrary power, and without évidence of any fact, that the im- 
migrant is a person likely to become a public charge, and therefore to 
direct the détention and return of the immigrant, — still the question 
remains, is the statute of 1891 such a statute? Was it the intention of 
congress by the act of 1891 to confer upon the inspection officer ap- 
pointed by that act power upon his mère inspection of the immigrant 
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to make a détermination that tho immigrant is a person liable to become 
a public charge, and thereupon to direct his détention and return to 
the country whence he came, without having before him as the founda- 
tion of hif5 judgment some compétent évidence upon which to base such 
a détermination? The possession of such a power by any civil officer 
is so contrary to the spirit of our laws that, before the deposit of sucli 
a power with the inspection officers "or their assistants," appointed in 
pursuance of the act of March 3, 1891, will be held to be intended by 
the act, plain and positive language to that effect in the statute itself 
may well be required. The act contains no such language. It pro- 
vides for the appointment of inspection officers, and it confers upon 
such officers the powers conferred by the act of 1882 upon state com- 
missioners, boards, or officers acting under contract with the secretary 
of the treasury; but neither in the act of 1891 nor in the act of 1882 
is there any express language conferring such a power as has been exer- 
cised by the inspection officer in the case under considération. But it 
is said the act of 1891 makes it the duty of the inspection officer to in- 
spect the immigrant, and this, by implication, confers upon the inspec- 
tion officer power to direct the détention and return of the immigrant 
when, upon such inspection alone, without évidence, he détermines that 
the immigrant is a person likely to become a public charge. If it had 
been the intention of the statute that a détermination by the inspection 
officer, made upon inspection alone, should be légal ground for the dé- 
tention and return of the immigrant, it would hâve been so easy to say 
so that the absence of any language indicating such intention goes far 
to show the non-existence of such an intention. By the act of 1882 
power to inspect was also conferred, but that act was never, to my 
knowledge, held to authorize a détermination upon inspection without 
compétent évidence. The décisions were to the contrary. In Re Day, 
27 Fed. Rep. 678, Judge Beown held that the pétition and return 
showed the commissioners were acting within their jurisdiction, because 
there was compétent évidence before the commissioners for making such 
a décision; and he declared that the rule laid down by Mr. Justice 
Blatchfoed, in Re Stupp, 12 Blatchf. 501-519, must govern such a 
case. The language of Justice Blatchfoed, referred to, is asfollows: 

"The court issuing the writ must inquire and adjudge whether the com- 
missioner acquired jurisdiction of the matter by conforming to the require- 
ments of the treaty and the statute, whether he exceeded liis jurisdiction, and 
whether he had any iegal or compétent évidence of faets before him on 
which to exercise a judgment as to the criminality of the accused. But such 
court is not to inquire whether the légal évidence of facts before the com- 
missioner was sufflcient or insufïicient to warrant his conclusion. * * * 
The proper inquiryis to be limited to ascertaining whether the commissioner 
had jurisdiction, and did not exceed his jurisdiction, and had before him légal 
and compétent évidence of facts whereon to pass judgment as to the fact of 
the criminality, and did not arbitrarily commit the accused for surrender 
without any légal évidence." 

Thèse décisions are equally applicable to a case arising under the stat- 
ute of 1891. But it is said the act of 1882 contained no provision like 
v.47F.no.6— 29 
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the provision in the act of 1891, that "the décision made by the inspec- 
tion officers or their assistants touching the right of any alien to land, 
when adverse to such right, shall be final." I am unable to see that 
this provision throws any light upon the question under considération. 
The décision made final by the act of 1891 is a décision such as is con- 
templated by the act, namely, a décision made upon a considération of 
compétent évidence, and not an arbitrary décision, made without any 
évidence whatever. Indeed, it seems unreasonable to impute to the lavv- 
making power an intention to authorize a détermination that a person 
is likely to become a public charge to be made upon inspection only, 
for the question whether a person is likely to become a public charge is 
a question not capable of détermination by inspection. A person may 
présent every appearance of poverty, and yet be possessed of abundant 
means. He may be maimed or blind, and still be abundantly capable 
of maintaining himself without becoming a public charge. The pre- 
sumption against an intention on the part of congress to permit such a 
détermination of such a fact to be made upon inspection only is there- 
fore strong. It has been argued that, inasmuch as the statute puts the 
burden of proof upon the immigrant in a case of spécial inquiry, it fol- 
lows that when the testimony produced by the immigrant upon such 
spécial inquiry is not believed by the inspector it was intend ed to per- 
mit the immigrant to be returned upon inspection alone. Such a con- 
clusion is by no means necessary. The more reasonable conclusion 
seems to be that the statute, when providing that the immigrant shall 
be returned unless upon spécial inquiry he shows satisfactorily that he 
does not belong to one of the excluded classes, assumes that there was 
before the inspector, at least upon the preliminary inquiry, testimony ad- 
verse to the contention of the immigrant, affording foundation for the 
judgment that the immigrant was a person likely to become a public 
charge. The statute contemplâtes a détermination adverse to the im- 
migrant made by the inspection officer upon évidence, and that a déter- 
mination so made shall be suflicient to authorize the détention and 
return of the immigrant when no crédible testimony to the contrary is 
produced by the immigrant upon the spécial inquiry. Furthermore, the 
intention that the order for the return of an immigrant shall be based upon 
a détermination of an inspection officer, made upon testimony taken un- 
der oath, is shown by the provisions of the act itself. I refer to the pro- 
vision where power is conferred upon inspection officers "to take and 
consider testimony touching the right of any such alien to enter the United 
States;" where, in order to enable the inspector to take and consider tes- 
timony, power to administer oaths is also conferred; and where it is de- 
clared that ail testimony so taken and considered shall be entered of 
record; and where provision is made for appeal to the superintendent of 
immigration andto the secretary of the treasury. An inspection cannot 
be entered of record. Thèse provisions look to a détermination upon 
évidence that can be entered of record, and not to a détermination made 
without évidence upon inspection merely; and they would be unneces- 
sary if the intention of the law-making power had been to confer upon 
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the inspection officer the arbitrary power to disregard ail testimony pro- 
duced by the immigrant, and to détermine the immigrant to be a person 
likely to become a public charge upon his inspection alone. The pro- 
vision for appeals points to the same conclusion. This is intended to 
provide a way of reviewing the décision of the inspection officer by the 
superintendentof immigration and by the secretary of the treasury. But 
the inspection made by the inspection officer cannot be brought before 
the appellate tribunal, and it cannot be supposed that it was intended 
that the secretary of the treasury should, upon an appeal to him, make 
a Personal inspection of the immigrant himself. It would follow, there- 
fore, that in a case like the présent an affirmance of the détermination 
of the inspection officer would be a détermination adverse to the immi- 
grant, without any basis whatever, not even an inspection. I therefore 
conclude that, in order to a lawful détention and return of an alien im- 
migrant as being a person likely to become a public charge by virtue of 
the act of 1891, there must be a détermination by the inspection officer 
of the fact that the immigrant is likely to become a public charge, made 
upon compétent évidence tending to show such to be the fact; and that, 
as the inspecter, in making a détermination in this case upon inspection 
only, and without compétent évidence, exceeded his authority, his or- 
der, not having been made in compliance with the statute, affords no 
légal ground for the détention of the relator. To prevent misunderstand- 
ing, I repeat, it is not intended to say that the détermination by the in- 
spection officer, when made upon comp,etent évidence, can be reviewed 
by the court, but simply this: That when the record shows a détermi- 
nation that the immigrant is likely to become a public charge, made with- 
out a particle of évidence tending to prove the fact, there bas been no 
such détermination as the statute contemplâtes, and, in the absence of 
such a détermination, no valid order for the return of the petitioner can 
be made. 

It, bas been further contended that the application for the petitioner's 
discharge is prématuré, that the statute provides for appeals to the su- 
perintendent of immigration, and from him to the secretary of the treas- 
ury; and that the décision upon such appeals should be made before the 
court will entertain a pétition for habeas corpus. But in a case like this, 
where there has been no détermination capable of being reviewed, be- 
cause not made upon any évidence whatever, in view of the law as above 
stated, the resuit of the appeals, if taken, would necessarih^ be the dis- 
charge of the petitioner, and no reason is seen for compelling the peti- 
tioner to remain in custody pending appeals that cannot accoraplish such 
a review as the statute contemplâtes, for the reason that no such déter- 
mination as the statute contemplâtes has been had. Such being my 
opinion as to the construction to be put upon the act of 1891, the right, 
as well as the duty, to discharge the petitioner follows. The privilège 
of the writ of habeas coipus is preserved by the constitution of the United 
States, save in the case of rébellion and insurrection; and courts estab- 
lished under the constitution cannot, therefore, either directly or indi- 
rectly, be deprived of the power by means of the writ of habeas cm-pus 
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to bring before them, and in a proper case to set at liberty, persons beld 
in confinement contrary to law. The détention of the petitioner is con- 
trary to law, because it is not every alien immigrant arriving by water 
that can be returned by an inspection officer, but only an alien immi- 
grant detemiined in the method prescribed by the statute to belong to 
one of the excluded classes. And when, as in this case, it is shown to 
the court upon the return to a writ of habeas corpus that the order for 
the return of the immigrant was made without such a détermination as 
the law requires, the conclusion necessarily follows that the officer in 
making the order exceeded bis jurisdiction, and in such case the duty 
is cast upon the court to grant the discharge prayed for. The impor- 
tance of the question in this case will, I trust, induce the district at- 
torney to take an appeal from this décision; and, to enable hini to do 
so with effect, entry of the order for discharge will upon his request be 
delayed a reasonable time. 



JuDsoN L. Thomson Manuf'g Co. v. Hathaway et al. 
(Circuit Court, D. Connecticut. September 17,1891.) 

Patents for Inventions — Infkingbiiient. 

Letters patent No. 326,357, for an improvement in an arctio buckle, having a tongue 
hinged between the leaves of a double flexible plate by a cam-shaped hinge-pin on- 
tering between the plates, and having its bearings in transverse recesses, closed 
in front, which has guards across the side edges of the flexible portion of thèse 
plates to retain the hinge-pin in its proper bearings in the plates, and also to prevent 
latéral displacement of the plates, are not inf ringed by a buckle having the tongue 
pintle between the top and bottom plates, which are rigidly oonnected togother, 
with a depressed socket in the lower plate for the réception of the pintle, which is 
held in place and prevented from sliding by the top plate being squeezed down- 
■wprd. tho spriua- iipHon v-^iTio: obtained by a spring plate fastened within the 
folds of the base plate, which co-operates with a cam projection from the mid- 
die portion of the tongue. 

In Equity. 

George W. Hey, for plaintiff. 

Frederick P. Fish, for défendants. 

Shipman, J. This is a bill in equity, which is based upon the alleged 
infringement of the first claim of letters patent No. 326,357, and of the 
first and second claims of patent No. 326,355, said patents being re- 
spectively for a spring clasp and a clasp plate in an arctic shoe; and of 
the second and third claims of letters patent No. 336,769, — each one of 
said patents having been granted to Jacob J. Unbehend. The plaintiff 
submits to a dismissal of the bill so far as it relates to No. 336,769- 
The invention which is the subject of No. 326,357, and the claims ol 
the patent, are described in Thomson v. Manufactiiriny Co., 32 Fed. Rep. 
791, and 38 Fed. Rep. 602; and the device which is alleged to infringe 
in this case is described in Mayiufacturing Co. v. Ilaiheway, 41 Fed. Rep, 



JTJDSON L. THOMSON MANUP'G CO. V. HATHAWAY. 453 

519. As was stated in 38 Fed. Rep. 602, the invention of the first 
claim was an improvementuponUnbehend's patent, No. 305,410, which 
was for a buckle having a tongue hinged between the leaves of a double 
flexible plate by a cam-shaped hinge-pin entering between the plates and 
having its bearings in transverse recesses closed in front. The improve- 
ment consisted in the addition of guards across the side edges of the 
flexible portion of thèse plates to retain the hinge-pin in its proper bear- 
ings in the plates, and also to prevent latéral displacement of the plates 
in relation to each other. As was stated in 41 Fed. Rep. 519, in the 
plaintiff's buckle a cam-shaped pin enters between the plates and pries 
them apart when it swings the tongue towards its open position, whereby 
spring action is imparted to the clasp. In the defendant's buckle the 
tongue pintle is between top and bottom plates, which are rigidly con- 
nected together. A depressed and too large socket is formed in the lower 
plate for the réception of the pintle, and the substance of the top plate 
is squeezed or pinched dovvnward, so as to make the socket smaller, fit 
the pintle, and prevent it from sliding about in the socket. The plates 
are not pried apart, but spring action is obtained by a spring plate 
fastened within the folds of the base plate, which co-operates with a 
cam projection from tlie middle portion of the tongue. The downwardly 
extending parts from the top plate the plaintif? considerstobe the guards 
of the patent, vvnich hold the tongue against accidentai removal from 
the socket. The invention of Unbehend, in No. 326,357, was a very 
narrow one, while the first claim of his patent is broad, and might, if 
no attention was paid to the history of the invention, be held to include 
guards in a clasp, the tongue of which is hinged between any two plates, 
provided the guards are at the edges of the plates, in front and rear of 
the hinge-pin, and help to retain the pin in proper position. The history 
of the invention shows that Unbehend's guards guarded a pintle confined 
between flexible plates giving spring action to the tongue, and prevented 
the pintle from slipping out when the plates were pried apart. The de- 
pressions in the défendants' buckle are for the purpose of making a 
small or close-fitting socket or bearing for the pintle in plates which are 
not to be pried apart. They may be called "guards," but they are not 
the guards of the Unbehend patent, which stand across the edges of 
flexible plates to prevent the slipping out of the pintle, when the plates 
are caused, by springing apart, to furnish spring action to the tongue. 
The improvement in No. 326,355 isdescribed in 41 Fed. Rep. 519, and 
consists in turning up the edge of the plate and rounding the edges of 
its fianges, instead of striking upward from the under side of the plate 
longitudinal concave convex ribs, whose downwardly projecting edges 
hurt the foot. The improvement seems to me to hâve been plainly 
within the scope of mechanical skill, and to hâve been outside the ter- 
ritory of invention. The bill is dismissed. 
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Edison Electkic Light Co. v. United States Electric Lighting Co. 
(Circuit Court, S. D. New York. 1891.) 

1. Patents fok Intentions— Ei,eotrio Lamp— Infkingement. 

The flrst olaim of letters patent No. 223,898, issued to Thomas A. Edison, January 
37, 1880, for an incandescent electric lamp, in which the leading wires are secured 
to a cai'bon filament by cernent carbonized in situ, ia not infringed by a lamp in 
which the leading vvirea are connected with the carbon by métal clamps. 

2. Same— Patentabilitt. 

The second claim of said patent, consisting of a combination of carbon filaments 
with a receiver made entirely of glass, from which the air is exhausted, and con- 
ductors passing through the glass, is not invalid for want of patentable novelty. 

In Equity. Bill for infringement. 

Eaton & Lewis, (^Clarence A. Sewar-d, Grosvenor P. Lovrrey, and Richard 
N. Dyer, of counsel,) for complainant. 

Kerr & Curtis, {Samuel A. Duncan, Edmund Wetmore, Frédéric H. Betts, 
and Léonard E. Curtis, of counsel,) for défendant. 

Wallace, J. Two claims of letters patent No. 223,898, granted 
Thomas A. Edison, January 27, 1880, for an improvement in electric 
lamps, are in controversy in this suit. Thèse are claims 1 and 2. It is 
not asserted for plaintiff that the défendant infringes the other claims of 
the patent, consequently they will require no attention further than to 
see whether their termsmay assist in defining the meaning of the claims 
in litigatioii. 

The plaintiff contends that thèse claims are for fundamental inventions 
of great merit, and are entitled to a construction by which every incan- 
descent lamp for electric lighting, consisting essentially of a filamentary 
carbon burner, hermetically sealed in a glass vacuum chamber, is within 
their terms. The défendant contends that, unless the claims are limited 
to narrow inventions, not employed by the défendant, they are invalid 
for want of patentable novelty. The questions of the validity and scope 
of the patent hâve been adjudicated in the courts of England and Ger- 
many with a diversity of opinion by the judges who hâve considered 
them. The spécification is a perplexing one. The difBculty lies in its 
shadowy demarkation of the lirie between the essential and non-essential 
features of the invention described. It catalogues a number of discov- 
eries which Mr. Edison has made. It sets forth some of the essential 
features of the lamp, and then it leaves to be found by inference from 
generalities what the éléments are of the combinations included in the 
extremely elastic terms of the two important claims. Nevertheless, when 
a sufficient knowledge of the prior state of the art to which it relates has 
been acquired, the new departures from old devices which it describes, 
and which, presumably, the inventor proposed to incorporate into the 
claims of his patent, are reasonably apparent. The spécification states 
that the object of the invention is "to produce electric lamps giving light 
by incandescence, which lamps shall hâve high résistance, so as to allow 
of the practical subdivision of the electric light." The subdivision of the 
electric light is the concrète term for the division of the electric current 
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into numerous small uuits and their conversion into luminous centers. 
By "practical subdivision" is meant a distribution and division of tbe 
current and its conversion into lights comparable with those of ordinary 
gas jets, on a scale and under conditions of convenience and economy 
adéquate to a System of illumination for domestic purposes, in villages 
and cities, analogous to that of gas. Prior to 1879 there was no method 
knowri by which this could be done practically. The problem involved 
the perfection of déviées for the proper distribution and régulation of the 
current as well as those for translating it into light. No référence to the 
pre-existing devices for geherating electricity, conducting it to the trans- 
lating devices, or regulating its pressure and quantity, is necessary, ex- 
cept to state that the principles governing the relation of the résistance 
of translating devices to the character of the circuit in which they are 
arranged, whether in séries or in multiple arc, were well known to elec- 
tricians, and had been applied in various forms of electrieal apparatus. 
There were two well-known devices for converting the current into light, 
— the arc lamp and the incandescent lamp. In the former the current 
is forced toleap an air gap separating two conductors, usually of carbon, 
and in overcoming the résistance of the air space beats the adjacent sur- 
faces of the conductors and produces a light of great intensity. In the 
latter, light is produced by the incandescence of an electrieal conductor, 
a conducting strip or burner, placed in a continuons circuit, through 
which the current passes, and which develops beat by its résistance to 
the flow. The arc lamp was suitable for use in streets, open spaces, and 
large halls; but its light was too concentrated and powerful for the illu- 
mination of dwellings or rooms of small dimensions. It was the gener- 
ally accepted opinion of electricians that the hope of progress in the sub- 
division of the electric light was to be found in modifying the features 
of the arc lamp. The reasons for this conclusion need not be mentioned. 
It suffices to say that Mr. Lane-Fox in England, and Mr. Edison in this 
country, seem to bave been the only notable dissidents, and each of them 
had expressed the conclusion that subdivision might be accomplished 
by the incandescent lamp, when provided with a conductor of high résist- 
ance and small radiating surface, arranged in a System of multiple arc. 
Lane-Fox had set forth the advantages of such a lamp in three patents 
granted to him in England, — two in October, 1878, and one in March, 
1879, — and in a letter to the London Times, published in December, 
1878; and Mr. Edison had done so in a patent granted to bim in France, 
May 28, 1879, for improvements in electric lighting. 

By arrangement in multiple arc no greater eleciro-motive force is re- 
quired for a large number of translating devices than for a single one, 
and the amount of current can be graduated to the number employed ; 
consequently, a lamp with a conductor of high résistance can be utilized 
as efficiently as one with a conductor of low résistance. Higher résist- 
ance in the conductor permits the use of a weaker current, and, conse- 
quently, of smaller and less expensive main conductors. With a small 
surface of conductor less energy is required to produce a candle-power, 
and the small incandescent mass will radiate a moderate light, like the 
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domestic lamp. Electricians knew how to make conductors of high ré- 
sistance, arid how to make them with a small radiating surface. They 
knew that with material of the same spécifie résistance the total résistance 
of the condiictor could be varied by varying its length or cross-section, 
high résistance being imparted by length and small section. They knew 
what materials were préférable, and what processes of treatment, to make 
conductors of high or low résistance. If they had only knovvn how to 
construct a lamp in which the conductor would hâve adéquate mechan- 
ical strength and durability for practical commercial use, while having 
the small radiating surface and high résistance désirable, there would 
hâve been nothing wanting, and electric lighting by incandescence would 
soon hâve been an accomplished fact. Although Lane-Fox and Edison 
had contributed to the state of the art the récognition of the principle 
that the conductor must hâve high résistance and small radiating surface, 
and each of them had embodied the principle in lamps for which they 
had severally obtained patents, neither of them had invented a lamp 
which satisfactorily met ail the conditions of success, because a burner 
of the necessary materials, form, and complementary adjuncts was yet 
to be devised. As to materials, experiments had been tried with plati- 
num, iridium, and alloys of thèse metals, and with carbon of varions 
kinds. It was known that platinum, being a poor conductor, could be 
readily brought to incandescence bj' the electric current, but to do so it 
was necessary to raise it to a température very near the fusing point, 
and a minute increase would melt it. On the other hand, carbon was 
known to possess al an equal température much greater power of radia- 
tion than platinum, but the difBculty was that it would combine with 
oxygen at high température and rapidly disintegrate. It could only be 
used, thèrefore, in a vacuum from which the oxygen had been excluded, 
and a perfect vacuum was practically unattainable. From the earliest 
lamp, (disregarding the Geissler tube, because it has no burner in the 
true sensé,) patented in England by King in 1845, to the latest examples, 
like those of Lane-Fox or Edison's platinum lamp, patented in 1878-79, 
the history of the art shows a variety of experiments to perfect a lamp 
in which a carbon burner, or a platinum burner, would hâve sufficiently 
long life for practical requirements. The resuit of thèse experiments 
may be succinctly shown by quoting two well-known electricians. Mr. 
Schwendler, in an article published in 1879, in the Télégraphie Journal, 
said: 

"Unless we shall be fortunate enough to discover a conductor of electricity 
with a much higher meltiiig point than platinum, and tlie spécifie weight and 
the spécifie beat of which conductor is also much lower than for platinum, 
and which at the same time does net combine at high températures with oxy- 
gen, we can scarcely expect that the principle of incandescence will be made 
use of for practical illumination." 

Mr. Sawyer, in a patent to Sawyer & Man, granted in June, 1878, 
said : 

" At the présent day It is net new to produce a light by causlng tho electric 
current to beat a carbon conductor to incandescence in a vacuum, or in nitro- 
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gen, or in other gas; but no lamp bas yet been devised which would be prac- 
tically operative, and for thèse reasons: First. The methods which bave 
been adopted for charging the lamp with tbe artifîcial atmosphère, such as a 
displacement of meroury, water, or air by the gas, or the combustion of 
phosphorous in the lamp, are imperfect. A perfect vacuum is unattainable. 
Some oxygen or other élément or compound remains in the lamp, and slow 
consumption or disintegration lakes place, for the remaining gas or vapor 
other than hydrogen or nitrogen attacks the carbon, which in turn is decom- 
posed, with a resuit of depositing the carbon upon the globe, and setting f ree 
the oxygen to attacklresh carbon. Second, It bas been found practically im- 
possible, under the varying degrees of beat and pressure, to maintain perfect 
joints, and the resuit is that expansion of the artiUcial atmosphère by the beat 
from the luminous conductor expels a portion of the same, and the contrac- 
tion of the atmospliere upon cooling causes a portion of the external air to 
penetrate the globe, thus supplying oxygen, which at the next lighting feeds 
upon the carbon. Third. The unequal expansion of the carbon and its hold- 
ers has resulted in fractures of the former, so that, however perfect the at- 
mosphère in the globe, the lamp has never been permanent." 

The most advanced type of carbon-burner lamps in 1875 were the 
lamps of Lodyguine or of Konn, and until the spring of 1879 lamps like 
those of the Sawyer & Man patent, or the patent of Mr. Farmer. It was 
thought to be the merit of Lodyguine's lamp that it obviated the diiii- 
culty of the short life of the burner by using two burners, rods of di- 
minished section at the luminous focus, in a glass receiver, hermetically 
sealed, and filled with nitrogen, electrically arranged so that the current 
could be passed to the second carbon when the first had been consumed. 
Mr. Konn provided his lamp with five carbon burners in the form of 
rods or pencils, and devices for bringing them successively into circuit. 
In the lamp of Sawyer & Man the carbon burner was a rod or pencil 
maintaiued in a globe charged with nitrogen gas, and the globe and its 
stopper (both of glass) were held together by a clauiping device. In the 
lamp of the patent granted to Mr. Farmer in March, 1879, the burner 
was a carbon rod or pencil inclosed in a globe filled with nitrogen or 
other analogous gas, and the globe was closed bj' a rubber stopper. In 
none of the lamps, except the one described in Mr. Edison's prior French 
and English patents of 1879, had any attempt been made to make the 
vacuum chamber wholly of glass, with the parts sealed together by fu- 
sion, or to seal the conducting wires leading to the burner through the 
glass by fusion of the glass. The impracticability of maintaining a car- 
bon burner under such conditions that it would be sufficiently durable 
had apparently so impressed those who were studying lighting by incan- 
descence that we find that as late as in the early part of 1879 both Lane- 
Fox and Edison were trying to perfect a burner of other material. Edi- 
son's burner, in his French patent of May 28, 1879, and his English 
patent of June 17, 1879, was of platinum wire coiled upon a bobbin 
composed of an infusible oxide; and Lane-Fox's burner, in his patent 
of May 14, 1879, was of platinuni-iridium alloy, or of spiral strips of 
métal surrounding a tube of glass, fire-clay, steatite, or lime, with the 
surface of the métal strips covered with asbestos or some vitreous material. 

This cursory view of the prior state of the art is sufBcient for an in- 
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telligent readîng of the spécification. The spécification describes the 
gênerai nature of the invention as follows: 

"The invention consists in a light-giving body of carbon wire or sheefcs 
coiled or arranged in sucli a raanner as to otïergreat résistance to the passage 
of the eleetric eurrent, and at the saine time présent but a slight surface from 
■which radiation can take place. " 

"The invention: further consists in placing such bvn-ner of great résistance 
in a nearly perfect vacuuni to prevent oxidation and injury to the conductor 
by the atmosphère. The carrent is conduçted into the vacuum bulb through 
platina wires, sealed into the glass. " 

"The, invention further consists in the method of manufacturing carbon 
conductors of high résistance, so as to be suitable for giving light by incan- 
descence, and in the manner of securing perfect contact between the metallic 
conductors or leading wires and the carbon conductor." 

The spécification then recites that previously light by incandescence 
had been obtained from rods of carbon of one to four ohms of résistance, 
placed in closed vessels, in which the atmospheric air had been replaced 
by gases that did not combine chemically with the carbon; that the 
vessels holding the burner had been composed of glass cemented to a 
métal base; that the connections between the leading wires and the car- 
bon has been obtained by Oiamping the carbon with the métal; that the 
leading wires had always been large, so that their résistance should be 
niany times lèss than the burner; and generally the attempts of previous 
persons had been to reduce the résistance of a carbon rod. It then points 
• out the disadvantages of such a lamp, stating that it could not be worked 
in great numbers in tnultiple arc without the employment of main con- 
ductors of eiiormous dimensions; that, owing to the low résistance the 
leading wires hâve to be of large dimensions and good conductors, and a 
glass globe cannot be kept tight at the place where the wires pass in and 
■are cemented, and consequently the carbon is consumed because there 
must be alhiost a perfect vàcuum to render it stable, especially when 
it is small in niass and high in electrical résistance; and that the use of 
gas in the receiver at the atmospheric pressure serves to destroy the car- 
bon by attrition. The spécification then states in substance that the pat- 
entée proposes a new departure, and that he bas discovered that even a 
cotton thread properly carbonized and placed in a sealed glass bulb ex- 
haustèd to o'ae-rnillionth of an atmosphère ofFers from 100 to 500 ohms 
résistance to the passage of the eurrent, and that it is absolutely stable 
at very high température; that, if the thread be coiled as a spiral and 
carbonized, or if anj'- fibrous vegetable substance which wUl leave a car- 
bon residue after heating in a closed chamber be so coiled, as much as 
2,000 ohms résistance may be obtained without presenting a radiating 
surface gréa ter than three-sixteenths of an inch; that, if such fibrous ma- 
terial be rubbed with a plastic composed of lamp-black and tar, its ré- 
sistance may be made high or low, according to the amount of lamp- 
black placed upon it; that carbon filaments may be made by a combina- 
tion of tar and lamp-black, the latterbeing previously ignited in a closed 
crucible for several hours, and afterwards moistened and kneaded until 
it assumes the consisteucy oî thick putty; that small pièces of this ma- 
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terial may be rolled out in the form of wire as small as seven one-thou- 
sandths of an inch in diameter and over a foot in length, and the same 
may be coated with a non-conducting, non-carbonizing substance, and 
wound on a bobbin, or as a spiral, and the tar carbonized in a closed 
chamber by subjecting it to high heat, the spiral, aftur carbonization, re- 
taining its form ; that he has carbonized and used cotton and linen thread, 
wood splints, papers, coiled in varions ways, also lamp-black, plmubago, 
and carbon in varions fornis, mixed with tar, and kneaded so that the 
same may be rolled outinto wires of varions lengths and diameters; that 
each wire should be uniform in size throughout; that ail thèse forms are 
fragile, and cannot be clamped to the leading wires with sufficient force 
to insure good contact and prevent heating; that, if platinum wires are 
used, and the plastic lamp-black and tar material be moulded around it 
in the act of carbonization, there is an intimate union by combination 
and by pressure between the carbon and platinum, and nearly perfect 
contact is obtained without the necessity of clamps; that the burner and 
the leading wires should be connected to the carbon ready to be placed 
in the vacuum bulb, and, when fibrous material is used, the plastic lamp- 
black and tar should be used to secure it to the platina before carboniz- 
ing. The spécification proceeds as foUows: 

"By using the carbon wire of such high résistance I am enabled to use fine 
platinum wires for leading wires, as they will hâve a small résistance, com- 
pared to the burner, and hence will net heat and crack the sealed vacuum 
bulb. Platina can only be used, as its expansion is nearly the same as that 
of glass." 

"By using a considérable length of carbon wire and coiling it, the exterior, 
which is only a small portion of its entire surface, will form the principal ra- 
diating surface; hence I am able to raise the spécifie heat of the whole of the 
carbon, and thus prevent the rapid réception and disappearance of the light, 
which on a plain wire is prejudicial, as it shows the least unsteadiness of the 
current by the flickering of the light, but, if the currentis steady, the defect 
does not show." 

The spécification then gives directions for carbonizing the carbon 
thread in a manner to prevent its distortion, for blowing a glass bulb 
over it after it is formed, for exhausting the glass bulb, and for hermet- 
ically sealing the bulb when a high vacuum has been reached. 

The claims are as folio ws: 

"(1) An electric lamp for gi vin g light by incandescence, consisting of a 
filament of carbon of high résistance, made- as described, and secured to me- 
tallic wires, as set fortli. (2) The combination of carbon filaments with a 
receiver made entirely of glass, and conductors passing through the glass, and 
from which receiver the air is exhausted, for the purposes set forth. (3) A 
carbon filament or strip coiled and connected to electric conductors, so that 
only a portion of the surface of such carbon conductors shall be exposed for 
radiating light, as set forth. (4) The method herein described of securing 
the platina contact wires to the carbon filament, and carbonizing of the whole 
in a closed chamber, substantially as set forth." 

The spécification is addressed to those who were skilled in the art to 
which it relates; who appreciated the advantages of arranging incandes- 
cent lamps in a system of multiple arc, and of providing the lamp with 
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a burner of high résistance and small radiating surface; who knew how 
high résistance, both spécifie and total, is imparted to a conductor; who 
knew that the rods, pencils, or other forms of carbon burners previousJy 
used, had net been designed to embody the principle of high résist- 
ance; who knew how désirable it was to niaintain the burner in a per- 
fect vacuum, or in gases that would exclude the oxygen; who knew 
what had been attempted and had proved impracticable in that behaif; 
who knew that such materials as are mentioned in the spécification (even 
the tar-putty compound seems to hâve been used in Gauduin's process) 
would compose a carbon of high résistance when subjected to a proper 
process of carbonization; and who knew how to practice proper processes 
for the carbonization of such materials. Read by those having this 
knowledge, the radically new discovery disclosed by the spécification is 
that a carbon filament as attenuated before carbonization as a linen or 
cotton thread, or a wire seven one-thousandths of an inch in diameter, 
and still more attenuated after carbonization, can be made, which will 
bave extremely high résistance, and be absolutely stable when main- 
tained in a practically perfect vacuum. It informs them of everything 
necessary to utilize this discovery and incorporate it into a practical 
lamp. It describes, with the assistance of the récital in the second 
claini, as the vacuum in which the burner is to be maintained, a bulb 
made wholly of glass, exhausted of air, sealed at ail points by the fusion 
of the glass, and in which platinum leading wires are sealed bj' the fu- 
sion of the glass. It describes the materials of which the burner is to 
be made, and instructs them that the materials are to be shaped into 
their ultimate form before carbonization. It describes the use of plati- 
num for the leading wires, and a method of securing the leading wires 
and filaments',' intended to dispense with clamping, which consists in 
moujding tar putty about the joints, and carbonizing the whole in a 
closed chamber. Besides stating that the résistance of the burner will 
be greatly increased and the radiating surface still be kept within mod- 
erate limits by coiling it in the form of a spiral, the spécification states 
that, by increasing the length of the filament coiled, the exterior only 
will be thé principal radiating surface, and greater steadiness of illumi- 
nation will be promoted. 

The first claim must be read with several limitations. The filament 
is to be made of carbon of high résistance; that is, as the experts agrée, 
of high spécifie résistance. Tlie filament is to be made as described; 
that is, the materials are to be of some of the kinds described, and are 
to be shaped in filamentary form and then carbonized. The filament is 
to be secured to metallic wires according to the method of the patent, 
because the claim implies the éléments of a globe and metallic conductor 
arranged in circuit with the burner; otherwise the combination would 
not be operative, and it would hâve been needless to specify the secur- 
ing of the metallic wires to the filament unless it was intended to import 
into the claim the speci&c method bf doing so emphasized in the spécifi- 
cation. The défendant does not infringe this claim, if for no other rea- 
son, becaiise the leading wires in its lamps are not secured to the fila- 
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ment according to the method of the patent; that is, by cément carbon- 
ized m situ, but by clamps such as the spécification condemns. 

The second claim is broad enough in its phraseology to secure the 
real invention described in the spécification, and can be read consistently 
with its language, so as to import into it every essential limitation. It 
was a remarkable discovery that an attenuated thread of carbon would 
possess ail the long-sought qualities of a practical burner when main- 
tained in a perfect vacuum. The extrême fragility of such a structure 
was calculated to discourage expérimentation with it, and it does not 
detract in the least from the originality of the conception that previous 
patents had suggested, that thin plates, or pencils, or small bridges could 
be used. The futility of hoping to maintain a burner in vacuo with 
any permanency had discouraged prior inventors, and Mr. Edison is en- 
titled to the crédit of obviating the mechanical difficulties which dis- 
heartened them; but what he did in this respect was a matter of only 
Secondary merit, and was no longer new in the art, because he had al- 
ready disclosed it in bis French and English patents. What he actually 
accomplished was to unité the characteristics of high résistance, sraall 
radiating surface, and durability in a carbon conductor by making it in 
a form of extrême tenuity, out of any such materials as are mentioned 
in the spécification, carbonizing it, and arranging it as hehad previously 
arranged his platinum burner in an exhausted bulb made wholly of 
glass, and sealed at ail points, including those where the leading wires 
entered, by the fusion of the glass. He was the first to make a carbon 
of materials and by a process which was especially designed to impart 
high spécifie résistance to it; the first to make a carbon in the spécial 
form for the spécial purpose of imparting to it high total résistance; and 
the first to combine such a burner with the necessary adjuncts of lamp 
construction to prevent its disintegration and give it sufticiently long 
life. By doing thèse things he made a lamp which was practically op- 
erative and successful, the embryo of the best lamps now in commercial 
use, and but for which the subdivision of the electric light by incandes- 
cence would still be nothing but the ignis fatum, which it was pro- 
claimed to be in 1879 by some of the learned experts who are now wit- 
nesses to belittle his achievement and show that it did not rise to the 
dignity of an invention. 

The coiled form of the burner is only an alternative feature, and is 
not a constituent of the second claim. It is the subject of the third 
claim. Nor is the bent form or any form other than the filamentary. 
It may be that in the haste which has always seemed to characterize Mr. 
Edison's efforts to patent every improvement, real or imaginary, which 
he has made or hoped to make, he had not stopped to reflect when he 
framed his application for the patent that the filamentary burner would 
do its work just as weU uncoîled as coiled, provided the same length and 
cross-section were used. It is true that it is said in the gênerai state- 
ment of the nature of the invention that the burner is so "coiled or ar- 
ranged" as to ofFer high résistance and présent a small radiating surface; 
but this description is satisfied by any arrangement, whether by coiling 
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a considérable length in a small globe, or using the same length uncoiled 
in a larger globe, by which suffi oient total résistance is obtained from a 
filament of small diameter. It certainly would not involve invention to 
omit the coiling and elongate the globe; hence, it is manifest that the 
invention described is the same thing essentially whether the coiled form 
is used or not. The language is satisfied if the burner is filamentary 
and so arranged as to offer great résistance and slight radiation, without 
inlporting into it anything which is not of the essence of the invention. 
No précise limitation upon the maximum diameter of the filament can 
be defined from the spécification or is required as an élément of the 
claim. The spécification mentions by way of illustration the threads of 
lineu or cotton which become more attenuated after carbonization, and 
the carbon wire which after carbonization would be from four to five one- 
thousandths of an inch in diameter; while the smallest rods of carbon 
previously known were about a millimeter in diameter, thus having a 
cross-section fifty times as great as the carbon wire. It is to be implied 
from the suggestions in the spécification that it is to hâve sufficiently 
high total résistance for efficient use when the lamps are arranged in 
multiple arc, and to be used with leading wires of fine platinum. The 
claim is not limited to a carbon filament made of non-fibrous material. 
The conductors of the claim are the platinum wires mentioned in the 
spécification. The receiver is the vacuum described in the spécification. 
The peculiar method of securing the conductors to the filament, made 
a constituent of the first claim, is not imported into the second claim. A 
more exact interprétation of the meaning of the claim than has thus been 
indicated is not necessary in the présent case, because each of the three 
lamps representing the kinds used by the défendant embodies the inven- 
tion of the claim as thus interpreted. 

It is of little import what Mr. Edison, or his patent solicitor, may 
hâve thOught about the meaning of the claim during the pendency of 
the application for a subséquent patent, or that Mr. Edison may bave 
supposed a résistance as high as 100 ohms in the humer would be 
required for use with the means of distribution which he expected to 
eraploy with his System of lighting. There are many adjudicated cases 
in which it appears that the inventor builded better than he knew ; where 
a patent has been sustained for an invention the full significance of which 
was not appreciated by the inventor when it was made. In the case of 
the Bell téléphone patent there was great room for doubt whether thé 
speaking téléphone had been thought of by Mr. Bell when he filed his 
application for a patent, but the court said: "It describes apparatus 
which was an articulating téléphone, whether Bell knew it or not." 
A'nierican Bdl Tel. Co. v. People's Tel. Co., 22 Blatchf. 532, 22 Fed. Rep. 
309. The nearest approach in the prier art to the invention of the 
second claim is undoubtedly the lamp of Edison 's French and English 
patents with a platinum burner. It seems almost préposterous to argue 
that the substitution of the carbon filament for the platinum burner 
of that lamp was an obvious thing to electricians. It would hâve 
been, probably, if there had been such a thing as a filamentary carbon 
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in the prior art. But the nearest approximations to it were the ribbon- 
shaped carbon burner of low résistance of Mr. Adams, (which vvas not 
a part of the prior art, but an isolated example, known on]y to a sé- 
lect few,) and tire low résistance carbon rod burners of the patent of 
Sawyer & Man. Undoubtedly the improvements that hâve been made 
in the art — such, for insta.nce, as the method of electrical carbonization 
of the filament — since Mr. Edison's inventions hâve been of great value, 
and the perfected commercial lamp of to-day is far superior to the one 
which could be made by applying to the description of the patent ail the 
the knowledge and skill then possessed by those to whom it was more 
particularly addressed; but as was said by Bowen, L. J., in the court 
of appeal in England: "The évidence shows that lamps made solely on 
the patent will and do succeed, although subséquent improvements hâve 
been ingrafted on the original design." It is impossible to resist the 
conclusion that the invention of the slender thread of carbon as a sub- 
stitute for the burners previously employed opened the path to the prac- 
tical subdivision of the electric light. 

The questions which hâve seemed the mostmeritoriousof those argued 
at the bar hâve now been considered. Others, to which no référence 
bas been made, hâve not been overlooked, and may be dismissed with- 
out discussion, and with the single remark that nothing which bas been 
presented by the voluminous proofs and the exceedingly able and elab- 
orate arguments of counsel seems to supply any valid reason forrefusing 
to decree for the plaintiff. The usual decree for an injunction and ac- 
counting is accordingly ordered. 



JUDSON MaNUF'G Co. V. BuRGE-DoNAHOO Co. 
{Circuit Court, N. D. CaWomia. July 37, 1891.) 

Patents fou Inventions — Evidence of Ineringement. 

Iq an action by an assignée of a patent for its infringement, it appeared that ten 
machines alleged to be infringements had been manufactured by a third person, 
and consigned to défendant prior to the assignment. Of thèse, eight were in dé- 
fendants shop unsold, and two, whioh had been sent ont on trial, were oopdemned 
and returned ; but it did not afflrmatively appear when they were sent ont or tried. 
In settlement with the manufacturer, thèse two had been billed back and held sub- 
ject to its order. HeW, that the évidence failed to show any infringement, sale, 
or use of the machines prier to the iiling of the bill. 

In Equity. Bill by Judson Manufacturing Company against the 
Burge-Donahoo Company for infringement of a patent. 
John L. Boone, for complainant. 
TFm. Hoff Cook, for respondent. 

Hawley, J. This is a suit in equity for the infringement of letters 
patent No. 327,683, granted October 6, 1885, to L. B. Hogue, for "com- 
bined cultivator and weed-cutter." Hogue assigned the patent to Mi- 
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chael Avers on the llth day of December, 1889, and on the 17th of said 
month Ayers assigned the same to complainant. Eespondent contends 
that there is no proof of any infringement by respondent subséquent to 
such assignment, and that complainant, havhig failed to prove that re- 
spondent ever made, sold, or offered for sale any of the machines alleged 
to be an infringement of the paient, is net entitied to a decree. It is al- 
leged in complainant's bill that respondent since the Ist day of Janu- 
ary, 1890, and before the commencement of this suit, at the eity and 
county of San Francisco, state of California, did make, construct, use, 
and vend to others to be used, and does now continue to make, construct, 
use, and vend to others to be used, combined cultivators and weed-cut- 
ters, containing the invention patented in and by the letters patent afore- 
said. 

Has this averment been proved? The bill was filed in June, 1890. 
From the testimony it appeared that the machines claiined to be an in- 
fringement of the patent came from the Moline Plow Company, in Illi- 
nois. Ten machines were consigned to respondent, dealer in agricult- 
ural implements. They were received in March or April, 1889. In 
November, 1890, when the testimony was taken, respondent had eight 
of the machines in its shop in San Francisco. Respondent never 
sold, made, or manufactured any of the machines. It sent out two 
machines on trial, which were condemned and returned. One was sent 
to Donahoo, Emmons & Co., of Fresno, Cal., and the other to Mr. 
Young, at Lerdo, in Kern county, both of said places being in the 
Southern district of California. The time when thèse machines were 
sent out or used does not affirmatively appear. Mr. Burge testified that 
the machines were not their property. "When we settled with the Mo- 
line Plow Company, some three weeka ago, those machines were trans- 
ferred and billed back to them, and we hold them subject to their or- 
der." The only testimony as to the use of thèse machines is given by 
Mr. Burge, as follows: 

"Question. To whom did you send the first machine from your place? An- 
swer. Donahoo, Emmons & Ce, at Fresno. Q. What did you send it to 
them for? A. Mr. Donahoo is a partner in that house as well as in ours, 
too, and we had had those machines on hand so long, without any success, 
tliat he suggested the sending of one out on trial. Q. And so you sent it 
down there? A. Tes, sir; he tool? it out himself. Q. And you say it 
wouldn't operate successfully? A. No, sir; it wouldn't operate, and it is 
still at the place of the party who tried to operate it. Q. It was given a fair 
trial, was it? Do you know how long it was operated? A. No, sir; I don't 
know whether they worked it an hour, or flve hours; but it was tried." 

The testimony fails to show, to my satisfaction, that respondent sold 
or used any of the machines in this district. I cannot présume, against 
the direct testimony of Mr. Burge, that the sending out of the machine 
was a sale. It is unnecessary to consider any of the other points pre- 
sented by the testimony. The bill is dismissed, on the ground that the 
évidence is insufhcient to establish any infringement, sale, or use of the 
machines by respondent before the tiling of the bill. 
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Knoedlee et (d, v. Boussod et al. 

(Circuit Court, S. B. New Yorlu September 23, 1891.) 

Sjxb ot Good-Will — RiOHT or Pckchaser to Use Selleb's Namb. 

G. & Co., a Paris firm, sold oui to plaintiffs their business and good-will in New 
York, wbere they had a branch, and autliorized piaintiffs to style themselves "G. 
& Co., K. & Ce, successors. " Held, that the successors of G. & Co. in Paris had 
the right to establish a braiioh in New York, and advertise as "G. & Co., of Paris, 
B., V. & Co., successors, " thougb they could not hold themselves out as the succes- 
sors of the busiuess bought by plaintiffs. 

In Equity. 

F. R. Coudert and Edw. K. Jones, for plaîntifTs. 

E. H. Lewis, for défendants. 

Waixace, J. The plaintiflFs hâve hronghtthîs snitto reslrain the de- 
fendants from using in New York city, or elsewhere in this country, the 
trade name of "Goupil & Co.," or any words indicating that they are 
successors in trade of Goupil & Co. The facts are thèse: Several yeara 
prior to 1857, Messrs. Goupil & Co., of Paris, dealers there in prints, 
pictures, etc , had established a branch house in New York city, and 
carried on the business under the management of M. Knoedler. In 
1857 they sold the New York concern to M. Knoedler, reserving the 
"ownership'' of certain designated prints and pictures, the outstanding 
accounts, and the money on hand. The contract of sale contained, 
among others, thèse récitals: 

"The said business is composed of its fiirniture and flxtures, its supplies, 
the continuation of thie lease of the house wlieie the business is carried on, 
and the good-will attached to it. M. Knoedler accepts this sale, declaiing 
that he knows perfectly the business which is its object, and wliich for sev- 
eraJ years he has been managing. He acknowledges that he is at tliis mo- 
ment in full possession of the said business and its belongings. The title of 
the house now transferred will in future be ' Former house. Goupil & Co., 
M. Knoedler, suceessor,' " 

A further condition of the contract was that Messrs. Goupil & Co. 
should supply M. Knoedler for the term of six years with an assortment 
of prints published by them, and such pictures as they might deem suit- 
able. Thenceforth M. Knoedler carried on the business thus purchased, 
using the name "Goupil & Co., M. Knoedler, suceessor," or, as his sons 
and others became his partners, "Goupil & Co., M. Knoedler & Co., 
successors;" and frequently, with the knowledge and acquiescence of the 
Paris firm, using the name "Goupil & Co." only. In the meau time the 
Paris firm and the New York firm dealt largely with one another, and 
the business relations between them were intimate. In 1884, M. Goupil, 
who was the founder of the Paris concern, and from whom it took its 
name, retired from business. The défendants were his partners, and, 
conformably to the law of France, became entitled to carry on the busi- 
ness there by the name of "Goupil & Co., Bous.sod, Valadon & Co., suc- 
cessors," and hâve done so ever since. In 1887 they established at New 
V.47f".no.7— Su 
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York city, and hâve since carried on, a business there similar to that of 
the plaintiffs, using the name "Goupil & Co., of Paris; Boussod, Vala- 
don & Co., successors." 

The real question in the case is whether the acts of tho défendants tend 
to depreciate the value of the good-will of the concern bought by M. 
Knoedler in 1857, to which the plaintiffs hâve succeeded. No impor- 
tance is to be attached to the cession of the right to M. Knoedler to des- 
ignate himself as the successor of Goupil & Co. He acquired this right 
by the purchase of the good-will, irrespective of the stipulation in the 
agreement giving it to him. The stipulation did not authorize hirn to 
use the name of Goupil & Co. without the addition, and did not add to 
his rights in the slightest degree. There is nothing in the agreement, 
in terms or by implication, indicating that Messrs. Goupil & Co. were 
not to be permitted to engage thereafter in business at New York city; 
certainly nothing that they were not to do so at their option after the ex- 
piration of the six years during which they were to supply M. Knoedler 
■with their productions. It is elementary law that the sale of a business 
and its good-will does not imply a promise on the part of the vendor not 
to engage thereafter in a similar business; and the authorities agrée that, 
in the absence of express or implied conditions in the contract of sale to 
the contrary, the vendor is at liberty to set up a similar business in the 
same locality, and use his own name in carrying it on. The good-will 
of a business comprises those advantages which may inure to the pur- 
chaser from holding himself out to the public as succeeding to an enter- 
prise which bas been identified in the past with the name and repute of 
his predecessor. Any conduct on the part of a vendor of a good-will 
calculated to impair the value of thèse advantages is a breach of the 
promise, implied in salas of every description, that the vendor will not 
disturb the vendee in the enjoyment of his purchase. This is the prin- 
cipie of the adjudications in which it has been ruled that, although the 
vendor may set up a rival business in the same locality, he will not be 
permitted to hold himself out as carrying on the establishment of which 
he has sold the good-will; that he may carry on a similar business, but 
must not represent it to be the same business. Churton v. Douglas, 1 
Johns. Eng. Ch. 174; Hogg v. Kirby, 8 Ves. 214; Cruttwell v. Lye, 17 Ves. 
ZB5; HaWs Appeal, 60 Pa. St. 458; Washbura v. Dosch, 68 Wis. 436, 32 
N. W. Rep. 551. It was held in Laboucherev. Dawson, h. R. 13 Eq. 322, 
that the vendor, although at liberty to advertise that he is carrying on 
the new business, may not use any direct solicitation to a customer of 
the old business to induce him to transfer his patronage from it to the 
uew. In Pearson v. Pearson, 51 Law T. (N. S.) 311, and Walker v. Mot- 
tram, 19 Ch. Div. 355, the doctrine of Laboucherev. Dawson was ques- 
tioned. See, also, Leggott v. Bnn-ett, 15 Ch. Div. 308, and Cottrell v. Man- 
ufaduring Co., 54 Conn. 122, 6 Atl. Rep. 791. 

The défendants, equally with the plaintiffs, are entitled to designate 
themselves as the "successors" of Goupil & Co. ; but they cannot hold 
themselves out as successors to the business bought by the plaintiffs. 
By advertising themselves as the successors of Goupil & Co., "of Paris," 
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they escape the imputation of any purpose to confuse the identity of 
their business with that of the plaintiffs. Inasmuch as over 30 years, 
the life of a génération, hâve elapsed since the plaintiffs acquired the 
good-will of the New Yorlc branch of the business of Goupil & Co., it is 
hardly possible that they are in danger of losing any of the patronage 
incident to that good-will. They cannot complain if they lose some of 
the patronage which may hâve been attracted by the repute enjoyed in 
the mean time by the Paris firm, and of which they may hâve been to 
some extent the beneficiaries. Tho défendants hâve a better right to 
this patronage than Ihe plaintifis hâve. The suit seems to bave been 
brought upon the theory that the plaintiffs acquired the exclusive right 
to use the name of Goupil & Co. as a trade désignation in this country. 
The plaintiffs hâve no such right. The case is not one where the ven- 
dor of a business bas covenanted not to use his name in a similar busi- 
ness in the same locality, nor is it even one where the vendor bas au- 
thorized a purchaser to use his name at a given place as part of the good- 
will purchased; but it is one where the veudors authorized the vendee 
to use their name in conjunction with his by such a term of description 
as to dénote that he had succeeded to their former business at New York 
city and its good-will. The bill is dismissed. 



Giron et al. v. Gartner ei al. 
iCircult Court, S. D. New York. August 30, 1891.) 

Tradb-Marks— Infbingement. 

Complainants, on velvet ribbons manutaotured and put up by them, used their 
trade-mark, "G. F. " Défendants on some of their goods used their trade-mark, "G. 
& F., " with the ampergand as prominent as the initiais, as registered, but on their 
velvet ribbons printed it with the ampersaud greatly reduced in size as compared 
with the initiais. HeloL, that such use of the trade-mark was with intent to lead 
purchasers to believe that défendants' ribbons were those of complainants, and de- 
fendants should be restrained from using their trade-mark on ribbons, exoept with 
the ampersaud of equal prominence with the initiais. 

In Equity. Bill to enjoin infringement of trade-mark. 
Francis Forbes, for complainants. 
B. B. McMaster, for défendants. 

Lacombe, Circuit Judge. Upon some of their goods the défendants 
used their trade-mark, "G. & F.," in the form in which it was registered, 
viz., with the ampersand as prominent as the initiais, but on ail their 
velvet ribbons print it with the ampersand greatly reduced in size as 
compared with the initiais. In view of this circunistance, I cannot es- 
cape the conviction that it was so used with intent to delude the public 
into the belief that the goods so marked are those of the complainants, 
whose trade-mark is "G. F." There is so great a similarity in the style 
of putting up velvet ribbons by manufacturera generally, as shown by 
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défendants' affidavits, that this change, slight though it be, îs well cal- 
culated to deceive purchasers. Complainants may take a preliminary 
injunction, restraining the sale of ail velvet ribbons put up in the form 
shown by the exhibits in this case, in which the ampersand is not given 
equal proœinence with the initiais "G." and "F.," which the défendants 
are authorized to use as a trade-mark only when so connected with an 
ampersand. 



Sheppaed V. Newhall et al. 
{Circuit Court, N. D. CaUfornia. August 34, 1891.) 

1. Sales — Stoppage in Tkansitu — Rights of Indorsee of Bill op Labino. 

Since Civil Code Cal. § 3137, déclares that ail the title to the freight which tha 
first holder of a bill of lading had when he received it passes to every subséquent 
indorsee thereof in good faith and for value, in the ordinary course of business, 
with like eftect and in like manner as in the case of a bill of exchange, the indorsee 
or holder of bills of lading received in good faith from the vendee, under an agree- 
ment to apply the proceeds of the sale of the goods to the payment of prior ad- 
vances made by the indorsee to the vendee, can hold the goods against the lien or 
right of stoppage in transitu of the vendor. 

3. Bamb — Transfer of Bill of Lading. 

PlaintifE, an English merchant, sold goods to G-., shipping them by three several 
consignmonts and bills of lading in which they were consigned to plaintifE's agent 
in New York, or his assigns, and to which were attached plaintiff' s in voice by which 
the goods were consigned to &. To thèse papers the agent attached a notice to 
G-. ol shipment to him, and a new bill of lading in which he was the assignée, ail of 
which papers and bills of lading were delivered to G. and by him transferred by 
indorsement to détendants except the first, which was not indorsed, but it and the 
goods described in it were put in défendants' possession. Held, that défendants 
were the lawf ul holders of the bills of lading, with such rights as the possession of 
them and of the goods might confer. 

3. SaME— REPLEVIN— JUDGMENT. 

In replevin by the shipper of goods against one to whom the consignée bas, be- 
fore any attempt to stop them in transit, transferred the bill of lading as security 
for advances, défendant, after his right to possession of the goods bas been estab- 
lished, cannot be required to render an account of advances and of the proceeds of 
the sale of the goods, with a view of paying plaintiff the surplus, but plaintifE must 
seek his remedy in another action. 

At Law. 

Vincent Neale, for plaintiff. 
Eothchild <& Ach, for défendants. 

Beatty, J. This action is for the replevin of certain goods sold and 
assigned by the plaintiff, an English merchant, to Gordan Bros., of San 
Francisco. The bills of lading therefor were transmitted by plaintiff 
through agents to said Gordan Bros., who prior to October 13, 1890, 
transferred them to défendants, upon theagreement that the proceeds of 
the sale of such goods siiould be applied by défendants towards the pay- 
ment of their advances made to Gordan Bros, on thèse and other prior 
transfers of goods and bills of lading. About said October 13th Gordan 
Bros, became insolvent, but the fact was not known by the parties 
hereto until on or after that date, prior to which most of the goods had 
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been received into the United States bonded warehouse at San Fran- 
cisco, and the warehouse receipt therefor issued to défendants. The re- 
mainder of the goods were still in tramitu, and on the 18th of October 
the plaintiff gave to the railroad company having the possession thereof 
notice of his claim to stop them in transit. So far as the testimony 
shows, the défendants received from Gordan Bros, the bills of lading in 
the regular course of business and in good faith. Among the many is- 
sues of ]aw and fact raised and considered in the trial of this cause, — 
not ail of which need be reviewed, — it is claimed by plaintiff that the 
bills of lading were not formally indorsed to défendants. The goods 
were shipped by three several consignments and bills of lading. In the 
original bills thej' were consigned to the shipping agent in New York or 
his assigns, and to them was attached plaintiff's invoice, by which the 
goods were consigned to Gordan Bros. To thèse papers were subse- 
quently attached a notice from such shipping agent to Gordan Bros, of 
the shipment to them of the goods, and the railroad's bill of lading in 
which Gordan Bros, were the consignées. AH thèse bills of lading and 
papers were delivered to Gordan Bros., and by them transferred by in- 
dorsement to défendants, except the first, which was not indorsed, but 
it, and the goods described therein, were in the défendants' possession 
long prior to any attempt by plaintiff to exercise any right of stoppage 
in transit. Without further discussion, it is concluded' thèse facts con- 
stituted the défendants the lawful holders of the bills, with such rights 
as such possession of them and the goods may confer. 

It has appeared that the défendants did not receive the goods as pur- 
chasers, but as pledgees, and plaintifï claims that, even if défendants' 
rights to the payment of their advances to Gordan Bros, are superior to 
plaintiff's lien, the défendants should still be required, in this action, to 
render an accounting of ail advances made and proceeds of goods re- 
ceived by them, with the view of paying to the plaintiff any surplus that 
may remain. This, however, is an action for the recovery of the posses- 
sion of spécifie goods or their value; the question in litigation is the 
right to the possession of the property at the time claimed. If the plain- 
tiff shows the right was in him, it is so awarded, and, if from any cause 
actual possession cannot be had, he gets instead the value. If he fails 
to establish such right of possession, his action raust fail. Moreover, 
this is an action at law. The relief plaintiff invokes when he asks an 
accounting must be an équitable proceeding. While in sonie forums both 
remédies might be combined and determined in the same proceeding, in 
this court the distinction between the two forms of proceeding is so far 
preserved that we think, if the plaintiff is entitled to the accounting he 
desires, it must be by some other proceeding thau the one he has insti- 
tuted. 

The principal question in this cause is whether the indorsee or holder 
of bills of lading, received in good (àith from the vendee and consignée 
of the goods described in such bills, under the agreement that the pro- 
ceeds of the sale of the goods shall be applied to the payment of prior 
advances made by such indorsee to such consignée, can hold the goods 
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against the lien or right of stoppage m tranaitu of the vendor of the goods. 
Upon this précise question it appears thatthe fewreported adjudications 
are not in harmony. It is familiar mercantile law that the vendor of 
goods may stOp them while in transit, should he learn, after their ship- 
ment, of the vendee's insolvency. This right is not by virtue of any 
title he retains in the goods, but only through a lien he has upon them 
for the unpaid price thereof, and, to make such lien available, he must 
exercise his right before the goods hâve passed under the control of the 
Vendée. The plaintiff does not controvert thèse gênerai principles, but 
claims that his lien for the unpaid purchase money should be supe- 
rior to any claim of the défendants for advances made by them to Gor- 
dan Bros, on some prior account or transfer of goods than those in- 
volved herein, and that, after payment of the advance made directly on 
the goods in question, the surplus from the proceeds of the goods, if any, 
should be paid to plaintiff. This view is neither unreasonable nor un- 
supported by at least some authority. The plaintiff havingalien which 
attaches to the goods from the moment of their shipment, and before the 
défendants could possibly acquire any claim whatever thereon, why 
should not such prior lieu, like any other, remain superior to any sub- 
sequently attaching lien or claims, until divested by its payment, or the 
possession of the goods by the vendee? This appears in a stronger light 
when the lien of the plaintiff for the actual unpaid purchase price of the 
goods is placed in contrast with the claim of the défendants for prior ad- 
vances or indebtedness, made or contracted upon some other account, 
and not upon the crédit of thèse spécifie goods. When a party makes 
advances upon goods covered by a bill of lading transferred to him, he 
parts with avaluable considération for that which he receives, but, when 
he receives such transfer only as a security for a former indebtedness, 
he gives no valuable considération therefor, unless the implied exten- 
sion of the debtor's crédit may be so considered. That a vendee who 
has not paid for the goods may, before they reach his possession, trans- 
fer them in payment of or to secure his indebtedness to some other party, 
to the exclusion of the vendor's claim, does not impress me as in accord 
with the rules of justice. Some other créditer of the vendee cannot at- 
tach and hold the goods while in transit against the lien of the vendor, 
even when such attaching creditor has no notice at the time that the 
vendor is unpaid. The prineiple which protects the vendor in that case 
should shield him in this. True, it may be said that in the case of an 
attachment there is no considération whatever moving from the attach- 
ing creditor, while, if he receives the goods as security for his debt, he 
thereby extends crédit to and avoids the embarrassmènt of the debtor. 
But, on the other hand, it may be urged that this lien of the vendor is 
one of which the commercial world can hâve no notice, for it is in no 
way made a matter of public record. It is not known whether the goods 
are paid for or purchased on crédit. The bill of lading is the muni- 
ment of title. When the vendor transmits it to the vendee, he places 
in the latter's possession the évidence of title to the goods, and to ail the 
world gives him the apparent ownership thereof. It cannot be expected 
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that those dealing with the holder of a bill of lading, which upon its 
face is regular and purports to transfer to its holder the right to the 
goods, must inquire into the state of the account between the vendor 
and vendee. Neither can they inquire whether the vendor has attempted 
to exercise his right of lien; this would involve an inquiry of every agent 
and carrier along the entire route of transit through whose care or posses- 
sion the goods might pass. To attach such conditions to bills of lading 
would render them valueless as commercial paper, and entirely over- 
throwthe policy of the commercial world, and the law concerning them. 
Not only are they regarded as commercial paper, but, in niost jurisdic- 
tions, the gênerai rules and limitations applicable to bills of exchange 
and promissory notes govern them, with one marked différence, how- 
ever, — a bfU of exchange or note is payable at a fixed time, and equi- 
ties existing between the original parties thereto can be enforced against 
a holder who takes il after maturity, while with a bill of lading there is 
no date of maturity. 

It must be presumed in this case that the plaintiff, in shipping the 
goods to this state, did so in view of the law in force hère, and that its 
provisions applicable to bills of lading would control those now involved 
in this action. Section 2127, Civil Code Cal., provides that "ail the 
title to the freight which the first holder of a bill of lading had when he 
received it passes to every subséquent indorsee thereof, in good faith and 
for value, in the ordinary course of business, with like efïect and in like 
manner as in the case of a bill of exchange." It will not be questioned 
that a bill of exchange, transferred before maturity in good faith, can be 
enforced by such bona fide holder against any existing equities between the 
original parties thereto, and this holds even when such holder receives the 
bill in payment of or as security for an antécédent debt. Sivift v. Tyson, 16 
Pet. 1 ; Brooklyn C. & N. R. Co. v. National Bank, 102 U. S. 14. It must 
follow from thèse authorities, the statutes quoted,and the facts of the case 
that when Gordan Bros, transferred to the défendants the bills of lading 
at least the right of the possession of the goods passed to the défendants. 
It must be noted that, when Gordan Bros, transferred thèse bills, if they 
were insolvent it was not known; that, in the absence of such fact, the 
plaintiff could not exercise his right of stoppage; he had no lien or eq- 
uities he could then enforce; Gordan Bros, could then transfer, not only 
the bills of lading, but either the title or right to the possession of the 
goods; and it is now held that such right of possession to the goods did 
then pass to the défendants, and has since and now remains in them. 
St. Pavl Roïïer-Mill Co.v. Great Western Dispatch Co., 27 Fed. Rep. 434, isa 
case in which the facts are quite similar to those in this, and in which 
the same conclusion was reached. Whatever hardship may resuit in in- 
dividual cases under this rule, it is one instituted by the merchants 
theniselves; its good or evil effect may be placed to their account; the 
courts and législature bave simply piloted the craft which they bave 
launched upon the commercial sea. It is ordered that judgment be en- 
tered for défendants. 
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Fey. Same V. Taussig et al. Same v. Peiest, (two cases.) Same 
V. Dausman. Same v. McKellops. Same v. Beethoud. 

(.Circuit Court, E. D. Missouri, E. D. September SI, 1891.) 

1. CoNFMCT OF State and Fédéral Juuisbiction. 

A suit in equity in a fédéral court by a stockholder against a corporation wliile it 
is a golng concern, and its ofBcers and directors, to restrain certain acts as ultra 
vires,_ and to redress abuses of administration, in which a decree is also sought 
winding up the affairs of the corjioration, and in which a receiver is appointed, 
even if the court would hâve aui,aority, at the instance of a stockholder, to wind 
up the affairs of the corporation on the ground of insolvency, does not affect or 
render void proceedings in a suit in a state court by a judgment créditer of the 
corporation, to asoertain the validity of, and construe, a deed of assignment by the 
corporation, to hâve an account taken of its debts, and, if necessary, an assessmenb 
levied on the shareholders, where it appears that the suit in the fédéral court was 
dismissed before any action was taken by the state court for the acquisition and 
distribution, under its orders, of any propérty of the corporation. 

3. Corporations — Stookholders — Proof dp Subscriptions— Stook-Books. 

The stock-books of a corporation, when identifSed, are compétent évidence to 
show that persons named therein as stoekholders were such, though évidence ali- 
unde is necessary to show that a particular person, bearing a name mentioned 
therein, is the person named ; and a stock subscription list, the signatures of which 
are shown to be genuine, is suflicient proof for the purpose, in the absence of évi- 
dence in rebuttal. 
8. Same— Evidence— Confidbntial Communications betwebn Attoeney and Cli- 
ent. 

A contraot between an attorney and certain persons, by which the latter agrée 
to pay the former certain fées for defending suits against them by a certain corpo- 
ration, in which contraot there are aâmissions that they are stookholders in the 
corporation, and possession of which has been lawfully acquired by a third per- 
son, is not, on the ground that it is a confldential communication between attorney 
and client, inadmissible for the purpose of proving that the parties thereto are 
stookholders. 

4. Same. 

In such case the attorney may be compelled to testify as to reoeipts of fées f rom 
the parties to the contraot, for the purpose of proving the genuineness of their 
signatures thereto. 

5. Corporations— PuooF of Organization— Records. 

The books of a corporation, containing a record of the proceedings had in its or- 
ganization, are admissible to show that the corporation, as subsequently named, is 
the same as that otherwise named in taking subscriptions, though the proceedings 
recorded in the books may hâve been had before an amendment of the charter au- 
thorizing organization under the name flnally adopted, if the same books, contain- 
ing such proceedings, hâve been used to record the subséquent proceedings of the 
corporation after its final organization. 

6. Same— Evidence — Cash-Book. 

To show that a certain person is a stockholder in a corporation, entries in its 
cash-book, purporting to show payments of assessments by him, are not admissible.-: 

7. Same — Hearsat. 

The report of the treasurer of a corporation to the board of directors is inadmis- 
sible to establish the authenticity of the facts reported, since it is mère hearsay. 

At Law. 

Chas. Marshall and Thos. K. SUnker, for plaintiff. 

Smith & Harrison, W. H. Clopton, Geo. W. Taussig, Henry T. Kent, and 

8. N. HoUiday, for défendants. 

Thayee, J. Thèse are actions brought to collect certain assessments 
on stock of the National Express & Transportation Company, which as- 
sessments were levied bj' virtue of orders made in an equity snit orig- 
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iually brought in the chancery court of the city of Richmond, Va., 
■wherein Glenn's administrator was complainant, and the National Ex- 
press & Transportation Company et al. were défendants. In certain 
suits like the ones at bar, brought in other courts, some questions hâve 
been settled, and are no longer open to controversy. For example, it 
has been held that the statute of limitations did not begin to run in 
favor of stockholders, as against their stock liability, until the assess- 
ments thereon were actually levied. HaioUns v. Glenn, 131 U. S. 319, 
9 Sup. et. Rep. 739; Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. Rep. 
867. It has also been held that, in the absence of fraud, and conced- 
ing that jurisdiction was acquired over the National Express & Trans- 
portation Company, the stockholders of the corporation, as well as the 
corporation, are bound by the decree of the Virginia court ordering the 
assessments, and that they cannot, in suits like thèse, question the va- 
lidity of the assessments. Hawkins v. Glenn, supra; Glenn v. Liggett, 
supra; Glenn v. Williams, 60 Md. 121; and Lewis v. Glenn, 84 Va. 947, 
6 S. E. Rep. 866. It is likewise settled that the chancery court of the 
city of Richmond did acquire jurisdiction over the National Express & 
Transportation Company by the mode of service employed. The record 
in the Glenn Case, which was offered, is conclusive on that point. Leh- 
man V. Glenn, 87 Ala. 626, 6 South. Rep. 44; Semple v. Glenn, (Ala.) 9 
South. Rep. 265. See, also, Lewis v. Glenn, 84 Va. 947, 6 S. E. Rep. 
866. And, finally, it has been held that a person once a shareholder of the 
National Express & Transportation Company remains liable for assess- 
ments levied on his stock, even after he has regularly assigned the same, 
and that his assignée is also liable. Morris v. Glenn, 87 Ala. 628, 7 
South. Rep. 90; Rambleton v. Glenn, 72 Md. 331, 20 Atl. Rep. 115, and 
citations; Hamilton v. Glenn, 86 Va. 901, 9 S. E. Rep. 129. The fore- 
going propositions must be regarded as settled by previous adjudica- 
tions. 

The several suits now before the court were ail tried together, without 
the intervention of a jury. Much of the testimony offered by the plain- 
tifF was objected to hy the défendants, and the ruling of the court thereon 
was reserved. It now remains to announce the rulings as to the admis- 
sion of such testimony as was received subject to objection, and to dé- 
termine whether the admitted testimony is sufficient to prove that de- 
fendants were stockholders of the National Express & Transportation 
Company, and, incidentally, to dispose of some other questions. 

1 . The first contention on the part of ail the défendants is, that ail the 
orders and decrees made in the case of Glenn's Adm'r v. National Express 
& Transportation Company et al. , from the date of its institution to the 
présent moment, are utterly void, and may be impeached collaterally, 
because of the prier institution and pendency of what is known as the 
"Reynolds Case," in the fédéral circuit court for the eastern district of Vir- 
ginia. But the authorities cited do not support that contention. Wis- 
wall v. Sampson, 14 How. 53, décides that a sale of land under an exé- 
cution eraanating from one court, while the land is in the custody of a 
receiver appointed by another court, conveys no title, unless the sale is 
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made by leave of the court having possession of the res. Peale v. Phipps, 
Id. 368, décides that a judgment rendered against a trustée or receiver 
in his représentative capacity, so that it can only be collecfed ont of 
property committed to his custody as receiver of some other court, is an 
erroneous judgment, unless leave to sue the receiver has been obtained, 
and will be reversed on appeal. Whether such a judgment is void, in 
su eh sensé that it might be assailed collaterally, the case in question 
does not décide. Bartmi v. Barbour, 104 U. S. 126, décides that a suit 
cannot be maintained against a receiver in his représentative capacity in 
the courts of a state other than that in which he was appointed, without 
spécial leave to so sue first obtained from the court whose officer he is. 
In Heidritter v. O'H-Cloth Co., 112 U. S. 294, 6 Sup. Ct. Rep. 135, it was 
held, in a case where property was actually in the custody of a fédéral 
court for the purpose of condemnation and forfeiture under the revenue 
laws, and while so held a suit was instituted against it in a state court 
to enforce a mechanic's lien, that a sale under a judgment rendered in 
the latter suit, though the sale took place after a sale under the decree 
of the fédéral court, conveyed no title to the purchaser. But the court 
very carefully refrained from deciding (vide page 305, 112 U. S., and page 
140, 5 Sup. Ct. Rep.) that the judgment of the state court was void and 
of no efFect for want of jurisdiction. It simply held that the judgment 
could not be enforced by a sale of the property under a spécial fi. fa. in 
the manner undertaken. In the proceedings at bar it appears that the 
Reynolds Case was a suit brought by a stockholder of the National Ex- 
press & Transportation Company, while it was a going concern, against 
the corporation and its ofïicers and directors, to restrain acts that were 
ultra vires, and to redress abuses of administration. An attempt was 
very likely made, in a subséquent motion for the appointment of a re- 
ceiver, (which motion is not found in the record,) to extend the scope 
of the bill so as to obtain a decree winding up and liquidating the af- 
fairs of the corporation on the-ground of insolvency. But it may well 
be doubted whether the fédéral court, at the instance of a stockholder, 
had any authorify to wind up the affairs of the corporation on the ground 
of its insolvency. Ordinarily, and in the absence of a statute expressly 
authorizing such a proceeding, courts of equity hâve no greater control 
over'the affairs of a private corporation when it becomes insolvent than 
they hâve over the afiairs of an individual. They are not courts of bank- 
ruptcy. Mor. Priv. Corp. §§ 281 , 282. Now, Glenn's administrator was 
a judgment creditor of the National Express & Transportation Company, 
a Virginia corporation. His suit in the chancery court of the city of 
Richmond, begun subsequently to the institution of the Reynolds Case, 
contemplated relief of varions kinds. In ihefirsl place, he asked to hâve 
the validity of a deed of assignment executed by the judgment debtor 
judicially ascertained and declared; secondly, he asked to bave the deed 
construed in those respects where its meaning was doubtful and subject 
to controversy ; and, in the third place, he asked to hâve an account taken 
of the debts of the corporation, and, if necessary, an assessment levied 
on shareholders 
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ît is obvious, I think, that the cases in the fédéral and state courts 
were not of such character as to occasion a necessary conflict between 
the two courts, as to the custody of any property. The state court might 
hâve rested its action with a simple détermination of the validity and 
construction of the deed of assignment, leaving the fédéral court to ad- 
minister the corporate assets as it deemed proper, if it found it in pos- 
session of the assets, under prior orders or decrees made in the Reynolds 
Case. In point of fact, no conflict did occur between the two courts as 
to the custody of any property. After the order appointing a receiver 
was made in the Reynolds Case, a, suppiemental bill, in the nature of a 
bill of revivor, which was never served, appears to hâve been filed on 
August 22, 1870, and thereafter no further action of any sort was taken 
for more than 10 years, when the order appointing the receiver was va- 
cated, the receiver discharged, and the bill dismissed, by order of the 
fédéral circuit court, on représentations made by the receiver that the 
plaintifîin the suit had ceased to prosecute the action for many years, 
and that he had himself failed to obtain possession of any property of 
the corporation, because prior to his appointment as receiver the same 
had already been seized undër writs of attachment issued by various courts 
located outside of the state of Virginia. It was only after this date — 
after the Reynolds Case was finally dismissed — that any action was taken 
by the chancery court of the city of Richmond looking towards the ac- 
quisition and distribution under its orders of property of any sort that 
could possibly hâve been administered by the iéderal court. Under 
thèse circumstances, it cannot be held that the mère pendency of the 
Reynolds Case rend ers ail orders made in the Case of Glenn's Administrator 
utterly nugatory and void. In the opinion of the court, the decrees 
made in the last-mentioned suit cannot be impeached in this proceeding 
by the record in the Reynolds Case. The record in the Reynolds Case is 
immaterial testimony, and is accordingly excluded. 

2. A further contention arises over the admissibility of certain entries 
contained in a number of books produced at the trial, purporting to be 
books of the National Express & Transportation Company. As to the 
first objection urged, — that there is no évidence in the case tending to 
identify the books as the books of the corporation, — it is sufhcient to say 
that the court entertains the view that the testimony of Mr. Smoot not 
only tends to identify them, but that it is sufficient to warrant the court 
in finding that some of the books produced, particularly the books enti- 
tled "Stock Ledger," "Stock Transfer Book," and "Proceedings of the 
Executive Committee," are in fact corporate records, and are entitled to 
such credence as usually attaches to books of that character when prop- 
erly identified. A more important question is this: To what extent are 
the entries in thèse books admissible for the purpose of showing that the 
défendants are or were stockholders of the company? I take it to be 
settled, so far as this court is concerned, that the stock-boolts of a corpo- 
ration (and by that I mean the stock lédger and transfer books) are al- 
ways admissible to show who are or hâve been its stockholders; and that, 
when so admitted, they create a presumption that its stock is owned, or 
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has been owned, in tlie amount shown by the stock-bnoks, by persons 
of the various names borne upon such bocks as shareholders. This I 
understand to be the ruling in Fumbull v. Payson, 95 U. S. 421, and it 
has been adopted and foUowed by other conrts in which this plaintiff 
has had occasion to bring suits. Gknnv. Orr, 96 N. C. 413, 2 S. E. Bep. 
538; Vanderwerken v. Qlenn, 85 Va. 14, 6 S. E. Rep. 806; Seniple v. 
Glenn, (Ala.) 9 South. Rep. 267. When a particular person is sued 
as a shareholder, however, and he dénies being such, the mère pro- 
duction of the stock-book may not always be sufficient to establish bis 
liability. As there may be numerous persons of the same name. there 
may be cases in which it would be incunibent on the plaintifif to show 
by proof aliunde, that the party sued is the same person referred to by 
the stock ledger. Identity of name is not always sufiScient to establish 
identity of person. The cases at bar, in my judgment, are cases of the 
kind last mentioned. The stock of the National Express & Transporta- 
tion Company was widely scattered throughout the country, and the 
shareholders were very numerous. Plaintifif cannot rely merely on the 
identity of names. Ija each of thèse cases he must produce testimony 
of some sort, sufïicient to satisfy the court' that the party sued is the 
same person whose name is registéred on the stock-books, and not some 
other person ofthe same name. Acting in accordance with thèse views, 
the court admits the entries in the stock ledger, showing that persons 
ofthe same name as thèse défendants are or hâve been stockholders of 
the National Express & Transportation Company, and showing, as well, 
the amount of their several holdings, and from whom acquired, and 
the payments made thereon. And I may as well add, in this connec- 
tion, that, inasmuch as the signatures of défendants Fry, Daniel G. Tay- 
lor, Priest, Dorsheimer, and Foy to the stock subscription list, hereafter 
referred to, were proven to be genuine, that paper, in my judgment, is 
sufficient proof of the identity ofthe défendants last named, and, in con- 
nection with the stock ledger, establishes the fact that they are or bave 
been stockholders, in the absence ofany évidence on their part tending 
to rebut the presumption thus raised against them. 

3. A further controversy arises over what is termed the "Fee Con- 
tract." Many years ago, (in August, 1867,) a contract was made at St. 
Louis, Mo., by certain persons with Bogy, Ewing & Holliday, a firm 
of lawyers, to défend actions brought against them by the National Ex- 
press & Transportation Company on stock assessments. The contract 
relates exclusively to the fées such attorneys should receive from the per- 
sons who signed it, for légal services to be rendered in such suits in their 
behalf. This contract contains a récital, in the nature of an admission, 
that the various persons who employed Messrs. Bogy, Ewing & Holliday 
were stockholders of the National Express & Transportation Company. 
It also shows the amount of their several holdings, inasmuch as they 
agreed to pay a fee of $2,000, proportional to the shares of stock by 
them owned, which are specified in the contract. Plaintiff produced 
this contract at the trial, and gave évidence tending; to establish that the 
names of J. E. Liggett, H. Dausman, Levvis Dorsheimer, Daniel G. Tay- 
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lor, and R. M. Fry, thereto subscribed, are the genuine signatures of the 
défendants of that name. He then offered S. N. HoUiday, of the firm 
of Bogy, Ewing & HoUiday, to prove, as against other signers whose sig- 
natures were not otherwise proven, (particularly as against Taussig, Liv- 
ingston & Co.,) that the latter firm had admitted its signature to the 
"fee contract" by acting under it, and paying money thereon according 
to its requirements. The "fee contract" is objected to by the défend- 
ants whose signatures thereto were duly proven by direct testiinony; 
that is to say, by Messrs. Liggett, Dausman, Dorsheimer, Taylor, and 
Fry, on the ground that the contract is a confidential communication 
between client and attorney, and for that reason is inadmissible. This 
objection I regard as clearly untenable. The contract was produced in 
court by the plaintiff, the same having been obtained froœ a third party, 
to whom Mr. HoUiday had surrendered it as a voucher or receipt, when 
his fées were paid by that party. Mr. HoUiday was not compelled by 
any process of court to produce the contract. It was a document law- 
fuUy in the eustody of the plaintiff when offered, and no particular 
sanctity attaches to it because it happens to be a contract between a law- 
yer and his client in relation to fées. Furthermore, the contract in 
question contained no admissions or statements made by a client to his 
attorney with a view of obtaiuing any advice thereon. The contract re- 
lated whoUy to the fee that should be paid , and the proportions in which 
the several signers should contribute to its payment. It stands, there- 
fore, on the same basis as a contract made by the défendants with a per- 
son not an attorney, in relation to any other subject-matter which might 
bave fallen into the plaintiff's hands. 

A more debatable question, no doubt, is whether Mr. HoUiday is a 
compétent witness to prove payments made by the several défendants 
under the contract in question. The tendency of such évidence, and 
its only tendency or relevancy, is to establish the genuineness of certain 
signatures appended to the contract, particularly that of Taussig, Liv- 
ingston & Co., as to which no other proof was offered. It is indirect 
évidence, having a strong tendency to prove the fact intendod, by show- 
ing that the party had recognized the genuineness of his signature. 
When the signatures to the "fee contract" are identified, the document 
then speaks for itself. No further identification is necessary, as it con- 
tains a material récital, which, as a matter of course, is admissible 
against ail who are shown to bave signed it. Now, bearing in mind 
the tendency of Mr. HoUiday's testimony, and that it was only relevant 
to prove a certain signature or signatures, the court concludes that he 
was a compétent witness for the purpose offered. An attorney is a 
compétent witness to prove a client's handwriting, even though he be- 
comes acquainted with it after the relation of client and attorney is es- 
tablished, as was held in Johnson v. Daverne, 19 Johns. 134; and I can 
conceive of no material différence between allowing an attorney to give 
direct évidence of the genuineness of a signature, and indirect évidence, 
such as was offered in the présent case. But to my mind a more con- 
clusive reason for overruling the objection is this: Mr. HoUiday was 
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not called upon to disclose any communication ma Je to him by his client 
in the character of an attorney; he was simply called upon to testify as 
to what action his client took in relation to a contract between them, 
and this solely with a view of showing that the client's signature thereto 
was genuine. In a matter of this kind, an attorney can claim no 
greater privilège than any other witness who might hâve been called to 
give similar testimony in relation to action taken by the client with 
référence to a contract of a différent nature. The case does not fall 
within the reason of the rule that exempts an attorney from disclosing 
communications made to him by his clients. On this branch of the 
case my conclusions therefore are as folio ws: First, that the "fee con- 
tract" is eiearly admissible as against the défendants whose signatures 
thereto were proven by direct évidence of their handwriting, namely, 
Liggett, Dausman, Dorsheiraer, Taylor, and Fry; and that it serves to 
identify ail of those défendants as the persons in whose names shares 
are registered on the stock ledger of the National Express & Transporta- 
tion Company; and, second, I conclude that Mr. Holliday's évidence as 
to money paid him under the "fee contract" is admissible in ail of the 
cases in which such évidence was offered; but whether, admitting such 
évidence, the genuineness of the signature of Taussig, Livingston & Co. 
to the "fee contract" is established, is a question of fact to be hereafter 
considered. 

4. The original stock subscription list heretofore referred to in para- 
graph 2 purports to be a subscription to the stock of the National Ex- 
press Compaiiy. For the purpose of showing that the National Ex- 
press Company and the National Express & Transportation Company is 
the same organization, under différent names, and also for tlie purpose 
of showing the due organization of the corporation, plaintiff offered cer- 
tain en tries in books purporting to contain "proceedings of stockhold- 
ers' meetings," and "proceedings of the executive committee." Thèse 
entries are objected to by thé défendants against whom they were of- 
fered. It is sufïicient to say of them that, if admitted, they establish 
the facts intended to be proven; that is to say, the identity of the Na- 
tional Express Company with the National Express & Transportation 
Company, and the due organization of the corporation under the latter 
name. They show, in substance, that proceedings to organize what is 
now the National Express & Transportation Company' were first taken 
under an act already passed to incorporate the Southern Express Com- 
pany, but with an intent, entertained from the beginning, to obtain an 
amendment of the act changing the corporate name, and increasing the 
amount of stock. The first name suggested was the "National Express 
Company," and under that name certain proceedings were taken by the 
promoters, but later the name was changed to the "National Express & 
Transportation Company," and it was by the latter name that the organ- 
ization was christened in the act amending and re-enacting the act to in- 
corporate the Southern Express Company, 

The admissibility of the entries showing the foregoing facts is con- 
tested mainly on two grounds: (1) That the books in which the entries 
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are found are not identified as the books of the corporation; and (2) 
tliat, if they are so identified, the record of proceedings taken before 
the amendment of the charter of the Southern Express Company is 
not admissible, because the proceedings were had before the grant of 
any franchise. The first of thèse objections is sufficienlly answered by 
what bas been heretofore said. The testimony of Mr. Smoot sufficiently 
shows that the books in which the entries are found are books in which 
the proceedings of the stockholders and executive committee, and of 
the directors, when the corporation was fully organized, were customa- 
rily kept and recorded. I entertain no doubt of that fact. The second 
objection, in my opinion, should likewise be overruled. It is generally 
held that the proceedings taken by the directors and stockholders of a 
corporation can be shown by the books of the corporation in which 
such proceedings are recorded; and usually the books or certified tran- 
scripts therefrom are the only appropriate évidence of such proceedings. 
For the same reason that corporate books are admitted to prove the ac- 
tion of its stockholders and directors, I think they should be admitted 
to show the preliminary action taken to organize the corporation, when 
such action is recorded in the same books subsequently used by the cor- 
poration to record the proceedings of its governing body, and when a 
record appears to hâve been regularly made of the varions steps taken 
towards organization. A record of that description, as a gênerai rule, 
will prove more reliable évidence of what was done than the oral testi- 
mony of any one who may hâve participated in the organization. By 
incorporating such proceedings into its record, the corporation gives 
them an authenticity which they would not otherwise hâve. It stamps 
them as genuine, and in such case no subetantial reason can be given 
why the record of what was done after complète organization should be 
entitled to greater weight than the record of what occurred j^reviously. 
I bave concluded, therefore, to admit the class of entries now under 
considération, for the purpose above mentioned. They are entitled to 
the same credence which attaches to other entries in the same books, 
purporting to be proceedings taken by the governing body after full or- 
ganization. 

5. The admissibility of two other species of book-en tries remains to 
be considered. The first are entries in a " cash blotter " of the National 
Express & Transportation Company, purporting to be an account of 
moneys received by the corporation from various persons, and, among 
others, from several of the défendants. The second is an entry found in the 
record of the board of directors under date of May 18, 1866. It pur- 
ports to be merely a copy of a report made to the board by the treas- 
urer, and it is offered not to show any action taken by the board, but 
to establish the authenticity of facts reported to it. The latter entrj', I 
think, is clearly inadmissible, because of its hearsay character. Of the 
first class of entries, it niay be said that they are found in one of the 
books of the company detailing its every-day business transactions. 
They are offered unaccompanied by any other proof than that the cash 
blotter is one of the books used by the company, and that the entries are 
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in the handwriting of the treasurer. Whether he is dead or living was 
not shown. If the entries were offered otherwise than by an incorpo- 
rated company, — that is, by a business man or trader, to establish in 
his own favor, and by bis own bocks, that certain sums of money had 
been paid to him by certain persons, — the better opinion is that they 
would not be admissible on the showing hère made. Chaffee v. U. S., 
18 Wall. 516-541. Now, I understand that the rule heretofore alluded 
to and followed extends no further than this : The stock-books of a cor- 
poration, when identified, are admissible to create the presumption that 
persons registered as shareholders are in fact such, {Tumhull v. Paysan, 
supra;') and the record kept of the proceedings of stockholders and 
directors is admissible to show that such proceedings were in fact taken. 
But it does not follow that entries in aÛ other books kept by the corpo- 
ration are, when identified, admissible in its favor to prove the facts 
which they happen to attest. It bas never been so decided. On the 
contrary, the distinction is well marked between the use of books to 
prove who are registered shareholders, or to show corporate action taken 
by stockholders and directors, and the use of books to prove ordinary 
business transactions, such as the receipt or payment of money by the 
corporation. Railroad Co. v. Eastman, 34 N. H. 124; Hayncsv. Brown, 
36 N. H. 545; Thomp. Stockh. § 370. I conclude, and so rule, that 
the entries in question in the cash blotterare not admissible for the pur- 
pose designed. 

6. The question left undetermined above, {vide paragraph 8,) as to 
whether the évidence of Mr. HoUiday is sufiicient to warrant a finding 
that Taussig, Livingston & Co. signed the "fee contract," involves a con- 
clusion of fact. For the following reasons, I answer that question in the 
négative: It appears that the firm of Taussig, Livingston & Co. became 
dissolved some years before the transactions testified to by Mr. Holliday. 
While Mr. Holliday testifies to the receipt of a sum of money which be 
oredited to Taussig, Livingston & Co., yet he wholly fails to identify 
the person who made such payment. It nowhere appears that the per- 
son making the payment was a member of the firm in question, or that 
he was authorized to act for it, or make admissions binding on the firm, 
and Mr. Holliday is unable to say that the money was paid in récogni- 
tion of an obligation created by the fee contract. The testimony, there- 
fore, does not amount to an admission of the genuineness of the firm's 
signature, and does not warrant the admission of the " fee contract" in 
the Taussig Case. 

7. In view of the testimony admitted in the several cases, it is évident 
that the ultimate conclusion must be that défendants Liggett, Foy, Daus- 
man, Dorsheimer, Fry, Priest, and Priest as executor of Taylor, are or 
hâve been stockholders of the National Express & Transportation Com- 
pany, holding, respect! vely, the number of shares charged in the several 
com plaints. 

The évidence in the Case of Taussig^s Executors is not so persuasive, 
but, even in that case, a similar finding must be made, for the following 
reasons: On the stock ledger 100 shares of stock are registered as be- 
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longing in 1866, and now, to the firra of Taussing, Livingston & Co., 
of St. Louis, Mo., a name almost idenlical in sound vvith that of Taus- 
sig, Livingston & Co., and the sumof $1,500 is credited ashaving been 
paid thereon. It does not appear that there ever was a firm in St. Louis 
ofthe name of Taussing, Livingston & Ce, but it does appear that there 
was in 1866 a well-known firm of Taussig, Livingston & Co., the de- 
ceased members whereof are represented in this suit by the executors. 
The bvidenee further shows that on August 10, 1866, the National Ex- 
press & Transportation Company drew a draft on Taussig, Livingston 
& Co. , of St. Louis, Mo., for $500, which on its face purported to be 
drawn on account of an assessment on its capital stock; and no évidence 
is offered by the executors tending to show that the firm they represent 
was not in fact a subscriber to the stock of the company; in other words, 
they fail to offer any évidence tending to rebut the presumption which 
thèse facts create. 

In the case against Dr. Henry J. McKellops plaintifïmust rely entirely 
on the entry in the stock ledger. That créâtes the presumption that a per- 
son by the name of J. H. McKellops was a stockholder, but there is not 
sufficient évidence in the case to identify "J. H. McKellops" with 
"Henry J. McKellops," the party sued, and I accordingly find in his 
favor. 

In the case of Mrs. Catherine A. Berthoud, also, the évidence is insuf- 
ficient to warrant a finding against her. She testifies that her signature 
to the original subscription list, heretofore referred to, was jjlaced there 
by her husband, without her authority; and, furthermore, that she re- 
mained ignorant of the fact that she was registered as a shareholder on 
tlie books of the corporation until about the time the suit against her 
was commenced. She has successfully repelled the presumption raised 
by the stock ledger. 

8. This, I believe, disposes of ail matters necessary to be considered, 
exeept the application to amend the answer, made in the Case of Priest, 
Executor of Taylor, and a plea of the statute of limitations, also made in 
the same case. On the very eve of the trial, counsel for défendant asked 
leave to amend his answer by pleading in bar to the count on the sec- 
ond assessment levied against décèdent, on March 26, 1886, a judgment 
of this court, rendered on September 12, 1884, in a suit to recover the 
first assessment of December 14, 1880, made on decedent's stock, in 
which suit it was held that the statute of limitations was an effectuai bar 
to the action. That the former judgment in favor of défendant proceeded 
upon an erroneous view of the time when the statute began to run has 
since been held by the suprême court of the United States. Vide Haw- 
Icins V. Glenn, 131 U. S. 319, 9 Sup. Ct. Rep. 739. Now, waiving any 
expression of opinion as to whether the judgment in the suit on the first 
assessment would or would not be a bar to the présent action on the sec- 
ond assessment, the court has concluded that, in view of the late hour 
at which leave to amend was asked, and in view ofthe fact that leave is 
sought to plead an erroneous judgment, it would not be a proper exer- 
V. 47F.no. 7 — 31 
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çisé of its discretionary powérs to permit the ameildment to be made. 
The application in question is therefore overruled. 

The déniai by Missouri laws of the right to présent claims against ex- 
ecutors and administrators after the lapse of two years from the date 
of their letters is also pleaded as a défense in the same case.. The an- 
swer to the plea is that no demand existed which could be presented or 
exhibited until March 26, 1886, when the assessment was made. The 
bill in this case was filed on March 16, 1888; that is, within less than 
two years after there was a cause of action. The statute did not begin 
to run until there was a cause of action to be barred, as bas been repeat- 
edly held in Missouri. Finney v. State, 9 Mo. 227; Miller v. Woodward, 
8 Mo. 169; and Charniers v. Smith, 23 Mo. 174. 

Judgment will be entered, as herein indicated, for theseveral amounts 
elaimed against ail the défendants, except H. J'. McKellops and Mrs. 
Berthoud. Interest will be allowed on the assessments from such date 
after they were levied as suits to recover the same were brought. 



Stewart v. Justices of St. Clair County Court. 
{Circuit Court, W. D. Missouri, W. D. September 7, 1891.) 

1. Mandamps to Courts — LEVTiNa Taxes — Satisï action of Jddoment against 

CODNTT. ' 

Rev. Bt. U. S. § 916, and rule 84 of tbe circuit court for the western district of 
Missouri, providing that a party who recovers judgment in a circuit court shall be 
entitled to remédies upon exécution and otherwise, similar to those provided by the 
laws of the state in which the court is held, do not authorize mandamus to compel 
the levying of taxes in satisfaction of a judgment against a county, where the laws 
of the state do not authorize an exécution ; since mandamus is merely an ancillary 
proceedlng, partaking of the nature of an exécution. 

2. JODQMENT — SciBE FACIAS — LIMITATION. 

Rev. St. Mo. §§ 6013, 6030, providing that exécutions may issue upon a judgment 
at any tlme within 10 years after its rendition, and that sdre fadas may be sued 
out at any time within 10 years to revive a judgment, but that none shall thereafter 
issue, cannot be construed to authorize soire facias after thè time limited, even 
though a writ had previously been issued within the time, and returned nulla 
bona. 

Mandamus. 

John H. Overall, for plaintiff. 

John A. GUbreath, for défendant. 

Philips, J. This is a proeeeding oî -mandamus to compel therespond- 
ents, as justices of the county court of St. Clair county, to make an as- 
sessment and levy a tax to satisfy the judgment in this court in favor of 
relator against the county, predicated of bonds issued by the county in 
payment of a subscription to aid in the construction of a railroad. To 
the alternative writ the respondents make return, pleading, inter alia, 
that the judgment on which the original writ was based was rendered 
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more than 10 years next before suing out the writ. The reîator moves 
to strike out the return, as constituting no reason why the writ should 
iiot be made peremptory. 

The principal question raised is whether or not the process of manda- 
inus may issue when the writ of^. fa. is barred by the statute of limita- 
tions. The first insistence of relator is that the writ of mandamus is a 
proceeding suijuris, peculiarly adapted to the enforcement of judgments 
against municipal corporations, and is not subjectto the incident of stat- 
utes of limitations, applicable to writs of exécution. The office of the 
writ of mandamus under a judgment like this is expressed by Dillon in 
his work on Municipal Corporations, (4th Ed. vol. 2, § 856,) as foUows: 

" The remedy of the municipal or county bondholder in the fedei-al courts 
is to sue at law, and obtain a judgment to establish the vaUdity and amount 
of his debt. Thereupon it is usual to issue exécution, if the corporate debtor 
can by ]aw hâve property subject to exécution. On a return of tlie writ nulla 
bona, or unsatistied, appheation is made upon an information or relation un- 
der oath, reciting thèse facts, for a mandaînus to compel the levy and collec- 
tion of a tax to pay the judgment. But if the bondholder is by the statute 
expressly entitled to a levy of a spécial tax to pay such judgment, and if the 
duty of levying it has been neglected or refused, it is not necessary that an 
exécution in such case be returned nulla bona, in order to give such judg- 
ment créditer the right to a mandamus," 

The function of the writ in the enforcement of judgments against 
counties underwent thorough discussion in Riggs v. Johnson Co., 6 Wall. 
166. It was there held — 

"ïhat the writ of mandamus, in a case like the présent one, is a writ in aid 
of jurisdiction which has previously attached, and in such case it is a process 
ancillary to the judgment, and is the proper substitute for the ordiuary pro- 
cess of exécution to enforce the payment of the same, as provided in the con- 
tract. * * * When so employed, it is neither a prérogative writ nor a 
new suit, in the jurisUictional sensé. On the contrary, it is a proceeding an- 
ciJlary to the judgment which gives the jurisdiction, and, when issued, be- 
comes a substitute for the ordinary process of exécution to enforee the pay- 
ment of the same. " 

So in Weber v. Lee Co., Id. 212, it is said: 

"The proper remedy of the judgment créditer in such a case in the state 
court is by mandamus, to compel the proper otlicers of the county to levy a 
tax to pay the judgment. Such a créditer, having recovered judgment in the 
circuit court, is entitled to the same remedy under the process act passed by 
congress. Mandamm; when issued in such a case by the circuit court, is 
neither a prérogative writ nor a new suit. On the contrary, it is a writ au- 
thorized by the 14th section of the judiciary act as necessary to the exercise 
of jurisdiction which has previously attached." 

In Chanute City v. Trader, 132 U. S. 211, 10 Sup. Ct. Eep. 67, it is 
said: "A proceeding by mandamus to compel the levy of a tax to pay a 
judgment is in the nature of exécution." And, again, in Harshman v. 
Knox Co., 122 U. S. 318, 7 Sup. Ct. Eep. 1171, the court say: "Man- 
damus, as it has been repeatedly decided by this court, in such a case as 
the présent, is a remedy in the nature of an exécution for the purpose 
of collecting the judgment." The power of the fédéral courts to employ 
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this writ is subjeet to the restriction "thatthe writ and the mode of pro- 
cess must be agreeable to the principles and usages of law." And by 
this is meant the mode of process employed in the state where the United 
States circuit court sits. "The intention of congress in passing the pro- 
cess act was that the forms of writs of exécution and the modes of pro- 
cess and proceedings in common-law suits iu the several circuit courts 
should be the same as they were at that time in the courts of the respect- 
ive States. * * =1= The practical efifect of the course pursued was 
thatthe forms of writs and exécutions and the modes of process and pro- 
ceedings were the same, whether the litigation was in the state court or 
in the circuit court of the United States." Riggs v. Johnson Go., supra. 
So it is provided by section 916, Rev. St. U. S., that — 

"The party reeovering a judgment in a common-law cause in any circuit 
or district court shall be entitled to similar remédies upon the same, by exé- 
cution or otherwise, to reach the property of the judgment debtor, as are now 
provided in like cases by the laws of the state in which said court is held, or 
by any such laws hereafter created which raay be adopted by gênerai rules of 
the said circuit or district court; and such courts may from time to time, by 
gênerai rules, adopt such state laws as may hereafter be enforced in such state 
in relation to the remédies upon judgments, as aforesaid, by exécution or 
otherwise." 

Rule 34 of the circuit court for this circuit provides that — 
"Any party reeovering a judgment in any common-law cause in this court 
shall be entitled to similar remédies upon the same, by exécution or other- 
wise, to reach the property of the judgment debtor, as are now provided by 
the laws of said state." 

The writ of mandamus being an ancillary proceeding, and partaking 
of the nature of an exécution, it should follow that if, under the state 
laws, an exécution could not hâve issued on the judgment at the time 
this writ of mandamus was sued out, the plea to the answer is well made. 

This brings us to the second contention of counsel for relator, — that, 
although the state statute limits the time within which a writ of j^. fa. 
may issue to 10 years after the rendition of judgment, yet, if the writ 
has once been issued within the 10 years, and returned nulla hona, as 
appears from the writs and returns in this case, another writ may issue 
after the lapse of the 10 years. In support of this contention we are re- 
ferred to Dowsman v. Potter, 1 Mo. 518, and Clonens v. Brown, 9 Mo. 
718, where it was held that, when the writ of exécution has been issued 
and returned not satisfied within the year and a day, an alias writ may 
be issued after the year and day without a scire fadas to revive the judg- 
ment. Thèse décisions were anterior to any statutory limitation respect- 
ing the time in which such writ might issue, and were based upon com- 
mon-law rules. But in the practice act of 1849 (section 2, art. 18, Laws 
Mo. 1849, p. 92) the législature enacted that, "after the lapse of five 
years from the entry of judgment, an exécution may be issued only by 
leave of the court, on motion, with notice to the adverse party. Such 
leave shail not be given unless it be established by the oath of the party," 
etc. After this enactment the suprême court, in Bolton v. Landsdoim, 
21 Mo. 399, declined to adopt what Judge Leonabd termed "the worn- 
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out rule," in the case above cited, "in the construction of a new statuts, 
which, after extending the year to five years, prohibits the issuing of 
any exécution after that period, unless by leave upon motion, after notice 
to the adverse party." The opinion itself does not warrant so much of 
the syllabus of the court reporter which implies that, if the exécution was 
sued out within five years, an alias writ might issue within five years 
after the first exécution. What Judge Léonard asserted in the conclu d- 
ing part of the opinion was simply that the statute could not be re- 
pealed, especially in a case like that, where the exécution hadbeensued 
out more than five years after the issue of the first; he having in the 
previous part of the opinion distinctiy announced that the court was not 
at liberty ''to defeat the clearly expressed will of the législature." In 
the Revised Statutes of 1855 (volume 2, p. 904, § 13) the act of 1849 was 
changed so as to read: "After lapse of five years, and within ten years 
from the entry of the judgnient, where there is any lien in existence, an 
exécution may be issued only by leave of the court on motion, with 
notice to the adverse party." In Turner v. Keller, 38 Mo. 332, it is évi- 
dent that the court took the same view of the effect of this statute as to 
the time within which an exécution might issue as in the case in 21 Mo. 
In the General Statutes of 1865 the foregoing provision, in terms, 
was dropped, and section 11, p. 636, was substituted, as follows: "Ex- 
ecutions may issue upon a judgnient at any time within ten years after 
the rendition of such judgment." This is continued in the présent stat- 
ute, (section 6020.) The phraseology of this section is significant. It 
is not that an exécution may issue, but it is in the plural: "Executions 
may issue upon a judgment." Alias and pluries writs may issue, but 
within 10 years, and the act frora which the 10 years dates is the ren- 
dition of the judgment. Section 6013, Rev. St., déclares that "the 
plaintifl or his légal représentative may at any time within ten years sue 
out a scire fadas to revive a judgment and lien; but, after the expiration 
of ten years from the rendition of the judgment, no scire fadas shall is- 
sue." George v. Middough, 62 Mo. 549, was predicated of this statute, 
in which the court say: 

"Executions can only issue upon a judgment within ten years after its ren- 
dition. * * * Ttie statute provides tliat tlie plaintifE or iiis légal rep- 
résentatives may at any time within ten years sue out a scire fadas to re- 
vive a judgment and lien; but, after the expiration of ten years from the ren- 
dition of the judgment, no scire fadas shall issue." 

It is true that it does not appear from the case that an exécution had 
issued within the 10 years; but the language of Judge Wagner leaves 
no doubt as to what his mind was, for he says: "As more than ten 
years had expired frora the time the original judgment was rendered, 
the exécutions were nullities. Iloskins v. Helm, 4 Litt. (Ky.) 310." 
It bas been the sensé and practice of bench and bar in this state ever 
since thèse provisions appeared in the statute that a judgment and lien 
might be continued by a proceeding of sdre fadas, if begun within the 
10 years; and that the new judgment would run frora the date of the 
revivor. Walsh v. Bosse, 16 Mo. App. 231. But, after 10 years without 
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a revivor, suit must be brought on the judgment within the 20 yeara, 

and a new judgment obtained. This is distinctly announced by Judge 
Norton in Eicing v, Taylar, 70 Mo. 398: 

"Until the time bas elapsed siuce the rendition of the judgment which the 
law désignâtes as the period when tlie presumption of payment may be in- 
dulged, suoh judgment may be enforced either against a judgment debtor by 
exécution, if sued out within ten years after its rendition, and after that 
time by suit founded on the judgment, if brought within twenty years after 
its rendition." 

.See, also, MaOm v. Hewitt, 103 Mo. 639, 15 S. W. Rep. 924. 

With the knowledge this court bas of the charter under which the sub- 
scription was made for which the bonds were issued, and the serious 
character of the défense interposed by the county against their validity, 
ending, after an eamest and protracted contest, in the suprême court, it 
may well be affirmed that no court wouid bave awarded the writ of 
mandamus against the county to levy a tax for their payment without a 
judgment first had. The bonds would long since bave been barred by 
the 10-years statute of limitation. The relator's right, therefore, to pro- 
cess being dépendent upon a judgment, active and enforceable, it would 
seem anomalous that when, after the lapse of 10 years, the judgment 
must be revived by suit thereon before it could be enforced by exécution, 
to yet hold that the original judgment could be enforced at any time 
within 20 years after its rendition by the writ of mandamus, which in 
this respect is of the nature of an exécution, an extraordinary remedy, 
permitted because the ordinary writ of fi. fa. is unavailing. It would 
make the auxiliary greater than the principal, — the substitute gréa ter than 
the thing for which it stands. To so hold would be to déclare that a 
judgment créditer of a municipal corporation in respect to his rights is a 
peculiarly favored litigant, possessing privilèges and exemptions over a 
judgment creditor of an individual debtor. The statute, in my opinion, 
admits of no such construction. The process by inandamm for the en- 
forcement of a judgment ought not to be accorded such spécial favor, 
privilège, or exemption. 

It résulta that so much of the motion as seeks to strike out that por- 
tion of the return which interposes the plea of the statute of limitations 
is denied, and the same is sustained as to the other matters set un <q 
the return. 
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KdTHERFORD V. MORNINQ JoUENAL Ass'N. 
(Circuit Court, S. D. New York. July 15, 1891.) 

LiBEL AND Slandbk— Damages. 

Wten the proprietor of a newspaper publishes, without inquîry as to îts authen- 
ticity, an item from a news agency, falsely stating that a certain named man and 
woman of bigh respectability hâve eloped, that the intimacy between tbem had for 
some time excited comment, etc., he is guilty of reprehensible négligence, and, 
though not guilty of malice, the jury may, in an action against him for libel and 
Elander, award punitive or exemplary damages. 

At Law, Action for libel. The jury rendered a verdict for plaintifif 
for $4,000. 

Harriman & Fessenden, for plaintiff. 
Don Passas Bros. , for défendants. 

Wallace, J. The instructions to the jury upon the law were strictly 
aecurate, and the comments upon the facts were fuUy justitied by the 
circumstances of the case as they appeared upon the trial. Was the ver- 
dict excessive? The plaintiff, a résident of Toronto, Canada, came to 
Kew York city on the 8th of June, 1890, accompanied by the wife of a 
friend of his, who resided at Toronto. A¥hen the train arrived, they 
■vvere met at the station by the husband. AU the parties were people of 
high respectability, and were apparently intimate friends, who had ar- 
ranged for a visit at New York together. While they were staying at 
the Hôtel Brunswick, and on the 14th of June, there appeared in the 
newspaper published by the défendant a communication, under the 
heading "Eloped to New York," which purported to hâve beeri sent to 
it by its spécial correspondent at Toronto the day before. The com- 
munication stated, in substance, that the plaintiff had eloped with the 
lady; that for some time the intimacy between the two had excited com- 
ment in Toronto, and when they were found to be missing "tongues 
wagged freely;" that a dispatch from New York city had been received 
by the husband, stating that his wife and plaintiff had been seen there, 
and that he at once started for New York. It further appeared that one 
Cronin, a reporter for a Toronto newspaper, had, without investigatiug 
into the facts, sent the communication to a Chicago newspaper, or to a 
news agency at Chicago; that it was published in a Chicago newspaper, 
was forwarded by the news agency to the défendant, was published by 
the Sun newspaper in New York, and was inserted by the telegraph ed- 
itor of the défendant as an item of news, and published without making 
any inquiry in respect to its authenticity. The publication of the ar- 
ticle was not prompted by any personal malice towards the plaintiff or the 
other persons mentioned. But the défendant was guilty of reprehensible 
négligence in publishing it without making any effort to verif'y its truth. 
The injury to the réputation of the plaintiff was probably insignificant, 
but the jury undoubtedly thought that a newspaper manager who would 
publish such an article — one in which the good name of a décent woman 
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was trailed in the mire — without any attempt at independent investiga- 
tion to ascertain. whelher it was true or false, was guilty of a wanton act, 
and that the facts warranted such a verdict as would be an example to 
deter otlier newspaper managers frora similar conduct. Reckless indif- 
férence to the rights of others is équivalent to an intentional violation 
of them, and in actions of libel, where the facts show the publication of 
a defamatory article without any excusable motive, and without any at- 
tempt to inquire into the truth of the facts stated, the jury are author- 
ized, for the sake of public example, to award punitive or exemplary 
damages. The présent verdict is a severe one, and if it had been for a 
less amount would hâve vindicated the plaintiff, and sufficiently pun- 
ished the défendant; but questions of damages belong peculiarly tp the 
jury, and the court will not set aside a verdict simply because it may be 
dissatistied with the amount rendered. To warrant the interférence of 
the court on the ground of excessiveness, the verdict must be for a sum 
so plainly exorbitant or inordinate as to show that the jury must bave 
been actuated by some improper motive. Tested by this rule, the ver- 
dict ought not to be disturbed. 

The motion for a new trial is denied. 



United States v. Thomas. 
(Cîroftt Court, W. D. Wisomisin. January 6, 1891.) 

iNBIATfS — JtfftISniCTION OF CRIMES ON RESERVATIONS. 

The provisions of Act Cohg. MarbhS, 18SS, (33 St. at Large, 885,) that ail Indlans 
committing certain crimes within the boundaries of any state, and within the lim- 
Its of any Indian réservation, shall be subject to the same laws, and be tried in the 
Bame courts and in the same manner, and be subject to the same penalties, as are 
ail otiier persons committing any of said crimes within the exclusive Jurisdiction 
of the United States, do not apply to such a crime committed within the sixteenth 
section of a township, which section, although within the outside limits of an In- 
dian réservation established in accordance with a treaty with the Indians, was 
ceded to the state for the usé of schools by the act of congres» admittiug the state 
Into the Union, passed previous to the treaty, and, after tlie lands were surveyed, 
subséquent to the treaty, was sold by the state to a grantee, who entered into pos- 
session tbereof long before the commission o/ such ci-imo thereiu, Bunn, J., dis- 
senting. 

At Law. On motion in arrest of judgment, on conviction on indict- 
ment for murder. 

HoUen Richardson, for the motion. 
Samuel A. Ilarper, U. S. Atty., opposed. 
Before Geesham and Bunn, JJ. 

Gresham, J. Michel Thomas, a full-blood Tndian of the Chippewa 
tvibe, was convicted of the murder of David Cdrbine, a half-breed of the 
same tribe, and a motion was made in arrest of judgment. Section 9 of 
the act making appropriations for the Indian department for the fiscal 
year ending June 30, 1886, (Act March 3, 1885; 23 St. at Large, p. 
385,)reads: 



UNITED STATES V. THOMAS. 489 

"That immediately upon and after the dateof the passage of this actall In- 
dians committing against the person or property of another Indian, or oLher 
person, any of the following crimes, namely, murder, manslaughter, râpe, 
assault with intent to kill, arson, burglary, and larceny, within any territory 
of the United States, and either within or without an Indian réservation, 
shall be subject tberefor to the iaws of such territory relating to said crimes, 
and shall be tried tberefor in the same courts and in the same manner, and 
shall be subject to the same penalties, as are ail other persons charged with 
the comiHission of said crimes, respectively; and the said courts are hereby 
given jurisdiction in ail such cases; and ail such Indiaiis, committing any of 
the above crimes against the person or property of another Indian, or other 
person, within the bouiidaries of any state of the United States, and within 
the limits of any Indian réservation, shall be subject to the same laws, tried 
in the same courts and in the same manner, and subject to the same penal- 
ties, as are ail other persons committing any of the above crimes within the 
exclnsive jurisdiction of the United States." 

The indictment charged that the offense was committed in the state of 
Wisconsin, within the limits of Lac Courtes Oreilles Indian Réservation. 
Section 7 of an act passed in 1846, (9 St. at Large, p. 58,) admitting the 
territory of Wisconsin into the Union as a state, ceded to the state, for 
the use of schools, section 16 in every township of public lands within 
the state not sold or otherwise disposed of. The United States entered 
into a treaty with the Chippewa Indians in 1854, by which, in consid- 
ération of certain relinquishmeuts made by them, the government agreed 
to set apart and withhold from sale a tract of land on Lac Courtes Oreil- 
les, equal in extent to three townships, the boundaries of which should 
be thereafter agreed upon or fixed under the direction of the président. 
The lands in that part of the state were not surveyed until a year after 
the treaty. In 1859 Lac Courtes Oreilles réservation was established in 
accordance with the terms of the treaty, and the chiefs and headmen, 
who represented the tribe, agreed to use every effort to induce their peo- 
ple to abandon the lands ceded to the United States by the treaty, and 
réside upon the réservation. In 1872 the Indian department sent to 
the state's land-office a map of the réservation, showing the exterior 
boundaries, as well as interior lines, embracing lands not made part of 
the réservation. The offense was committed on one of the sixteenth sec- 
tions thus designated on the map. The state sold this section in 1865, 
and its grantee entered into possession, and denuded the land of its pine 
timber. The title to the sixteenth sections of the surveyed lands vested 
in the state when it became a member of the Union under the act of 
1846, and the title tothe sixteenth sections in the unsurvej'ed public do- 
main in the state vested in it when those sections were subsequently lo- 
cated and defined by surveys. The sixteenth sections within the exte- 
rior boundaries of the réservation, as it was agreed upon and established 
in 1859, had belonged to the state since 1855, and the governmeat had 
no more right to take them for an Indian réservation than it had to take 
the lands of individual proprietors for the same purpose. The state's 
right of dominion over thèse sections, including the right to sell, became 
complète when they were located by the survey in 1855. The govern- 
ment's right lo occupy or otherwise control them then ceased, and it 
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foUôws that the Indians thereafter acquired no right of occupancy from 
the gb'vernment. The offense was committed in 1889, on one of the 
sixteénth sections within the outer boundaries of the réservation, but 
not on land constituting part of it. That section was sold by the state 
in 1865, and the purchaser entered into possession, and denuded it of 
its pine timber, as he lawfully might. A fair interprétation of the last 
clause of the statutes quoted shows that congress intended to confer ju- 
risdiction on the fédéral courts to punish Indians who committed the 
specified offenses upon an Indian réservation in a state; that is, upon 
lands belonging to the United States within a state, and occupied by In- 
dians as a réservation. 

The court has no jurïsdiction of the offense, and the motion is sus- 
tained. 

BuNN, J., (dissenting.) Believing, as I do. that the court has jurisdic- 
tîon of this case, I am compelled to dissent from the conclusion reached 
by the circuit judge. I cannot think that the jurisdiction of the court 
turns upon thé question of the government's'title to the land on which the 
offense Was committed. Moreover, the section 16, towiiship 40, range 8, 
upon which the niurder was committed had always been a part of the In- 
dian country, and the possessorj'^ title of the Indians to it had never been 
divested, unless by the treaty which gave them this, with other lands. In 
1854 a treaty was made between the government and the Indians, by 
M'hich the Indians were to take, in lieu of ail the lands which they oc- 
cupied, and for a long time before had occupied, in that région, the équiv- 
alent of three townships of land in Sawyer county. This was before any 
survey of the land was had. During the noxt two years the land was sur- 
veyed, and in 1859, byagreement between the commiSsioners on the part 
of the government and the Indians, the treaty of 1854 was carried into ef- 
fect by a sélection and location of the lands. The land was tàken in con- 
tiguous sections and in as compact foïm as was possible, and this section 
16, where thé tnurder was committed, was a part of the réservation agreed 
upon. Thè land so selected and agréed upon pursuant to the treaty was 
withdrawn from market and platted, and set apart by the government 
for the use of the Indians, who hâve occupied it as a réservation, under 
the charge and superintendence of the governnieut, for 37 years since 
the date of the treaty, and for 32 years since the date of the sélections in 
June, 1859. Whoever should be considered as the owner upon a proper 
trial of the question of the title to section 16, one thing is manifest, that 
this section, with ail the others going to make up the réservation, had 
constituted a réservation de facto for ail that time, and, as such, the gov- 
ernment has claimed and exercised jurisdiction over it. And now cornes 
in the statute, (section 9, c. 341,Laws 1885,) and says that ail Indians 
committing rhurder, manslaughter, râpe, assault with intent to kill, 
arson, burglary, or larceny against the person orproperty of another In- 
dian, or other person within the boundaries of any state of the United 
States, and within the limits of any Indian réservation, shall be subject 
to the same laws, tried by the same courts and in the same manner, and 
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suljjeet :to the saine penalties, as are àll other persons committing any of 
the above. crimes within the exclusive jurisdiction of the United States. 
Section 16, as shown by the évidence, is within the outside limits of 
the réservation, it being two miles frora it to the nearest outside limit. 
It is also a part of the land aetually selected by the commissioners pur- 
suant to the treaty, and platted and set apart by the government for the 
use of the Indiaus, and though, in 1865, the state of Wisconsin assumed 
to sell it, and the purchaser went on and stripped it of the pine timber 
growing upon it, it has been vacant and unoccupied always, except as 
used and occupied by the Indians previous to the trealy in 1854, under 
their own possessory right, wbich was always recognized by the govern- 
ment, and since that time as a part of the réservation selected and set 
apart by the government for their occupancy and use. Why, then, is 
it not within the limits of the réservation, within the true meaning of 
the law of 1886, so far as the question of jurisdiction is concerned? It 
seems certain that the United States has assumed jurisdiction over this 
land for the government of the Chippewa Indians, and I fail to discover 
any intrinsio difSculty in its doing this, especially so long as the govern- 
ment does not, by the statute in question, assume to take jurisdiction 
to punish for the offenses nanied, on the ground of exclusive govern- 
mental jurisdiction over the territory, (as in the case of the District of 
Columbia, and forts, arsenals, ship yards, etc., within the limits of any 
State, w'here the constitution gives exclusive jurisdiction of other criminal 
offenses committed within a state of the Union,) but upon the ground 
that the subject-matter is one of national cognizance. 

The statute under which the prisoner was tried received full and ex- 
haustive considération by the suprême court in, U. S. v. Kngavia, 118 U. 
S. 375, 6 Sup. et. Rep. 1109, and the jurisdiction of cougress to pass 
the a|Ct, and that of the United States court to punish for the offenses 
named therein, were sustained; not, as I read that case, on the ground 
of exclusive jurisdiction, because of the government's owning the land, 
or having gênerai or exclusive governmental jurisdiction over the territory 
embraced within an Indian réservation, but because the subject-matter, 
which is the management and control and government of the Indians 
under the charge of the United States, is necessarily one of national 
cognizance. "The Indian tribes were the wards of the nation. They 
were coœmunities dépendent on the United States for their political 
rights. They owed no allegiance to the states; and received from them 
no protection. Because of the local ill-feeling, the people of the states 
where they were found were often their deadliest enemies. From their 
very weakness and helplessness, so largely due to the course of dealing 
of the fédéral government with them, there arose a duty of protection, 
and with it the power. This had always been recognized bj' the execu- 
tive and by congress, and by the suprême court, wheneyer the question 
had arisen. For this reason it was within the power of congress to enact 
the law giving the United States jurisdiction of thèse crimes." The 
statute was again up for considération by the same court in Re Gon- 
^hay^ee, 130 Ù. S. 343, 9 Sup. Ct. Rep. 542, and the former décision 
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of the court recognized and affirmed. Of course, the juriscliction of the 
courts is limited by the words of the statute. The offense must hâve 
been committed within the limits of an Indian réservation within a state. 
Not that congress might not probably hâve niade the law broader, and 
given jurisdiction over the sanie offenses committed by an Indian under 
the charge and superintendence of the government in any part of the 
state, as it had before given a like comprehensive jurisdiction under the 
statute relating to the sale of intoxicating liquor to Indians under the 
charge of an Indian agent. But it did not. The offense must be com- 
mitted within the limits of an Indian réservation, to give the court juris- 
diction. As said by Deady, J., before the law of 1885 was enacted, in 
U. S. V. Barnhart, 22 Fed. Rep. 288: 

"The question is not one of power in the national government, for, as has 
been sliown, congress may provide for thepunishmentof this crime wherever 
committed in the United States. Its jurisdiction is co-extensive with the 
subject-matter, — the intercoiirse between the white man and the tribal Indian, 
— and is not limited to place or pther circumstances." 

I cannot see that the question of title is at ail material. I suppose 
that when Wisconsin was admitted into the Union as a state under the en- 
abling act of August 6, 1846, considerably more than one-half of the whole 
state was government land, and the title still in the United States. But, 
u pon its becoming a state, gênerai governmental jurisdiction in local mat- 
ters- passed from the government to the new stale, and that without regard 
to the title to the land, whether in the government, in the state, or in 
individuals. The United States only retained jurisdiction over subjects 
of national concern and cognizance, except as to any places within the 
state purchased by the government, with the consent of the législature 
of the state, for the érection of forts, magazines, arsenals, dock-yards, 
and other needful buildings, according to article 1 , § 8, of the constitution. 

Congress could not give the United States courts generaljurisdiction to 
punish for murder or râpe or robbery, though thèse crimes should be 
committed upon land belonging to the gênerai government. But the 
gênerai government retained jurisdiction over ail subjects of national con- 
cern and cognizance, where the subj-ect-matter gave it jurisdiction under 
the constitution. And it is on this ground that jurisdiction cornes to 
thèse courts, under the statute in question, and notât ail upon ground 
analogous to that, where jurisdiction is taken within states over ail crimes 
committed upon land owned and occupied by the government for the 
purpose of the érection of forts, arsenals, dock-yards, etc. Of the two 
hundred or more prosecutions by îndictment brought in the United States 
district and circuit courts of this state where it has been my duty to pré- 
side within the last year, in not a single instance, unlèss this case be an 
exceptionj has jurisdiction been given to thèse courts upon any other 
ground. than that the subject-matter of indictment was of national con- 
cern, under the constitution and laws of the United States. Now, then, 
if the title or gênerai législative and governmental jurisdiction is not a 
necessary élément in the question, the only inquiry is whether the nlur- 
der was committed within the limits of an Indian réservation, set apart 
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and recognized by the govemment, and actually occupied by the Indiana 
for réservation purposes; and that it was is évident trom the testimony 
and undisputed facts. 

It did not seem to me to be worth the wnile, or very appropriate, to 
look into and décide a question of title arising, as this did, in a collat- 
éral way, in a criminal proceeding, unless absolutely necessary. The 
state was not a party, and could not be bound by any décision that 
might be made. It was in évidence that the title to thèse sixteenth sec- 
tions within this réservation had been in dispute. The state claimed thèse 
lands under the enabling act for Wisconsin, (see 9 St. at Large, p. 66,) 
which provided "that section numbered sixteen, in every township of the 
public lands in said state, and, where such section has been sold or other- 
wise disposed of, other lands équivalent thereto,and as contiguous as may 
be, shall be granted to said state for the use of schools." The land dé- 
partaient at Washington had always claimed that, by the treaty with the 
Chippewa Indians already referred to, made in 1854, the sixteenth sec- 
tions, of which there are three included in the réservation, had been dis- 
posed of by the government before any survey of the lands was made, and 
consequently before the claims of the state could attach. And this conten- 
tion seems plausible. The land in that vicinity had always been Indian 
land, and occupied by them, the évidence showed, certainly for 50 years, 
which is as far back as the memory of the witnesses ran. It had in fact 
been occupied by them from time immémorial. The government rec- 
ognized their possessory right, and set to work to make a compromise, 
by which the Indians were to take and keep possession ot a definite por- 
tion of thèse lands, and to give up ail claim to the rest. With this 
view, the treaty of 1854 was entered into. Now it was exceedingly dé- 
sirable that the three townships to be devoted to the exclusive use of the 
Incîians, and on which definite allotments were to be made to individ- 
uals in severalty, should be composed of contiguous territory, and be in 
as compact form as possible. Every considération looking to the well- 
being both of the Indian tribe and the white people of the state pointed 
that way. But how could such a policy, no doubt contempiated by the 
treaty, be carried out, if, so soon as the survey of the country should be 
made, every sixteenth section should go to the state? It was no hard- 
ship for the state to receive other lands in the place of thèse, which, un- 
der the treaty, it would be wise and judicious should be taken by the 
Indians to make the réservation in contiguous and compact form. 
This is the view, as I understand, which has been taken by the National 
land department in regard to the sixteenth sections, by agreements be- 
tween the government and the Indians, pursuant to treaty made in 1854, 
before the lands were surveyed, and having for one object the extin- 
guishment of the Indian title to a large tract of country; that thcy must 
be considered as disposed of, within the meaning of the enabling act of 
1846; and that the state should accept other lands in their place. The 
Hon. Jos. A. Wilson, commissioner of the gênerai land-oliice, writing 
to Hon. H. E. Paine, member of congress from Wisconsin, on Decem- 
ber 17, 1870, (see letter in évidence,) says: 
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" i?hé sîxteerith section of 'each of the abave townshipà, [39 ànd 40,] exefept 
town foity, (40,) range seven (7) west, is enlibraced withln the reserve; and, 
since theae lands were at the date of the réservation unsurveyed, and hâve not 
beenreturned to the public domain, orppened to disposai, asother public lands, 
in Wisconsin, we are of the opinion that the state has'neyer acquiied title to 
said 16th feèctions, nor can vVe recognize the swamp-Iànd sections, within the 
présent limitsof said réserve, for the reason that tlie* sélections were made 
whilst the lands were in a state of réservation, from wlrich they hâve not 
since been relieved. The same argument relates to the La Pointe band of 
Indians, whieh has remained as originally resçrved. " 

But, without passing any opinion upon this question of title to the 
sixteenth sections which has been so long in dispute, ànd is still unset- 
tled, it has seemed to me quite clear, as this section was a part of the 
lands agreed upon, platted, and set apart by thë government as and for 
a réservation, and occupied so long by the Indians as such, the govern- 
ment claiming it as a part of thé réservation, and assuming to extend its 
jurisdiction over it for the purpose of the control and proper manage- 
ment of the Indians, that, for ail objects of jurisdiction for the purposes 
indicated, the United States courts should exercise it. As a practical 
matter, it will certainly be very embarrassing if this question of whether 
à crime, confessedly committed within the outside limits of an Indian 
réserva tioii,- was on this side or that side of a quarter line, or some line 
dividing a meandered lake or stream and the survej'^d land adjoining it. 
The government farmer or subagent, residing on one of thèse réserva- 
tions, owns in fee the pièce of ground heoccupies. There are numerous 
small pièces ofland in the réservation belonging in fee to individuals. 

The évidence also shows that there are two or three small meandered 
lakes in this réservation. There may also be meandered streams. Thèse 
are not included in the lands selected, which make up thç 69,114.29 
acres constituting the Lac Courtes Oreilles réservation^ though within 
the outside limits of the réservation. The gênerai supposition has been 
that, upon the state's coming into the Union, the title to the lands un- 
der this meandered watèr goes to the state; but, whether the title is in 
the government or the state, suppose one Indian kill another on one of 
thèse lakes or streams, being within the outside liinits of the réserva^ 
tion. It is within the Indian coutitry, and within the limits of the réser- 
vation. Will thèse courts také jurisdiction undeï â libéral^ but prac- 
tical and just, interprétation of the act, or must such cases be handed 
over to the state tribunals, with thé prospect of a keen dispute about 
lines and tîtles, and a clashing of jurisdictions in half the cases that shall 
arise? This is not, however, by any means the question the court is 
called upon to décidé in this case, as hère the land on which the crirne 
was comitiitted is a part of the réservation,. as agreed tipon and platted, 
while thé meandered lakes and small tracts belonging tb individuals are 
not. The sixteenth section was within the inside, as well as outside, 
limits of the réservation.' It will practically, moreover, be very diffi- 
cult to administer justice in criminal mattèfs on thèse réservations if 
thèse fine distinctions in regard to boundaries are to prevail. Thèse con- 
troversies will arise quite often enough if it be held that the court has ju- 
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risdiction of ail cases defined in the law arising within the outer limits 
of the réservation, And what objection there can be to such interpréta- 
tion I am unable to see. It is feasible and practical. It wiil subserve 
the ends of justice, and will save embarrassment and complication. In 
the case at bar the government came into court prepared to show that 
the murder was committed .within the outside limits of the réservation, 
the nearpst lirait one way being twomiks, and thenext nearest theother 
way three miles. The défendant had no witness who knew just where 
the lines ran at the place where the murder was committed. But the 
évidence tended to show that the road where the deed was donc ran 
across the corner of section 16, cutting off a small pièce about three rods 
wide at one end, and running to a point at the othèr six or eight rods 
away. It was a road that the Indians traveled constantly, leading from 
their village at Courtes Oreilles lake to their village at Round lake, only 
a sborti distance from the, scène of the murder. The country was wild 
and unoccupied, except that the Indians had built their wigwams there, 
and had hunted and traveled and made their trails over and across it. 
I think it clear that congress, by the act of 1885, intended to give juris- 
diction in such a case; and that it was within the powerof congress to 
do it, I entertain as little doubt. The subject-matter of that statute is 
the goyernment of the Indians, who are the wards, and under the charge 
and tutelage, of the nation; and it is the subject-matter, and not the title 
to the land whereon the crime is committed, which gives thèse courts 
jurisdiction. As there is a disagreement of opinion, the case will be 
certified to the suprême court for décision. 



■ , United States v. Theee Coppeb Stills, etc. 
{Dîstrlet Court, D. Kentueky. Becember 16, 1890.) 

1. Ilmcit Distili/INO— Forfeitcbe— Criminal Pbosecctio^. 

One who bas bbén flned and imprisoned under Rev. St. V. S. § 3257, for illicit dis- 
tlUiug, is estopped to clàim ashis own the distillery and spirits forteited thereby; 
and sach a conviction is not a bar to the proceedlng in, rem req.uired by section 
3453 to déclare and perfect thé forf eitnre. 

2. SiME — Former Jeo^ardt. 

A conviction, under Rev. St. U. S. § 3396, for removing dlstilled spirits to a place 
other than a distillery warehouse, or eoncealing them there contrary to law, is not 
a bar to a conviction under section 8281 for illicit distilling, because the same are 
différent offensés ; and the question of being twico in jeopardy, within Const. U. B. 
Amend. 5, does not arlse. 

3. Same — Proceedino in Rem. 

Uonst. U. S. Amend. 5, declarlng that no one shall twice be put in jeopardy for the 
same offense, does not apply to proceedings in rem; and a conviction, therefore, 
under section 3396 is not a bar to proceedings under sections 3289, 3299, for the for- 
faiture of spirits found in unstamped packages, or in places other than distillery 
warehouses, to wljich they hâve been removed contrary to law. 

At Law. , . , ! 

George W. Jolly, U. S. Atty. 
S. McKee, for claimants. 
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Baeb, ij. This is a proceeding to condemn as forfeited three copper 
stills and distilling apparatus and thirty-three packages of apple brandy. 
The proceedings seek to forfeit this property under sections 3257, 3281, 
3289, and 3299, and the allégations of the information are sustained by 
the évidence. The only question is whether or net the plea of the 
claimants, Jones and Chestnut, of a former conviction will bar the prés- 
ent proceedings, and release the property seized. The records of the 
proceedings under the indictments, which were tried in this court at 
Covington, show that the claimànt Chestnut was indicted under sections 
3257 and 3296, but that a demurrer was sustained to the count of the 
indictment under section 3257. The jury found him guilty on the other 
counts of the indictment, which were drawn under section 3296. The 
other claimant, Jones, who was a partner with Chestnut in the distilling 
business, was indicted under the same sections as Chestnut, and was 
convicted on ail of the counts of the indictment, — that is, under both 
sections. Both claimants were sentenced under thèse convictions to be 
fined and împrisoned; and they now insistthat, as the brandy seized and 
sought to be forfeited in this proceeding belongs to them, having been 
distilled by them, and they hâve been indicted and convicted for the 
violation of the law for which the brandy was seized and is sought to be 
forfeited, their conviction is a bar to the présent proceeding; that they 
are being twice put in jeopardy for the same offense. This is an inter- 
esting question, and one not free from doubt. Section 3257 provides 
that — 

" Whenever any person engagée! in carrying on the business of a distiller 
def raiuls or attempts to def raud the United States of the tax on the spirits dis- 
tilled by him, or of any part thereof, be shall forfeit the distillery and distill- 
ing apparatus used by him, and ail distilled spirits and ail raw mateiials 
for the production of distilled spirits, found in the distillery and on the dis- 
tillery premises, and shall be flned not less than $500 nor more than $5,000, 
and be imprisoned not less six months and not more than three years. " 

The forfeiture of the still and distilling apparatus and also 10 pack- 
ages of brandy is sought under this section. There may be other pro- 
visions of the law which would authorize a forfeiture of the still and dis- 
tilling apparatus, but as 10 packages of brandy were found in the dis- 
tillery warehouse, properly gauged and marked, this section is the only 
one which authorizes a forfeiture of that brandy. It will be seen from 
the record of the criminal proceedings that the claimant Chestnut was 
not tried under this section, bat that a demurrer was sustained to the 
count of the indictment alleging an offense under this section. The 
claimant Jones was, however, indicted and found guilty under this sec- 
tion. Jones and Chestnut claim to be joint owners of this distillery and 
the brandy. Thus the question arises as to the efFect of the conviction 
of Jones under this section, This section prescribes as punishment a 
forfeiture, a fine, and an iraprisonment. A fine and imprisonment 
wonld follow as the sentence of court on the conviction under the indict- 
ment against Jones, but a sentence of forfeiture could not be entered 
upon this conviction. The sentence of forfeiture did not follow upon the 
conviction under this indictment, because congress bas provided another 
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mode of procédure. The légal effect of the conviction may be to estop 
the convicted person from recovering the specified things if gnilty, but a 
proceeding in rem is necessary to déclare and perfect the forfeiture. See 
section 3453, rule 22, Admiralty Rules. In such proceedings the su- 
prême court has said: 

"Tbe thing is hère primarily considered as the offender, or rather the of- 
fense is attaclied primariiy to the thing; and this, whether tlie offense be 
malum prohibitum or malum in se. * * * Many cases exist wheii the 
forfeiture for acts done attaches solely in rem, and there is no accompanying 
penalty in pemonain. Many cases exist wliere there îs both a forfeiture in 
rem and a personal penalty. But in neitlier class of casesihas it ever been 
decided that the prosecutions were dépendent upon eacli other; but the prac- 
tice has been, and so this court understands the iaw to be, that the proceed- 
ing iii rem stands independent of and wholly unaffected by any criininal pro- 
ceeding in personam," The Falmyra, 12 Wheat. 14. 

This opinion has been somewhat modified by a later case in the su- 
prême court, in that, the court déclares some proceedings in rem for for- 
feitures under the internai revenue laws do not " stand independent of 
and wholly unaffected by any criminal proceeding m peràmam." In 
Coffey V. U. S., 116 U. S. 436, 6 Sup. Ct. Rep. 437, the court has de- 
clared that an acquittai under a criminal charge is a bar to a proceed- 
ing in rem to forfeit spirits upon the saœe facts as against the person ac- 
quitted. The court, in the Coffey Case, says: 

"The judgment of acquittai in the criminal proceeding ascertained that the 
facts which were the basis of that proceeding and are the basis of this one, 
and which are made by the statute the foundation of any punishment, per- 
sonal or pecuniary, did not exist. This was ascertained once for ail between 
the United States and the claimant in the criminal proceeding, so that the 
facts cannot be again litigated between them as the basls of any statutory 
punishment denouneed as a conséquence of the existence of the facts." 

Although the court in that case declined to express an opinion as to 
whether a conviction on an indictment under section 3257 could be 
availed of as conclusive évidence in Iaw for a condemnation in a subsé- 
quent suit in rem under that section, it must necessarily follow from the 
reasoning of the court that, if an acquittai is conclusive on the United 
States, a conviction must be conclusive on the convicted claimant, who, 
in this case, is Jones. Chestnut was not tried under section 3257, hence 
his position is différent. The alleged bar because of conviction under 
this section does not arise. 

This brings us to consider whether Jones and Chestnut's conviction 
under section 3296^ is a bar to the présent proceeding. The claimant 

1 Sec. 3396. Whenever any person removes or aids or abets in the removal of any 
distilled spirits on which the tax has not been paid to a place other than the distillery 
warehouse provided by Iaw, orconceals or aids in the concealment of any spirits so re- 
moved, or removes or aids or abets in the removal oî any distilled spirits from any dis- 
tillery warehouse or other warehouse for distilled spirits authorized by Iaw, in any 
manner other than is provided by Iaw, or conceals or aids in ihe concealment of any 
spirits so removed, he shall be liable to a penalty of double the tax imposed on such 
distilled spirits so removed or concealed, and shall be fined not less than twohundred 
dollars nor more than flve thdusahd dollars, and imprisoned not less than three months 
nor more than three years. 

v.47r.no.7— 32 
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Chestnut was cohvicted of aiding in the removal to a place other than 
the distillery warehouse provided by law of 200 gallons of distilled spir- 
its, contained in 5 packages, on which a fax had been imposed by law, 
which tax had not been paid, and in aiding in the concealment of 120 
gallons of distilled spirits, contained in 3 barrels, in the barn of Charles 
Day, on which a tax had been imposed by law, which tax had not been 
paid. The claimant Jones, in addition to being found guilty under 
section 3257, was convicted under section 8296 of unlawfully aiding in 
the removal to'a place other than the distillery warehouse provided by 
law of 200 gallons, contained in 5 packages, on. which spirits a tax had 
been imposed by law, and which had not been paid. Thèse are the 
same packages mentioned in the indictment against Chestnut. He was 
alsD' convicted of aiding in the concealment of the 3 barrels of dis- 
tilled spirits found in the barn' of' Charles Day. Thèse 8 packages are 
part of those now sought to be forfeited in tliis proceeding. The other 
packages of the 33 now proceeded against are not mentioned or covered 
iij thecounts pf the indictment .under section 3296 against either Jones 
or Ches.tnut., 

Section 3299 provides that— ' ■ 

"Ail distilled spirits found elsewhere than in a distillery or distillery ware- 
house, Dot having been removed . tljerqf rom accoiiling to law. shall be for- 
feited to the United States." , ,'. .; 

. Section .3289 provides that— 

"Ail distHled Spirits fdund inany cask. or package containing five gallons 
or more.ifwithout having thereon each mark and stanip required therefur by 
law, shallib© forfeited to the United States." 

Seqtion32'81 pro vides that— : , ;';,,;,. 

"Any perâon * * * who shall * * * canV 'On the business of a 
distiller with intent todefraud the United States of the tax on the spirits dis- 
tilled by hirn, or of any part thereàf, shall for evei-y sivch offense be fined," 
etc. "* *1 * And ail distilled siùrits, and ail stills or other apparatus fit 
or intendedto be used for the distillation * * * of spirits, * * * 
Qwned by such person, wherever found, and ail distilled spirits * * * 
and Personal property foun^l in the distillery, * * * or in any building, 
room, or yard, or inclosure conhected therewith, and used with or constitut- 
ingapartofsaidpremises, * *' * shall be forfeited to the United States." 

It is évident that proceedingg in rem may be had under sections 3289 
and 3299 without regard to the guilt of any particular person, and that 
the forfeiture is because of the location and status of the distilled, spir- 
its, or the condition in which the casks containirjg the digtilled spirits 
are found. The thing is considered guilty, without regard to the owner 
or his guilt. This is certainly primarily so. In this case 8 of the 33 
packages proceeded against were removed and concealed by the claim- 
ants, and hence they are so far the guilty party, and for this they bave 
been convicted. It is also true that in the trial of the indictments évi- 
dence of the want of mai%s and stamps on the 8 packages could 
hâve been given in évidence to prove the fax was unpaid. The forfeit- 
ure authorized under section 3281 seems to be because of the guilt of 



UKITED STATES V. THEEE COPPEE STILLS. 499 

the distiller, and the use tp which the tljings were put, arid their loca- 
tion. This information, wjiich proceeds under section 3281, is, I think, 
a différent ofTense from thei one for which the claimant Chestnut was 
convicted under section 3296. The offense under section 3257, for 
which Jones was convicted, is substantially the same as that charged in 
this information. But, as I hâve indicated, that conviction prevents 
him from claiming property which is forfeited by the provisions of sec- 
tion 3257. The question of being twice put in jeopardy cannot arise 
as to the copper stiils and distilling apparatus which has been seized, 
either as to Jones or Chestnut. This question, hovvever, does arise as 
to the three and fîve packages of brandy, not because they were removed 
or concealed by Jones and Chestnut, but because they were found else- 
where than in a distillery or distillery warehouse, and had not been re- 
moved according to law, and were without proper marks or stamps. 
The forfeiture is not, therefore, because of the guiit of Jonfes and Chest- 
nut, but by reason of the status and condition in which the brandy was 
found, without regard to or an inquiry into the conduct of the owners 
of the brandy seized. The brandy and the packages in which they are 
is the offender, or, to use the language of Judge Story, "the offense is 
attached primarily to the thing," without regard to the owner or his 
conduct. Congress intended distilled spirits, under thèse sections, to 
be liable to forfeiture if found as therein described, even though the 
owner was innocent of causing the condition and status. If I am cor- 
rect in this construction of thèse sections, the innocence of the owner of 
such distilled spirits would not protect it from forfeiture, and certainly 
the guilt of'the owner should not; and it does not, unless some provis- 
ion of the constitution pirevents such a forfeiture. 

The constitution of the United States (am end ment 5) déclares that no 
person shaJl " be subject for the same offense to be twice put in jeopardy 
of life or limb,"but this provision is not a limitation upon the kinds of 
puhishmerit, which may be inflicted for an offense. Hence there may 
be a ffine, ah imprisonment, and forfeiture for the same offense, if the 
law so provides. This provision of the constitution does not in terms 
include such a proceeding as this one. It was intended by a constitu- 
tional provision to embody the common-law rule, but that ruledid not 
embrace proceedings m rem, such as this one, when the thing was for- 
feited because of itssta<us,use, or location. The Palmyra, 12 Wheat.l2; 
State V. Barrek of Uquor, 47 N. B. 374; Sanders v. State, 2 lowa, 2^0; 
Wap. Proc. in Rem, §§ 24, 25; State ■ v. ■ Inness, 5S Me. 536. There 
is no case known to me which décides that this constitutional provision 
includes a proceeding in rem, which is a civil action, within its inhibi- 
tion. It is true that the reasons given for the décision in U. S. v. McKee, 
4 Dill. 128, would indicate that the fact the second proceeding was a 
civil action would make no différence as to the application of this con- 
stitutional provision, but that case differs from the one at bar in that it 
was a direct proceeding against McKee, and sought to secure double 
taxes for the same offense for which he had been convicted and sen- 
tenced. This is certainly a very broad application of this provision of 
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the constitution, but, broad as it is, it does not cover a proceeding in rem 
to forfeit a thing subject under an express statute because of its status, 
use, or location, and that without regard to the guilt or innocence of the 
owner of the thing. This case — U. S. v. McKee — is referred to in the case 
of Coffey V. TJ. 8., 116 U. S. 445, 6 Sup. Ct. Rep. 437, and the reason for 
that décision given; but I do not understand the reason given for the 
décision is approved and declared applicable to a proceeding in rem. 
The reason given by the suprême court in Coffey v. U. S. is entirely dif- 
férent, as we hâve seen; and this is a most significant fact, since, if the 
reasoning of the court in U. S. v. McKee had been adopted and made 
applicable, it would hâve been conclusive of that case, and ail others 
like it, whether theré was a conviction or an acquittai. But the reasons 
given by the suprême court prove, we think, that it did not intend to 
déclare or intimate that the proceeding in rem taken to forfeit property 
claimed by Coffey was piUting him "twice in jeopardy of life or limb," 
within the meaning of the constitutional prohibition. Indeed, the lan- 
guage of the court seems to put that beyond controversy. The court 
says, (page 443, 116 U. S., and page 441, 6 Sup. Gt. Rep.:) 

"Whether a cotiviction on an indictment under section 3257 conld be 
availed of as conclusive évidence in law foJ" a condemnation in a siibsequenti 
suit in rem under that section, and whether a judgment of forfeiture In a 
suit m rem under it would be conclusive évidence in law for a conviction on 
a subséquent indictment under it, are questions not now presented." 

If there is inference to be drawn from this langûage, it is rather that 
there could be a subséquent suit m rem or a subséquent indictment, as 
the case might require. If not this,, there is certainly no indication that 
there could be only an indictment or a proceeding in rem, and that the 
United States would be forced to elect whieh it would pursue. If I ani 
correct in the conclusion that this proceeding to forfeit thèse eight pack- 
ages of brandy claimed by Jones and Chestnut is not putting them in 
jeopardy. ,^wice, within the meaning of the constitution, notwithstanding 
they hâve been convicted for aiding in; removing and concealing them 
under section 3,296, it follows they must be condemned as forfeited as 
well as the other property seized. I conclude, therefore, that the facts 
proven by the United States fully sustain the grounds alleged for the 
forfeiture in the information, and that the conviction of Jones and Chest- 
nut under the indictments at Govington is not a bar to the forfeiture. 
Ail of the property seized and described in the information should be 
condemned, and it is so ordered. 
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Unitee States v. Smith. 
{Circuit Court, D. New HampsMre. August 18, 1891.) 

1. Ckiminal Law — Evidence— Self-Ckimination—Fobmeb Testimont— Prosecution 

AÔAIÏTST Anothbk. 

Rev. St. U. S. i 860, provlding that " no discovery or évidence obtained from a 
party or wilness by means of a judicial proceeding in this or any foreign country 
shall be given in évidence or in any manner used against liim, or bis property or 
estate, in any court of the United States in any oriminal proceeding, "does not ren- 
der It incompétent to contradict a party who testiiles in bis own bebalf, by showing 
tbat, in a prosecution against anotber, he voluntarily appeared as a witness, and 
testified diffierently, where snob testimony of itself bas no tendency to criminate 
tbe witness, but rather to place tbe responsibility wboUy upon the other. 77. S- v. 
McCarthy, 18 Fed. Rep. 87, and In re Counselman, 44 Fed. Rep. 368, distinguisbed. 
U- S. v. Érown, 1 Sawy. 531, and State v. Broughton, 7 Ired. 96, foUowed. 

2. Same— Proceedings bepoke Geanp Jury. 

A défendant who testifles in bis own behalf maybe contradicted by showing tbat 
be testified differently bef ore tbe grand jury as a witness against anotber, who was 
charged wltb tbe same offense. 

At Law. Indictment of Horace N. Smith for forgery of a pension 
check. There was judgment of conviction, and respondent excepts. 
Exceptions overruled, and motion for new trial denied. 

The respondent was tried under an indictment eharging forgery and 
the utterance of a pension check, knowing that the indorsement on the 
back was false. On direct examination, one Davis, a witness called by 
the government, stated that he had had some acquaintance with the re- 
spondent's handwriting, by having seen him sign a note, and by having 
received a letter or two from him, one of which he had. Thereupon, 
and without objection, he was permitted to say that the name "A. D. 
ïowne" on the back of the check may hâve been written by the respond- 
ent. This qualified opinion was given hesitatingly. On cross-exami- 
nation, the respondent's counsel called for the letter, and proposed to call 
the attention of the witness to it, and cross-exainine him in regard to it, 
by asking him to point out wherein it resembled the name of A. D. 
Towne on the back of the check. The district attorney objected. The 
court ruled that the letter niight be presented to the witness, and that 
he might be cross-examined in référence to it, for the purpose of testing 
the worth of his opinion, but that it could not go to the jury for pur- 
poses of comparison. The letter was thereupon shown to the witness, 
and he was cross-examined in regard to it, and its resemblance to the 
signature of Towne on the check. The M'itness was halting and uncèr- 
tain, and said there was a chance for doubt. The respondent's counsel 
theu proposed to hâve witness call the attention of the jury to the letter, 
and the similarities and dissiinilarities between it and the name of A. 
Di. Towne on the check. The district attorney objected. There was no 
direct évidence that the letter was in Smith's hand, further than the 
fact that it was signed by him. The court ruled, subject to exception,' 
that the witness could not be required to point out to the jury the man- 
ner in which the letter sustained his opinion by comparison, and that 
the letter could not go to the jury for that purpose. 
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Respondent took the stand in his own behalf, and testified generally 
as to matters set forth in the indictment. It appeared, without objec- 
tion, tliat he had previously testified in référence to the same matters, 
at a preliminary hèaring, and latér before the grand jurj'by whicli he 
was indicted, as a witness against Towne, who was charged with the same 
crime. Although Smith was under recognizance to appear bèfore the 
grand jury upon an investigation based upon a preliminary proceeding 
against Towne, in which the subject-matter of this prosecution was un- 
der investigation, he was in fact willing and anxious to give his testi- 
mony, witb a view of fixing the responsibility upon Towne. So, in this 
sensé, he gave his testimony voluntarily. At the trial he was asked on 
cross-examination, if he did not testify at the preliminary hearing, and 
before the grand jury, and if he did not then give an account of the 
transaction différent from the one testified to at the trial, (thé points of 
différence being stated,) and he answered without objection. Then, 
for the purpose of contradicting him, and disparaging his credibility 
as a witness, the district attorney called the clerk who took minutes be- 
fore the grand jury, aiid ofifered to show that he did testify differently, 
in the respects inquired about, than he had testified on the stand. Re- 
spondent's counseî objected and excepted, generally, on the ground that 
the testimony would disclose the secrets of the grand jury room, and.be 
a violation of the oath which he had taken as clerk. No statute or 
grouhd of objection was suggested otherthan the gênerai objection. 

The foregoing bill of exceptions is allovved. 

The District Attorney, for the United States. 

John S. H. Frink, for respondent. 

Aldeich, J., (ajïer stating th£ facts as ahove.) It is not necessary, in 
this case, to décide whether the common-law rule, which excludes col- 
latéral writings from the jury, will be strictly adhered to, for the reason 
that I find, as a matter of fact, that the respondent 's case was not prej- 
udiced by the testimony of Davis, and the refusai to permit the com- 
parison. The opinion of the witness was so qualified that it was of lit- 
tle value to the prosecution, and upon cross-examination it became more 
uncertain; and, in view of this uncertainty, the respondent's counsel of- 
fered to let the papers go to the jury, and the district attorney objected. 
I thought at the time, and think now, that the government's case was 
weakened, and the respondent's stfengthened, by this affair. 

The contradiction of the :*espondent by showing that he testified dif- 
ferently before the grand jury was of a character to préjudice his case, 
tmd it therefore becomes important to inquire whether this évidence was 
improperly ■ admitted. 

The first objection is based upon the fact that it iiivolved statements 
made in a prbceeding before a grand jury. I do not think the évidence 
was inadmissible for that reason. U. S. v. Farringtcm, 6 Fed. Rep. 343; 
[/. 5. V. m7j(>rt<nc^, 16 Fed. Rep. 765. ■ 

. The second objection is grounded upon section 860 of the Revised 
Statutes of the United States, which statute, it is cohceded, was not 
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in the mind of either court or counsel at the time of the trial, and was 
fjrst suggested as a spécifie groundof exception in argument after verdict. 
Although it may be doubtful, und«r the authorities, whether the ob- 
jection taken at the trial was sufficiently spécifie to save to the respond- 
ent the objection now taken on the ground of the statute, I am inclined, 
for the purposes of this case, to treat the question as fairly and fully 
raised. The question presented, therefore, is this: Should the statute 
in question be so construed as to make it incompétent to contradict a 
party, who testifies in his own behalf, by showing that on another oc- 
casion, in a prosecution against another party, he, as a witness, gave a 
différent account of the transaction, such account of itself having no 
tendency to criminate the witness, but rather to place the responsibility 
wholly upon another? The statute provides that — 

"No pleading of a party, nor any discovery or évidence obtained from a 
party or witness by means of a judieial proceeding in this or any foreign 
coiintry, shall be given in évidence or in anymanner used against him, or his 
property orestate, in any court of the United States in any criminal proceed- 
ing." 

An examination of the bistory of this statute satisfies me that congress 
only intended to do avvay with the liability of criminal prosecution, and 
thereby remove the privilège of refusing to testify in situations where 
under the common law, the privilège exists, to the end that justice may 
be promoted by compelling a witness to tèstity to affirmative matter in 
a prosecution against others, although the évidence sought may tend to 
criminate the witness as well. In other words, the object was to re- 
move the personal privilège, so that évidence against others might be 
compulsorily obtained. In a case where the évidence was obtained 
through the compulsion of judieial proceeding, and tended to criminate 
the witness, the statute would undoubtedly furnish absolute inimunity 
from any use of such évidence to sustain a prosecution against the wit- 
ness. But such is not the situation presented. At the time the re- 
spondent gave the évidence which was used in contradiction, one Towne 
was under prosecution for forging the indorsements on the checkin ques- 
tion, and Smith willingly gave évidence as to the condition of the check 
when he first saw it; his account of the transaction in no way tending 
to criminate, but, on the contrary, to wholly exculpate, himself, and 
fasten the responsibility of the wrong upon Towne. Smith was subse- 
quently indicted for the same offense, and, upon the trial, gave a différ- 
ent account of the condition of the check; and, for the purpose of impair- 
ing his credibility as a witness, the governinent was permitted to show 
that he had made inconsistent and contradictory exculpatory statements. 
This statute was not designed to protect a party from the conséquence 
of making' inconsistent statements for the purpose of wrongfully flxing 
crime upon another, and thereby shielding himseif, but, rather, to pro- 
tect from prosecutions based upon affirmative évidence as to transactions 
which involve the witness with others in questionable proceedings. It 
is against such évidence obtained in judieial proceedings that the statute 
affords protection; and, to render the statute operative as a protection 
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against the conséquences of contradiction, the évidence previously given 
must hâve been self-criminating, and obtained through the power of 
compulsion. So it follows that'^ witness who willingly gives évidence 
which does not in itself tend to self-crimination, but to fix the crime 
upon another, will not, upon subséquent proceedings in whicli he is a 
party, be exempt from the common-law rules as to contradictions and 
•other methods of testing the credibility of witnesses and parties. 

It often happens that justice is promoted by showing that a witness 
or a party has made inconsistent and contradictory statements, charging 
guilt upon others. If this case were to be tried again, and the respond- 
ent should give évidence différent from the exculpatory évidence volun- 
tarily given in his own behalf upon the last trial, it would at least be 
anomalous if such inconsistency could not be shown upon the question 
of crédit. Or suppose, A. being on trial, John should testify that he 
saw B. commit the crime, and upon a second trial of the same case he 
should say that it was C, could it not be shown that the witness had 
made inconsistent and contradictory statements, to the end that the 
value of his testimony should be linown? A construction of the statute 
in question which would shield a witness or a party from the con- 
séquences of such tests would at once destroy common and well-under- 
stood rules of évidence, long ago established for the better administration 
of justice. None of the cases cited by counsel are quite in point; yet it 
may be observed that U. S. v. McCarthy, 18 Fed. Rep. 87, and In re 
Counselman, 44 Fed. Rep. 268, on which counsel for the respondent 
chiefiy rely, involve the self-criminating and compulsory éléments, while 
U. S. V. Brown, 1 Sawy. 531, 536, and State v. Broughton, 7 Ired. 96, 
in reasoning, sustain the view which is hère taken. If I am wrong in 
the construction placed upon the statute, the respondent has a speedy 
remedy by writ of error. The exceptions are overruled, and the motion 
for a new trial is denied. 



New York Belting & Packing Co. v. New Jersey Car-Spring & 

Rubber Co. 

{Circuit Court, S. D. New York. May 35, 1891.) 

Infringemeut op Patent— Asskjnmknt Pekdente Lite — Joindee of Assignée. 

Where the owner of a patent makes aD assignment pending a suit by him to re- 
strain an inlringement, and for damages, but expressly reserves past damages, and 
there is no proof or claim of infringement subséquent thereto, the assignée cannot 
maintain a suit against the defendanc, and should not therefore be joined as com- 
plainant. 

In Equity. 

The New York Belting & Packing Company, a Connecticut corpora- 
tion, brought this suit against the New Jersey Car-Spring & Rubber 
Company in the year 1887, for infringement of a patent. In June, 1890, 
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the original complainant assigned ail its right in the patent under which 
this suit was brought to an English corporation, called the "New York 
Belting & Packing Co., Limited." The English corporation moves for 
leave to file a supplemental bill, in view of the assignment to it of the 
patent in suit in June, 1890. The deféndant's objection is principally 
based upon the grounds that the assignment of the patent in suit does 
not carry back damages; that the assignment of the patent in suit gives 
the English corporation ail title to damages and profits afterJune, 1890, 
but nothing before; that the suit is for infringement occurring before 
March, 1887, and that hence the Connecticut corporation, if entitled to 
damages under the original bill, has not parted with its right thereto; 
that the English corporation, if it wants to corne in ao party complain- 
ant, niust allège infringement of its right after date of purchase, but such 
allégation would be a nevv cause of action, and not a proper subject for 
supplemental bill, in view o( Kennedy v. Bank, 8 How. 610; and that 
the Connecticut corporation, having sold its patent prior to the hearing, 
has lost its right to an injunction, in view of Boomer v. Press Co., 13 
Blatchf. 113; Wheeler v. McCormick, 11 Blatchf. 334, 345; Eledrîcal Ac- 
curmdator Co. v. Brush Electric Go., 44 Fed. Rep. 605; and Brewer v. 
Dodge, 28 Mich. 359. Motion denied. 

Wm. H. L. Lee, for complainant. 

Arthur v. Briesen, for défendant. 

Lacombe, Circuit Judge. No doubt this court, having obtained ju- 
risdiction of this suit, brought by the Connecticut corporation for an in- 
junction and damages for past infringements, would retain the case, and 
decree for the damages, although, by assignment pendeîite lite, reserving 
back damages prior to June, 1890, the présent complainant may bave 
lost ail right to an injunction. Whether the English corporation should 
be joined as complainant seems to dépend upou the question whether it 
could itself maintain a suit against the défendant. Its title to the pat- 
ent dates only from June, 1890. It has no claim for damages for in- 
fringements prior to that time, which were expressly reserved to the as- 
signer. There is no proof, nor any claim, even, of infringements subsé- 
quent to that time. The only proof or claim of infringement is as to acts 
done three years before the assignée became the owner of the patent, and 
not continued since. Upon such averments, the English corporation 
could not maintain a bill for injunction, and therefore it should not be 
made a complainant. 
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HoKE Engravinq Plate Co. v. Schbaubstadteb. 
{CircuU Court, B. D. MissovH, E. D. September 21, 1891.) 

1. Patents for Inventions — Patbntabilitt— Engbavino Plates. 

Claims S, 5, 6, and 7 of letters patent No. 888,361, issued Au^st 31, 1888, to Joseph 
W. Hoke, for engraving plates, are valid. 

S, Samb. 

On an invention by whloh, with the use of silicate of soda or of potash, a soft 
coating is made to adhère to an engraving plate, a patent claimingabase-platewltb 
a smooth, hard, upper surface, and a soft, friable coating of minute particles of 
powdered matter, loosely bonded together, and more strongly bonded to the base- 
plate by a soluble minerai bond, so that the partioles of the coating next the base- 
plate adhère thereto more strongly than the particles above them adhère to them 
or to each other, is void as too gênerai, sinoe it would preclude an invention by 
which the same resuit might bei reached by the use of some other minerai bond 
than ailicata of soda or potash. 

In Equity. Suit for an accounting and to enjoin infringement of 
letters patent No. 338,361, issued August 21, 1888, to Joseph W. Hoke. 
Benjamin F. Eex, for complainant. 
6eo. H. Knight and Wm. Éï. Ecoles, for défendant. 

Thayer, J. In thia case défendant admits infringement, — net in- 
fringenient of certain spécifie claims, but infringement generaJly; there- 
fore, the burden is on the défendant to show the invalidity of ail the 
claims of the patent. He has not succeeded in doing so to my satisfaction. 
The third, fifth, sixth, and seventh claims, in my judgment, bave not 
been successfully assailed, and are accordingly upheld. For reasons 
that were to some extent indicated at the trial, I hâve concluded that 
the first and second claims ought not to bave been allowed. They are 
too broad, — broader, in fact, than the invention. They are so drawn 
aa to cover ail processes of making a certain kind of "engraving plate," 
whereas the inventor has only discovered and desoribed one process. 
Furthermore, the new article of manufacture claimed is not new, except 
in the sensé that the inventor bas employed a new ingrédient to form 
the soft, friable coating ôf the plate on which the engraving is donc. 
The two claims in question are as folio ws: 

"I daim — (1) as a new artiele of manufacture, an engraving plate havlng 
a base-plate with a smooth, hard, upper surface and a soft, friable coating of 
minute particles of powdered matter, loosely bonded together, and having 
tliose particles of the coating next the base-plate more strongly bonded to it 
than the particles above them are bonded either to them or to each other; (2) 
as a new article of manufacture, an engraving plate composed of a base-plate 
having a smooth, hard, upper surface, a soluble minerai bond, and a soft, fri- 
able coating of fine earthy particles, loosely bonded together, and more strongly 
bonded to the base-plate by said soluble minerai bond, so that the particles of 
the coating next the base-plate adhère thereto more strongly than the parti- 
cles above them adhère to them or to each other, as and for the purposes de- 
Bcribed." 

It will be observed that the patentée claims substantially every kind 
of engraving plate having a coating composed of minute particles of pow- 
dered earthy matter, the particles whereof hâve the property of adhering 
more strongly to the base-plate than they adhère to each other. In bis 
spécification, however, be onlv describes one way in which such a coat- 
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ing can be formed, and that is by mixing certain kinds of finely pow- 
dered earthy matter with water, and adding thereto, as a bond, a few 
drops of silicate of soda or silicate of potash. The pasty mixture is thea 
spread over the surface of a smooth métal base-plate, and heated, and, 
as the inventer says, the particles of the coating thus formed hâve a 
stronger affinity for the base-plate than they hâve for each other. The 
stronger affinity for the base-plate, however, is confessedly due to the 
peculiar chemical qualities of silicate of soda or potash, which is used 
as a bond. The merit of the invention seems to consist in the discovery 
of the great advantages to be gained by using silicate of soda in making 
a coating for engraving plates, and also in discovering and pointing eut 
in what proportions, and in what way, it may be used to produce the 
best results. It is true that the patentée says in his spécification that 
he "was the first to discover the desirability of bonding the particles of 
the coating very loosely together, and more strongly to the base-plate 
than to each other;" but, even if that is so, he is not entitled to a monop- 
oly of every method of attaining a given resuit, merely because he bas 
discovered that such a resuit is désirable, and one mode of attaining it. 
Particularly is that the case when the product of the process is not dis- 
tinctively new, but is merely superior to a product of the same gênerai 
kind that was previously known. It may be that some person will here- 
after succeed in concocting a coating for an engraving plate that will be 
much superior to complainant's by the use of an ingrédient in place of 
silicate of soda or potash which will hâve the property of bonding the 
particles more strongly to the base-plate than to each other, and in that 
event no reason is perceived why such an inventor would not be entitled 
to a patent, or why he should pay tribute to the complainant. Prof. 
Morse discovered that electro-magnetism could be made to print intel- 
ligible characters at any distance, and he devised one practicable method 
of applying it to that use. He accordingly claimed the use of the gal- 
vanic current as a motive power to print intelligible characters at a dis- 
tance, but the claim was held to be void. Morse v. O^ReiJly, 15 How. 
106. That case is very similar in principle to the one at bar. Mr. 
Hoke, baving discovered, as he says, that silicate of soda, when em- 
ployed to bond the coating of an engraving plate, hasthe chemical prop- 
erty of attaching the particles of the coating more strongly to the plate 
than to each other, and that that is a désirable resuit, accordingly draws 
his claims so as to coverthe use of any other liquid or substance in mak- 
ing a coating that may hereafter be discovered to possess the same chem- 
ical quality. 

I am satisfied that claims one and two are too broad, and cannot 
stand. It is not even probable that the patentée was the first to dis- 
cover the desirability of bonding the particles of the coating more strongly 
to the base-plate than to each other. Indeed, it seems almost self-evi- 
dent that every artist who bas heretofore handled an engraving tool must 
hâve discovered how désirable it was that the engraving tool should eut 
through the coating easily, without causing the coating to flake from 
the base-plate. The necessity, not to say desirability, of the coating 
adhering closely and evenly to the plate, was a fact that must bave made 
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itself apparent to ail artists. How to make a coating having the désir- 
able quality in question was the problem to be solved. The patentée in 
this case says he has solved it in one way by the use of certain ingré- 
dients, and he is eutitled to his process, and the particular product of 
his process described in the third claim. 

A decree maybe entered for an injunction, and an aecounting, if com- 
plainant desires it. 



Qdstin V. New Albany Rail-Mill Co. et al. 
^Circuit Court, D. Indlana. August 29, 1891.) 

1. Patents for Inventions— Demcb fok Caruting Railroad Rails— Anticipation. 

The flrst and second olaims of reissued letters patent No. 7,898, (original No. 190,- 
211, dated May 1, 1887,) "for improvement in apparatus for carrying railroad rails, " 
■whereby the upper surface of the carrier is arrangea at or below the level of the 
bed, and proyided wlth projecting catches in combination with the bed, the driving 
chains, and the guide-rails, are anticipated by the patent to While and Wostenholm, 
March 19, 1872, No. 124,687. 

2. Samb. 

The third daim of said letters patent, in référence to "the combination with an 
endless chain, B, subject to expansion by hot rails of a puUey, b, arranged in aslide 
bearing, D, held by a movable weight, " is void, in view of the prier art, and antic- 
ipated by the patent to S. E. Jewett, June 9, 1874, No. 151,705, showiug a movable 
pulley coutrolled by a weight at the end of a chain. 

In Equity. 

The plaintiff", as the grantee of reissued letters patent No. 7,898, (orig- 
inal No. 190,211, dated May 1, 1887,) for "improvement in apparatus 
for carrying railroad rails," sues for an injunction and for damages on 
account of alleged infringement of the first, second, and third claims of 
the reissue. The claims read in this wise: 

"(1) The sliding shoes, links, or carriers. G, provided with projecting 
catches, in combination with the guide-rails, B 2, the bed, A, and suitable carry- 
ing and actuating devices arranged substantially as described, whereby the 
upper surfaces of the shoes are located at or below the level of the bed, as and 
for the purposes set forth. (2) ïhe shoes, linlcs, or carriers, G, having their 
upper surfaces arranged at or below the level of the bed, and provided with 
projecting catches, in combination with the bed, the driving chains, and the 
guide-rails, B 2, substantially as and for the purpose described. (3) The com- 
bination with an endless chain, B, subject to expansion by hot rails, of a pulley, 
b, arranged in a slide bearing, D, held by a movable weight, as sliown and 
described. " 

Besides disputing the validity of the reissue, the défendants deny both 
infringement and invention, and, in proof of the pi-ior art, refer to the 
foDowing list of patents: No. 155,384, dated September 29, 1874, to J. 
L. Pennock; No. 154,152, dated August 18, 1874, to R. R. Reynolds; 
No. 124,867, dated March 19, 1872, to While and Wostenholm; No. 
148,799, dated March 24, 1874, to J. E. Austin; No. 186,423, dated 
January 23, 1877, to C. R. Jacoby; No. 159,790, dated February 16, 
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1875, to P. D. Burgher; No. 164,001, datedJune 1, 1875, to A.Hunt; 
No. 154,705, dated June 9, 1874, to S. E. Jewett; No. 141,004, dated 
July 22, 1873, to S. E. Jewett; No. 187,870, dated February 27, 1877, 
to M. Lally; No. 145,908, dated December 23, 1873, to AV. Sellers; No. 
3,077, dated May 8, 1843, to Adams and Hanimond. 

The foUowing were the claims in the original application, as first pre- 
sented; 

"(1) An apparatus for condueting railsto the cooling bed, composed of a 
bed-frame, A, and et movable chains, B, with the carrying shoes, C, for taking 
up and storing rails substantialiy in the manner and forthepurpose setforth. 
(2) ïhe movable endless chains, B, running in the grooved guide-rails, B 2, at 
a level with or slightly below the level of the cooling bed, so as net to inter- 
fère with storing rails, substantially as specified. (3) The combination of 
the endless carrying chains, B, with fixed driving puUeys and sliding and 
weighted tension pulleys, to provide automatically for the contraction and ex- 
pansion of the chains, substantially as and for the purpose described." 

Thèse claims were rejected by the examiner of the patent-oflBce, — the 
first and second because "believed to be wanting in any substantial nov- 
elty, in view of what is shown in the patent to While and Wostenholni, 
March 19, 1872, No. 124,687;" and thethird because "foundto be sub- 
stantially met in the patent to S. E. Jewett, June 9, 1874, No. 151,- 
705;" and thereupon the applicant amended by substituting for the three 
claims the foUowing single claim, which was allowed as the first claim 
in the original letters: 

"Tlie combination with an endless ehain, B, subject to expansion by hot 
rails, of a puUey, 6, arranged in a slide bearing, D, held by a movable weight, 
as shown and described." 

The second claim of the original letters cuts no figure hère. As orig- 
inally presented, the first claim of the application for reissue read as 
folio ws: 

"(1) The shoes, links, or carrier, C, having their upper surfaces arranged 
at or below the level of the bed, and provided with projecting catches, in com- 
bination with said bed, and with mechanism for actuating the shoes, sub- 
•stantially as described." 

This was rejected, because "substantially anticipated in the patent to 
J. R. Jacoby, January 23, 1874, No. 186,423;" and thereupon the first 
claim as quoted was substituted and allowed. 

The application for the reissue contained the foUowing disclaimer, 
which has référence to the While and Wostenholm patent: 

"In relation to the feature of the sliding shoe, as combined with the carry- 
ing chains, I would state that I am aware tliat a carriage or truck mounted 
upon vvheels, and having its upper surface above the level of the bed, has 
been heretofore used for a similar purpose in connection with a chain; but 
this elevated carriage, it will be seen, does not take the rails automatically off 
the bed, but nécessitâtes, by reason of its élévation above the bed, the inter- 
mediate handling or loading of the rails thereupon. I therefore disclaim this 
arrangement, and confine my invention with respect to this feature to the 
shoes, links, or carriers having their upper surfaces at or below the level of 
thè bed, so as to remove the rails automatically Vjy sliding tliem along the bed, 
and thus dispense with this intermediate handliug or loading of the same." 
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J. H. Raymond and S. P. Dowthart, for complainant. 
Augustus L. Mason, for respondents. 

Woods, J., (after stating the facts.) The patentée, it is clear, was in 
no sensé a pioneer, and the improvement lie claims to hâve made was not 
of a character which, under récent rulings of the suprême court, can be 
called invention. Saying uothing of the other références to the prior 
art, some of which are not without signifîcance, the complainant's ap- 
paratus differs niechanicalJy from that shown in the patent to While and 
Wostenholm only in the fact that in the latter, instead of the sliding bar 
on a level with or belqw the bed, there is euiployed a trucli which, as 
described, rises above the bed in such manner as to require, when the 
apparatus is in use, the a(Jditional labor of loading and unloading the 
rails. In ail other respects the parts of the two devices are substantially 
the same, and are cômbined in the same relation to ea:ch other. In- 
sisting, however, that there is novelty and invention in bis apparatus, 
the complainant's counsel says: 

"Thp convenient expression to distinguish this new apparatus from tliese 
several prier patents that showeaeh n part or an équivalent for a part thereof, 
is that the carrying device in complainant's apparatus is at or below the level 
of the cooling bed." 

And, speaking to the same point, the complainant's expert witness 
says: 

"I flnd [speaking in a gênerai way of ail the patents,] that a fundamental 
différence exists between the devices therein shown and those which form the 
subject of the Gustin claims, in that none of the patentsprior to Gustin show 
an apparatus which is adapted to the réception of the hot rails across the cool- 
ing bed, and the sliding of said rails on the ways of the bed without further 
handling, in loading and unloading theni, being necessary." 

The problem being to dispense with the labor of loading and unload- 
ing the rails, it was necessary in the While and Wostenholm apparatus 
only to lower the truck to a level with and extend its track across the 
receivingbed; and to do that, it is plain, required nothing more than ordi- 
nary mechanical skill. But once that was done, it is quite clear that 
the complainant's design was completely anticipated. 

In respect to the third claim, little need be said. By its terms it is 
extremely narrow, and, in the light of the prior art, if not upon com- 
mon knowledge without proof, is void for want of novelty. The Jewett 
patent No. 151,705, supra, shows a movable pulley controlled by a weight 
at the end of a chain, and it is only in the fact that the endless chain of 
the complainant is described as "subject to expansion by hot rails" that 
a distinction can be asserted. By using those words, the complainant 
left the public free to employ any apparatus, though similar or even 
identical in construction with bis own, for any use in which the chain 
was not subject to expansion by hot rails. But it needs neither argument 
nor authority to demonstrate that an old apparatus cannot be patented 
for a new use. The bill is dismissed for want of equity. 
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Regan Vapoe-Engine Co. v. Pacimc Gas-Enginb Co. a aL 
(Circuit Couru N. D. CaWomia. July 37, 1891.) 

L Patekts k>r Inventions— Liobnse—Assignmbnt—Futuke Impbovements. 

E_hibit F, eopied in opinion, construed, and held to be not only a license, but an 
«S3ignm8ct of the improvements of the invention that might thereafter be made, 
and patents obtained therefor. 

(. AaSIONMEHT OF PATENTS— AOKEEMBNTS ReLATING THERETO, HOW CoNSTRUED. 

An agreement which recites the f act of the assignments of préviens patents a& 
a part of the considération for its exécution, although executed the day after the 
exécution of thé assigoments, should be construed, with référence to said assign- 
ments, as constituting part of the same transaction. 

B. ASSIGNMENT OF RiGHT, TiTLE, AND IntEBEST. 

Where an acaignment is made by the patentée for certain speoifled territory, and 
a "ubseçuent assignment made of ail " his right, title, and interest " in the patents, 
held, that bis interest was in and for the States and territories not included in his 
flrst assignment. 

In EquJty. On exception to master's report. 

Bill by the Regan Vapor-Engine Company against the Pacific Gaa- 
Engine Company and others for infringement of a patent. 
Langhome & Miller, for complainant. 
John L. Boom, for respondents. 

Hawley, J. From the master's réport it appears that on the 16th 
day of Jnûe, 1885, letters patent No. 320,285, for a gas-engine, were 
issued to Daniel S. Regan; that on the 29th day of December, 1885, 
anolber patent oiï gas-engines, No. 333,336, waa issued to Regan and 
John H. Eichler jointly; that on the 14th day of May, 1836, Regan and 
EicMer assigned to W. T. Garrett ail their right, title, and interest in said 
patents in the states of Califomia, Oregon, and^Nevada, and in the ter- 
ritories of Utah, Washington, Montana, Idaho, Arizona, and New Mex- 
ico; that this assignaient (Bxhibit D) was duly recorded in the United 
States patent-office on March 10, 1888; that on the same day Regan as- 
fiigned to Grarrett the same territory, in a pending application, ail his 
right, title, and interest in and to said invention, for new and useful im- 
provements in gas-engines, and the letters patent therefor when granted; 
that this assignment (Exhibit E) was executed and delivered to Garrett, 
but was not recordàl; that on the 15th of May, 1886, an agreement 
(Exhibit P) was made, executed, and delivered by and between the said 
Regan and W. T. Garrett, which, after reciting the territory in which 
each are the owners, respectively, of inventions appertaining to improve- 
ments in gas-engines, reads as follows: 

"And whereas, it is probable that one or the other or both of said parties 
may hereafter make other and further inventions and improvements in gas- 
engines, and in the meclianism by wiiich they are operated; and wtiereas, the 
said parties désire to bave ail the benefitsof ail such inventions and improve- 
ments, each witbin his own territory, as hereinbefore described andspeeitied: 
New, therefore, in considération of the premises and tlie mutual covenants 
and agreements herein made, we, the said William ï. Garrett and Daniel S. 
Began, do bereby license and grant and convey each to the other, withiu and 
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throughout ail the states and territories owned by eacb, respectively, ail such 
inventions artdimprovementa, whether paterited or not, which niay be hère- 
after made by either ot us; that is to say, that I, said Daniel S. îlegan, da 
liereby lieense and convey to William T. Garrett the t'ull and exclusive right 
to manufacture, use, and sell, vvithin and tlirougliout the states of California, 
Oregon, Nevada, and Colorado, and the territories of XJtah, Washington, 
Montana, Idaho, Arizona, and New Mexico, ail inventions and iinprovements, 
whether patented or not, which I may hereafter make in gas-engines, or in 
the processes or mechanism by which they are operated." 

Then folio ws a like covenant from Garrett to Regan; that this agrée- 
ment was never recorded; that the said Garrett on the 21st of December, 
1889, sold and transferred ail his right, title, and interest in and to the 
assignments and agreement above speeified to M. M. Barrett, and the 
said Barrett, on the 2d of May, 1890, transferred his interests therein to 
the respondent; that on the 9th of August, 1889, Regan procured an- 
other patent on gas-engines, No 408,356, and assigned a half interest 
therein to one Sanford S. Bennett; that this assignment was duly re- 
corded in the patent-office; that thereafter, on the 22d day of October, 
1889, Regan and Bennett, sold their right, title, and interest in said pat- 
ent for the United States to complainant; that, it subsequemly appear- 
ing that this patent was defective, the complainant surrendered it, and, 
under the laws of the United States, obtained a reissue. No. 11,068, 
dated April 1, 1890, in its own name. This suit is based on that reis- 
sued patent, and is for an infringement thereof. Respondents filed a 
plea in abatement to the suit, claiming that, by virtue of the several as- 
signments above mentioned, they are the owners and holders of the titlo 
to the reissued patent in the states and territories named on the Pacific 
coast. This plea was referred to the master, and the case now cornes be- 
fore the court upon the exceptions of respondents to the master's report, 
finding that the plea is bad. 

Some preliminary objections were urged by complainant to a consid- 
ération of this case, upon the ground that the exception taken by the 
respondents were insuflicient to affect the master's report. It is enough 
to say, upon this point, that I consider the exceptions sufScient in this 
respect. 

The conclusions upon which the report of the master is found may be 
briefly summarized as follows: (1) That Exhibit D is the only one of 
the documents otfered by respondents which "has any relevancy to the 
issue submitted by the plea;" (2) that an invention not in existence, 
"but which may hereafter be devised, — a mère possibility, — having no 
tangibility or substance whatever, * * * cannot be the subject of 
a conveyance;" (3) that, if the agreement (Exhibit F) is in efiect an 
agreement to convey, it was not made after the patent was issued, or after 
the invention was made, and hence the respondent has no equity, as 
against the complainant, who is "an innocent purchaser for value;" (4) 
that it appears from the instrument itself "that nothing more than a 
lieense was given or intended ; that the words of conveyance used are 
'lieense, grant, and convey,' and the right assigned is 'the full and ex- 
clusive right to manufacture, use, and sell' within speeified territory;" 



EEGAN VAPOR-ENGINE CO. V. PACIFIC GAS-ENGIXE CO. 513 

that "thèse rights not being conveyed to Garrett and his assigns, and the 
right to li censé others to make and use not being specified or convej^ed, 
the instrument can, at best, be regarded as nothing more that the grant 
of Personal power to the licensee, which is not transférable by him to 
another." It is undoubtedly true that the assignment (Exhibit D) con- 
stitutes the basis upon which the entire transaction between the parties 
was founded; but it does not necessarily follow that it is the only docu- 
ment which has any relevancy to the issue subraitted by the plea. ïhe 
documents relate to each other, and refer to one gênerai transaction. In 
Exhibit D référence is made to the privilège secured by the letters patent, 
"and the assignments thereof, and contracts concerning the same." What 
contracts? There were no contracts between the parties, as shown by 
the testimony, except as set forth in Exhibit F. A contract of some 
kind was within contemplation of the parties at the time of the exécution 
of Exhibits D and E. The mère fact that Exhibit F was not executed 
until the next day does not, of itself, establish the fact that it was a sep- 
arate and independent transaction. The fact of the assignments of the 
previous patents is recited in this agreement as a part of the considéra- 
tion for its exécution. It is apparent that the parties at the time had 
the entire transaction under considération. The récitals in the respective 
instruments are of such a character as to authorize the court to treat the 
documents as having référence to one transaction, and they should be 
construed together. Exhibit P is not only a license, but an assignment, 
of the inventions or improvements of the invention that might thereafter 
be made, and patents obtained therefor. This is the conclusion reached 
by Mr. Justice Sawyee in the case of Regan Vapor-Engine Co. v. Pacific 
Gas-.Engine Co., (recently decided upon demurrer.)* It was said in LÂt- 
tlefield V. Pen-y, 21 Wall. 226, that "an assignment of an imperfect in- 
vention, with ail improvements upon it the inventer may make, is équiv- 
alent in equity to an assignment of the perfecled results." In construing 
the effect of the assignment in that case, which was in several respects 
similar to this, the court said: 

"If tbe assignment, in precisely its présent form, had been executed after 
the last reissue was granted, we think it would hardly be claimed that tlie 
légal title to ail the présent outstanding patents did not pass with it. What 
such an assignment could do in respect to légal titles this has done in respect 
to such as are équitable. ïhe contest is now between an assignor in equity 
and his assignée. A court of equity will, in such a case, give the same etïect 
to an équitable title that it would to one that was légal." 

Although Exhibit F was not recorded, yet the référence made to "con- 
tracts concerning the same" in Exhibit D would seem to be sufBcient to 
put any subséquent purchaser upon inqniry. But, in any event, the 
Regan Vapor-Engine Company does not own the patent for the whole of 
the United States. The prior assignment for the Pacific coast states and 
territories to the Pacific Gas-Engine Company conveyed an équitable in- 
terest in the patent. The subséquent assignment by Regan onlj^ conveyed 
"his right, title, and interest" in the patent, and his only interest was 

'No opinion filed. 

v.47F.no.7— 33 
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in and for the states and territories not included in his first assignment. 
The principles announced in Turnbutt v. Plow Co., 6 Biss. 225, are, in 
my judgment, applicable to the facts of this case. The court, in dis- 
cussing the validity of the respective assignments in that case, said: 

"ïhe true construction of such an assignment is that, where there is a re- 
siduary interest left in the assigner under the patent within the territory 
lïienlioned, it must be construed as only conveying that residuaiy interest. 
I mean, of course, where he has previously parted with some interest under 
the patent in a portion of the territory. For example, in this case the pat- 
entée has conveyed ail his interest in the patent in Henderson and Warren 
counties in 1860, but he had left and had a right to convey ail his remaining 
interest in the state of Illinois; and when he stated that he conveyed ail the 
interest whicli he had under the patent in the state of Illinois, and that the 
assignment was to vest in the assignée ail his right under the patent in the 
state of Illinois, as tully and entirely as the sarae would hâve been held and 
enjoyed by him if the assignment had not been made, we must conslrue it as 
not indicating on his part an intention to convey wliat he had previously con- 
veyed to other parties. * * * Where there has been a conveyance of 
property, which is unrecorded, and a conveyance at'terwards of the grantor's 
rights and title in the same property, which is recordfd, if tliere is anything 
upon v^hich the second conveyance can operate it does not eut off the prior 
deed." 

The same views were again declared in the same case in 9 Biss. 334, 
14 Fed. Rep. 108, where the court said: 

"Where there was a residuary interest left in the assigner undef a patent, 
within the territory mentioned, the words, 'ail the right, title, and interest' 
of the patentée, in the conveying clause of an assignment, are to be construed 
as conveying only such residuary interest, though the prior deed of assign- 
ment by which the patentée had alienated a part of his original interest in the 
territory had not been recorded when the later assignment was made." 

For the reasons stated the exceptions to the master's report wili be 
sustained. 
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Campbell v. Mayor, Etc., oe New York. 
{Circuit Court, S- D. New Torh. September 4, .1891.', 

1. Patents POB Inventions— Validitt—Pbios Use. 

Where an inventer experiments in good faith and with reasonable diligence to 
perfect histûvention, and within two years after its completion applies for a pat- 
ent, his patent will not be defeated by the fact that another constructed and sold a 
form of the invention, without his knowledge, during tbe time of the experiments, 
and before its completion, thoughmore than two years before the application. 

2. Same — Relief-Valve in Fiee-Engine Pumps. 

Letters patent No. 43,930, granted May 34, 1864, to James Knibbs, for a relief- 
valve in steam flre-enginè pumps, are valid. 

In Equity. 

Marcus P. Norton, Uorace G. Wood, and Harvey D. Haâlock, for orator. 

Frédéric H. Betts and Samuel R. Betts, for défendants. 

Wheelee, J. This suit is brought upon patent No. 43,920, granted 
May 24, 1864, on an application filed May 13, 1864, to James Knibbs, 
assigner, for a relief-valve in steam fire-engine pumpis. It was heard 
in 1881, and the patent was sustained notwithstanding évidence that 
the Araoskeag Manufacturing Company of Manchester, N. H., had con- 
structed and sold engines containing the invention more than two years 
before the application for the patent, because one was made to contain 
it at the request of the inventer for experiment, and the others were 
■made to contain it and sold without his consent and allowance. 20 
Blatchf. 67, 9 Fed. Rep. 500. After the décision in Andrews v. Hovey, 
123 U. S. 267, 8 Sup. Ct. Rep. 101, and 124 U. S. 694, 8 Sup. Ct. 
Rep. 676, that the consent and allowance of the inventer was not neces- 
sary to defeat a patent by prier construction and use of the invention 
by others, the défendant moved for a rehearing, on which the patent 
was, for this cause held to be in valid. 35 Fed. Rep. 504. After that, 
on motion ef the orator, the proofs were opened as to use of the inven- 
tion by the Amoskeag Manufacturing Company prior to the application 
for the; patent. 36 Fed. Rep. 260. And after this leave was granted 
for an aniendment of the answer, and for évidence as to the construc- 
tion of relief- valves on the feed-pumps of the United States naval steam- 
ship Powhatan in 1852, and on the steam-ship Knoxville in 1854, and 
use of theni afterwards. Much évidence bas been taken upon thèse 
issues, and the cause bas now been heard on thèse questions upon ail 
the proofs. The preofs show clearly that the feed-pumps of the Pow- 
hatan did bave an autematic relief-valve, working against a weight en 
an outside tube, for the return of the excess of water not needed by the 
boilers frora the discharge to the supply side of the pumps; and that 
the feed-pumps of the Knoxville had such a valve within the pumps, 
working against a spring, for the same purpose. If the patent was only 
for the process of returning any excess of water from the discharge to 
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the siiction sides of such force-pumps, it would, probably, be defeated 
by thèse, and perhaps other, prior déviées. But the second claim of 
the patent is for the Connecting of the discharge or force side of steam 
fire or other engine pumps with the suction or supply side thereof by 
means of the tube and regulating valve, or any équivalent therefor, and 
for the purposes described and set forth. It is the mechanism described 
for the purpose described — which is the return by this mechanism or 
its équivalent of the excessive water on restriction of the discharge in 
a steam fire-engine from the discharge to the suction side of the pump 
— that is patented. The pumps of the steam fire-engines to which thia 
invention was applied hâve a piston working in a barrel in a cylindrical 
shell between valves at the heads of the shell, which is divided in 
its interior by a partition each way from the barrel, separating it into 
suction and discharge sides. The relief-valve of the feed-pumps of the 
Powhatan engines could not be put upon, nor those of the feed-pumpa 
of the Knoxville engines into, thèse pumps without material changes in 
their structure; and neither the weighted valve of the one nor the spring 
valve of the other would be adéquate to the great and sudden variations 
in delivery and pressure required of steam fire-engines in actual use. 
A hand-valve, or one which could be worked by hand beyond what 
would be done by automatic devices, was required. Knibbs' invention 
was greater than merely putting thèse valves to a new use for an ahalo- 
gous purpose. It is not the same as the putting the car-truck under 
the locomotive was in Pemm/lvania R. Co. v. Locomotive Truck Ce, 110 
U. S. 490, 4 Sup. et. Rep. 220. It was changing the form and mode 
of opération of the devices, and adjusting them to new conditions of a 
use, although analogous, for a new purpose, quite différent from that 
of the steady working of a feed-pump by connection with the engine 
against the constant and not much varying pressure of the boiler. In 
view of the changes to be wrought out to meet thèse new conditions and 
requirements, the valves of thèse feed-pumps do not appear to deprive 
Knibbs' invention, which is admittedly of great utility, of patentable 
novelty. 

The Amoskeag Manufacturing Company built the steam fire-engine 
Arba Reade for the city of Troy, and delivered it there in March, 1860. 
Knibbs' was foreman having it in charge. He put this invention, in a 
rather crude form and make, on the outside of that engine. It worked 
well, but he thought he could improve it. The city wanted another 
engine, to be called the J. C. Osgood. At bis reqUest the authorities 
consented that the invention should be built into it for further experi- 
ment. In July, 1861, the agent and superintendent of that company 
were at Troy, negotiating for building it, and were shown the invention. 
Some one suggested that the valve might be made to work through the 
shell of the pump to a Seat on an opening in a recess to one side of a 
part of the partition between the suction and discharge sides of the 
pump, so that the water could be pumped round and round through 
that opening. They agfeed to build the engine in that way. On their 
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return to Manchester they found agents of the city of Hartford there 
after a steam fire-engine. They built and delivered one — the Phœnix 
— in November, 1861. They delivered the Osgood to Troy in January, 
1862; the Atlantic to Lawrence, in March; and the Governor Hill to 
Concord, in April, 1862; and ail went into use before the application 
for the patent. Much évidence has been taken as to whether thèse an- 
gines other than the Osgood contained this invention when built. The 
Phœnix, built first, has been produced in court. The shell of the 
pump, piston-barrel , and partition between suction and discharge sides, 
are cast in one pièce. A recess of a part of the partition to one side, 
with an opening and valve-seat in the wall of the recess, are in it, and 
niust hâve been cast with the shell. A valve works through the shell 
to the seat, and it contains the invention as patented. The engine went 
back to the builder's works in 1865 for extensive repairs, and the ora- 
tor insists that this shell was put in then, or has been since. A spéci- 
fication of the parts to be put into the engine was written in the books 
of the Company before it was built. In it is: "Main pumps to be ail 
of brass, with the connection between the pump and boiler." This 
invention allowed steam to be kept up in the boiler without throwing 
water from the pump. This connection could hâve been nothing but 
this relief valve in the pump to take pressure frora the boiler. Patterns 
on castings were nurnbered consecatively, and définitions of the num- 
bers kept in a book. Among them was 16,110, a "valve to connect 
top and hottom of main pump" of the Phœnix. The pattern of this 
valve is produced, with the number upon it. The pump was to stand 
upright. The water was to be drawn and forced through valves in the 
heads at the top and bottom of the main pump; and this valve would, 
in a sensé, connect the top and bottom of that pump. The engine 
when made was to be di-awn by hand. It was changed to be drawn by 
horses in 1864. A photograph was taken of it, with the hand rigging 
on it, which shows the relief-valve handle upon it distinctly. The re- 
pairs in 1865 were ail charged for by items in the company's books, and 
no charge, nor room for any, of a new pump-shell is found among 
them. The oral évidence as to whether the valve was there when the 
engine was built is conflicting; the prépondérance of it is, however, 
that it was. In view of the whole, no reasonable or fair doubt but that 
it was is left. Many insinuations hâve been made in the record against, 
and much hard criticisra by some counsel in argument upon, the con- 
duct of the superintendent of the Amoskeag Manufacturing Company 
in respect to the évidence as to this engine, but without apparent just 
foundation. Upon the proofs the invention has lately been in the At- 
lantic in the same form as in the Phœnix, and doubtiess was put there 
when the engine was made. Whether it was in the Governor Hill rests 
almost wholly on oral proof, and is, perhaps, reasonably doubtful. 
Whether it was in more than one of thèse engines does not, however, 
seem to be material. Egbert v. ïJppinann, 104 U. S. 333; Hall v. Mac- 
Neale, 107 U. S. 90, 2 Sup. Ct. Rep. 73. 
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Thé évidence also satisfactorily shows that vvhen Knibbs first put his 
invention onto the Arba Reade it worked well, but he thought he coald 
improve it^ that he soon applied to a solicitor with référence to obtain- 
ing a patent for it, who advised him to perfect it as well as he could 
first; that it worked well in the Osgood, and he again applied to his so- 
licitor, who fnrther adviged him tomake itas perfect as he could on the 
Arba Reade; that he altered it on the engine by making the passage 
larger, and the valve partly autoniatic, in February, 1863; that he was 
satisfied that this was the best fornj, and again applied to his solicitor, 
who had a niodel and drawings made, and rnade the application for the 
patent; that this last form was not mentioned in the application because 
his; solicitor thought the specilicatioh and daims as drawn would cover 
ail forms; that he did not in fact abandon his invention to the public, 
but, in view of the small number of fire-engines in use an3'where then, 
and as the Arba Reade and the Osgood were the only ones within his 
reach to which he could apply it for experiment, he used due diligence 
in perfecting it; that when the agent and superintendent of the Amos- 
keag Manufacturing Company met the agents of Hartford they made it 
known to them, and agreed to put it into the Phcenix; that the super- 
intendent soon after that went again to Troy, to further settle the détails 
of the Osgood, and saw Knibbs, but did not make known to him, nor 
to any one there, that they had agreed to put it into the Phœnix, made 
it known to others, or intended to use it otherwise than to put it into 
the Osgood; that he did not make it known otherwise than by applying 
it to and using it on the Arba Reade, and having it put into and used 
in the Osgood, and did not know, of any use of it by the Amoskeag 
Manufacturing Company or otherwise than on the Arba Reade and Os- 
good till after his application for the patent; and that tlie infringing en- 
gines hâve partly automatic valves, such as he finally used on the Arba 
Reade. Putting the invention into the Osgood in the form used there, 
and testing it, was an important step in its progress. The Phœnix was 
built before the Osgood, and delivered to Hartford and put into use be- 
fore Knibbs had seen the Osgood, or had any chance to observe its 
working. That he at once observed how it worked is shown by the de- 
fendant's wijtness Coliins; and that he then commenced making patterns 
and a valve for his improvement on the Arba Reade, and applied itas 
soon as he could get that engine otf duty for that purpose, is shown by 
his own cross-examination. The Atlantic and the Governor Hill and 
others, which may hâve contained the invention two years before the 
application for the patent, were ail built, delivered, and put into use 
either while he was waiting for and observing the workiag of the inven- 
tion in the Osgood, or while he was making the patterns and valve for 
putting the improvement on the Arba Reade, or while he was waiting 
to get the Arba Reade off duty for putting them on; and the infringing 
engines hâve the opening through the partition between the discharge 
and suction sides of their pumps and the valve-seals of the Osgood, as 
well as the partly automatic and partly hand valve of the Arba Reade. 
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Thus the construction, sale, and use of engines relied upon to defeat the 
patent were ail had while the invention-, as infringed, was being made, 
and before it was completed. That the patent covers the whole inven- 
tion, although it does not specify the form of it put into the Osgood, 
or last put upon the Arba Reade, is not questioned. That the construc- 
tion of the Phœnix and Atlantic embodied the invention as patented 
is equally clear. 

If mère constructing, selling, and using more than two years before 
the application for the patent what would hâve been an anticipation, if 
made before the invention would defeat a patent, then the constmc;'on, 
delivery, and use of the Phœnix and Atlantic, or either, would defeat 
this patent. Exactly who suggested an opening in a recess of the parti- 
tion between the discharge and suction sides of the puinp for a seat to 
the valve in the Osgood is not clear; and whether it would work well, 
or, with the valve, be an obstruction, was doubtful; but, if any of those 
who put it into the Phœnix did and had got a patent for it, the provis- 
ion of the act of 1836, that a patent surreptitiously or unjustly obtained 
"for that which was in fact invented or discovered by another, who was 
using reasonable diligence in adapting and perfecting the same," might 
be defeated by pleading and proving foese facts, was in force; and it 
could hâve been defeated by pleading and proving what Knibbs was do- 
ing, and the invention would hâve been leift to him. 5 St. p. 117, § 15. 
Construction, saie, and use without a patent would not seem to bave 
greater force than a patent which would cover them, vnless made to so 
hâve by positive statute. However that niay be, this provision shows 
that au inventer foUowing up his invention has an inchoate right to it 
protected bylaw. Putting this invention into the Phœnix and Atlantic 
and other engines, if any, at that time, was an unlawful, and therefore 
an unjust, invasion of this right in Knibbs. This might defeat the 
right to use thèse spécifie engines under the first clause of section 7 of 
the act of 1839, (5 St. p. 353.) Kmdall v. Winsor, 21 How. 322. Some 
of the construction and use there was more than two years prior to the 
application, and would seem, if lawful, to hâve been adéquate to defeat 
the patent under the second clause of that section. Andrews v. Hovey, 
123 U. S. 267, 8 Sup. Ct. Rep. 101, 124 U. S. 694, 8 Sup. Ct. Rep. 
676. "Such purchase, sale, and prior use,"to defeat a patent under the 
second clause of that section, seems to be, and in that case seems to be 
held to be, that which the purchaser or constructor could be held to pos- 
sess the right to under the first clause. If this right should fail as 
against, the patent would appear to be saved for, the inventer. The 
taking of this invention by the Amoskeag Manufacturing Company and 
putting it into the Phœnix, Atlantic, and other engines, if any, in this 
case did not involve procuring any breach of an express agreement for 
secrecy, as that in Kendall v. Winsor did, but only a breach of trust and 
confidence, not wicked, and probably not thought to be wrong. Knibbs 
does not appear to bave had any reason to expect that company would 
put it into any engine but the Osgood, and was not informed that they 
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had tia long after the time in question. The agent and superintendent 
appear net to hâve thought that he had any right whieh they were in- 
vàding. But the ihtent in invasion would not give the right invaded, 
nor take it away if it existed. If Knibbs had abandoned his invention 
by procuring it to be put into the Osgood, it would hâve been gone; but, 
as he did not, it remained. The policy of tlie patent law appears to 
hâve always been held to be to protect inventors in the perfection of 
their inventions. When the statutes gave a right to a patent only for 
what was not known or used before the application, the knowledge and 
use of the inventor in completing and testing his invention was held to 
be saved by implication out of what would defeat the patent. Pennock 
V. Dialogue, 2 Pet. 1. The court said, by Mr. Justice Story, that — 

" ïhe main object was ' to proraote the progress of science and usef ul arts,' 
and this could be done best by giving tlie public at large a right to inake, con- 
struct, use, and vend the thing invented at as early a period as possible, bav- 
ing a due regard to the rights of the inventor." 

And: 

"In respect to a use by plracy, it is not clear that any sucli fraudnlent use 
is within tbe intent of the statute, and upon gênerai principles it miglit well 
be lield exciuded." 

In Elizabeth v. Pavement Co., 97 U. S. 126, the invention was in use 
in pul)lic six years before the application. The patent was upheld be- 
cause, the use was by the inventor, in good faith, to perfect his inven- 
tion. In Eghert v. Lippmnnn, 15 Blatchf. 295, Judge Blatchford said 
the policy of the act of 1839 was "that the inventor must apply for his 
patent witliin two years after his invention is in such a condition that 
he can apply for a patène for it." In. Manufacturing Co. v. Spraxjue, 123 
U. S. 249, 8 Sup. et. Rep. 122, the; invention was in use in public, 
partly for experiment and partly for profit, four years before the appli- 
cation. The court said: 

"The thing implied as excepted out of the prohibition of the statute is a 
use which may be properly characterized as substantially for the puipose of 
experiment. When the substantial use ia not for that purpose, but is otlier- 
wise public, and for more than two years prior to the application, it cornes 
within the prohibition." 

In Andrews v. Hovey )}\& invention was completed and used in public 
by the inventor before the use by others that defeated the patent, which 
was much more than two years before the application. In the opinion 
(123 U. S, 267, 8 Sup, Ct, Rep. 101) the court, by Mr. Justice Blatch- 
ford, repeated the observation in Eghert v. Lippmann, beiore quoted, and 
added, in respect to the act of 1839; 

"Its object was to require the inventor tosee to it that he flled his applica- 
tion within two years from the completion of bis invention." 

And in 124 U. S. 694, 8 Sup. Ct. Rep. 676, said: 

"It may well be that a fraudnlent, surreptitions, and piratical purchase oi 
construction or use of an invention prior to the application for the patent 
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would not affect the rights of the patentée under either clause of the seventh 
section." 

Knibbs carried forward his invention by three principal experiments: 
The construction of it according to his first conception of it on the Arba 
Reade; the putting it into the Osgood; and the putting the completed 
invention upon the Arba Reade. He did not own a steam fire-engine, 
and could not well, if possiblj-, hâve one made for himself; and he had 
to make his experiments with those which the city of Troy had and had 
made, and do so when he could. They came clearly mthin the require- 
ments laid down in Manufacturing Co. v. Sprague, and in Andrews v. 
Hovey. His inchoate right to his invention was followed up by the appli- 
cation for the patent within two years from its completion. Whether 
the construction, sale, and use by others of what would be an infringe- 
ment of the patent, before the completion of the invention, and more 
than two years before the application, rightfully and without breach of 
confidence of the inventor, would defeat the patent, does not appear to 
hâve been decided by the suprême court in Andrews^. ïlovey, nor in any 
other case cited or observed. Much less has that court decided that 
such construction, sale, or use against the right and in violation of the 
confidence of an inventor using due diligence about completing his in- 
vention would defeat the patent; but rather to the contrary, in Pennock 
V. Dialogue and Keiidall v. Winsm- as quoted and not dissented from in 
Andrews v. Hovey. The sti-ongest argument against this patent in this 
view seems to be that Knibbs could hâve applied for substantially such 
a patent as he got within two yearfj from the sale and use of thèse en- 
gines containing the relief-valve, which would hâve covered that valve 
and the alleged inlringement; and that whatever could be so applied for 
within two years from sale and use, and was not, became unpatentable. 
The seventh section of the act of 1839 did not déclare that a patent 
which covered anything made or bought within two years before it was 
applied for should be invalid; nor expressly that any sale or use should 
invalidate a patent if more than two years before the application; nor 
impliedly that it should, unless the thing made or sold should cover the 
invention, which would be the whole invention covered by the patent. 
In Draper v. Wattles, 3 Ban. & A. 618, the inventor had made and 
sold what "was not the completed and most perfect form of his inven- 
tion," more than two years before his application. This was set up 
against the patent. Of that défense Judge Lowell said: 

"ïhe sale or use, to defeat the patent, raust hâve been of the thing pat- 
ented; and we are of opinion that, in order to defeat the patent, it is not 
enough to prove that tlie inventor has sold an earlier and less perfect article, 
-^that is, less perfect in the sensé of the patent law, — even if the thing sold 
would be within the claim of the patent." 

The court further found support for the plaintiff from the fact that thè 
défendant there made, as the défendant hère uses, the completed article. 
The extent to which the construction must include the invention would 
be the same whether done by the inventor or by others. 
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On the whole, the weight of reasbn and authority seems to be against 
depriving an inventor, using due diligence by experiment about perfect- 
ing his invention, ôf a patent for it bècause of construction and sale of a 
form of it by another, without his knowledge, during the time of the gx- 
periménts, and before its conipletion, although more than two years be- 
fore his application for a patent; especially when the other obtains 
knowledge of it from being ihtrusted with it by the inventor merely for 
the construction of one of his own experiments for him; and niore espe- 
cially when the infringenient contains a part not made till within two 
years beforé the application. 

Several'Enotions founded on objections to évidence and otherwise hâve 
been brought along to the hearing, none of which appear to be well 
founded j and ail of which are overruled. Upon the case as it now stands, 
the oratorand those standing in his rîght appear to be entitled to the 
same décrée that was entered before it was opened; and, as the accounting 
to that; time was saved when it was opèned, to hâve that proceed. Let 
a decree be entered confimiing the former decree, and that the accounting 
proceed. 



Nathan Manuf'g Co. et al. v. Cbaig et al. 
{Circuit Court, D. Massachusetts. Septenïber 13, 1889.) 

1. Patents ijor IiîvENTiofrs— AeTiON von JInfrikoement— DbmuSker. 

A complaint for the iufririgé-tient of ietters patent, which does not show that the 
Invention wâs not in public «use -or on sale for more than two years prier to the ap- 
plication îf)T patent, is insupoient ou démurrer. Blessing v. C opper- Works, 9i 
Fed. ilep. 753, followed. . 

3. Same— OwNERSHiP àv Infbingino Patent. 

A complaint for the infringement of Ietters patent, which does not disolose; that 
def endan ts.are the o wners of the alleged interf ering patent, is insutacient ou spé- 
cial demaï'rër. 

S. Same— PBiiOKiTT or Invention. 

Bov. ;St. U. B. i 4918, provides that, "whenever there are intertering, patents, 
any person interested in any one of t|iem, or in the working of the invention 
olaimed lindôr éither of : them, mayhave relief against the interfering patentée, 
aûd ail parties iiiterested upder him, by suit in equity against the owners of the in- 
terfering pàtëpt; ànd tte court, ou notice ta adverse parties, and other due pro- 
ceedings had.aiccording tô thp course of equity, ihay adjuflge and déclare either of 
the patents void; in whole or in part. " Held, that in an action under this statute 
the only question to be determined is the priority of invention. 

In Equity. , 

Bill by Nathan Manufacturing Company and others against Warren 
H. Craig and others, for an infringement of a patent. Défendants filed 
the following démurrer: . 

"Thèse défendants, by protestation, not confessing ail or any of the mat- 
ters and things in the complainunts' amended bJll of complaint contained to 
bé true in sucli manner and form as the same is tlierein setforth and alleged, 
do demur to said bill, and for causes of démurrer show that the complainants 
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have not, in and by their said, bill, raade or.stated. sucli a case as entitles them 
in a court of equityto any discbvery from thèse défendants, or eitlier of them, 
or to any relief from them, or either of them, as to the matters contained in 
the said billi or any of such matters. That it does not appear by the said Mil 
that the letters therein alleged to have been issnedto Kaczander and Ruddy 
and to Kaczander, respectively, of whlch patents the coraplainant Kicks is 
alleged nowto be the owner, are letters patent of the United States. Neitheu 
does it appear that the above-named letters patent were issued in the name of 
the United States of America, nor that they were issued underthe seal of the 
patent-oftiee, nor that they were signed by the secretary of the interior and 
countersigned by the commissioner of patents, nor tliat they were delivered 
to the patentée. That, furthermore, it does not appear by said bill for what 
term the letters patent above mentioned were issued, nor does it appear that 
etther of said letters patent granted to the patentée the exclusive right to 
make, use, and vend the invention covered thereby throughout the United 
States and territories thereof. And furthermore, that it does not appear by 
said bill that the improveraents in lubricators, alleged therein to have been 
the subjeets of the two patents above mentioned, were not known and used 
in tliis country, and not patented or described in any printed publication in 
this or any foreign country, before the alleged invention thereof by Kaczander 
and Ruddy and Kaczander, respectively ; and that it does not appear that said 
alleged inventions were not in public use or on sale more than two years prior 
to the respective applications of Kaczander and Ruddy and Kaczander, afore- 
said, for letters patent. And further, that it appears by said bill and by thé 
printed marter filed therewith that the invention deecribed and shown in the 
patent issued to Warren H. Craig, No. 898,583, is not the same as the inven- 
tion shown in either the Kaczander and Ruddy or Kaczander letters patent, 
nor any part thereof, but that, on the contrary, it appears that the said letters 
patent are not ini.erfering patents, as alleged, and the complainanls are not 
entitled to any reraedy in equity, as granted by section 4918 of the Revised 
Statutes of the United States, upon the ground that the complainants' patents 
and défendants' patent are interfering patents. And furthermore, that it 
does not appear by said bill that the défendants Craig and Robinson are the 
owners of the alleged interfering patent, as required by the statute aforesaid. 
And furthermore, that it is not alleged by the said bill that the invention dC' 
sctibed in the aforesaid Craig patent is shown and described in the said Kac- 
zander and Ruddy patent, No. 337,500. And furthermore, the défendants 
afoïesaid demur to the said bill because it appears by the said bill that the 
same is exhibited against the défendants thereto for distinct matters and 
causes, and that so much of the bill as complains of two circulars, thereto an- 
nexed, is wholly irrelevant and immaterial, and has no relation to the afore- 
said Kaczander and Ruddy and Kaczander patents, with which the Craig pat- 
ent is alleged to interfère. And further, that it does not appear by said bill 
that the issuing and distribution of said circulars by défendants was in any 
way wrongful, or entitles the complainants to any remedy in equity. And 
further, the défendants demur to so much of said bill as allèges that the in- 
vention described in the Craig letters patent was made and sold by the com- 
plainants before the issue of the said letters patent, and to so much of said 
bill as allèges the prior knowledge, use, or manufacture of the invention set 
forth in the said Craig patent by various persons in Chicago, Détroit, and 
elsewhere, especially that part of said bill beginning with the words, • and 
that long before,' on page 8, Une 27, down to the words, ' or under its author- 
ity,' page 4, line 8, as wholly impertinent, irrelevant, and immaterial. And 
the défendants further demur to so much of said bill as avers that said inven- 
tion shown in said Craig letters patent is of very slight importance, as beiug 
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wholly immaterial and irrelevant. Wherefore, and for divers other good 
causes of démarrer, appearing in the said Mil, the défendants do demur 
thereto, and humbly demand the judgment of this court whether they shall 
be compelled to make any f urther or other answer to the said bill, and pray 
to be hence dismissed, with their costs and charges in this behalf most wrong- 
fuUy sustained." 

Thomas W. Clarke, for complainants. 

JÂvermore, Fish & Richardson, for défendants. 

CoLT, J. The grounds of demurrer which relate to the formai parts 
of the bill are sustained under the authority of Cutting v. Myers, 4 
Wash. C. C. 220; Blessing v. Copper-Works, 34 Fed. Rep. 753. The 
spécial grounds of demurrer which allège that it does not appear by the 
bill that Craig and Robinson are the owners of the alleged interfering 
patents, that the bill is multifarious in respect to so much of the bill as 
complains of the two circulars annexed thereto, and that the bill allèges 
that the invention described in the Craig patent was made and sold by 
complainants bef ore the issue of that patent, or which allèges prior 
knowledge or use of the invention set forth in the Craig patent, or that 
the invention is of slight importance, are sustained upon the ground that 
this suit is brought under section 4918^ of the Revised Statutes ; and that 
the only point in issue under this statutory remedy is the question of pri- 
ority of invention between the owners of interfering patents. Pentlarge 
v. Pentlarge, \9¥&i. Rep. 817; Lockwood v. Cleveland, 20 Fed. Rep. 
164; American Clay-Bird Co. v. Ligowski Clay-Pigeon Co., 31 Fed. 
Rep. 466. The other grounds of demurrer are overruled. The com- 
plainants havé leave to amend their bill within 20 days. 

'Section 4918. "Wheneverthereare interfering patiînts, any person Interested in any 
one of them, or in the working of the invention claimed under either of them, may 
ha\'e relief against the interfering patentée, and ail parties interested under him, by 
suit in equity against the owners of the interfering patent; and the court, on notice to 
adverse parties, and other due procèedings had according to the course of equity, may 
adjudge and déclaré either of the patents void in whole or in part, or inoperative or in- 
valid in any particular part of the United States, according to the interest of the par- 
ties in the patent or the invention patented ; but no such judgment or adjudication 
shuU affect the right of any person except the parties to the suit and those deriving 
title under them subséquent tb the recdition of such jndgment. " 
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The Anna. 
Ek parte Wehmann, 
Ex parte Cohen. 
(DtoMct Court, D. South CaroUna. September 15, 1881.) 

1. ShIPPINO — NeOMOENT LoSS OF ÇaEOO — LtMTTTNG OwXETt'S LiABILITT. 

A vessel carrying freightran on asaag and sank in shallow waier, nearthe land- 
ing for whlch she was destined, but, al'ter part of ber cargo had been taken off, sha 
was raised, taken to the landing, and the balance of the cargo delivercd. Held 
that, in ascertaining the owner'a Uability under Kev. St. U. S. § 4383, providing 
that hia Uability for the loss of property shipped on the vessel shall not exceed the 
value of the interest in the vessel and her freight then pending, it the loss be ocoa- 
sioned without his privity or knowledge, the value of thé vessel should be deter- 
mined ât the period when the voyage actually terminated, and that this was when 
she reached the landing, and not just after she had sunk. 

a. bame. 

la ascertaining the owner's Uability in such case, he should be allowed a déduc- 
tion for the expense incurredin ralsing the vessel. 
8. Same — Incompetency oî Mastek — Knowledoe op Otvner. 

In an action by the owner of a vessel to limit his Uability for loss and damage to 
freight by the sinking ot the vessel, under Kev. St. U. S. § 42S3, on the groundthat 
the loss was not caused with his privity or knowledge, It was shown that whisky 
was smelt on the breath of the master of the vessel on the morning it was sunk, 
and one or two witnesses testified that he was drunk on one occasion, when he was 
not on duty. AU other witnesses testified to his gênerai sobriety, and the owner 
of the vessel svvore he had never known him to be drunk. Liquor was forbidden on 
the boat, except a small flask in bad weather. Held, that it was not shown that 
the master was an habituai drunkard, withia the knowledge, or moan» of knowl- 
edge, of the owner. 
4. Bame — SEAwoRTniXESs of Vessei,. 

In such action it appeared that the master on the morning of tho disaster gave a» 
his reasou for getting ashore that the vessel was leaking, but both he and his crew 
afterwards testified thatit was not leaking. It was shown that the owner oarefuUy 
examined the vessel f rom time to time ; that for some time he had carried rice in bulk 
in her hold. The shipwright who repaired the hole in her huU caused by the acci- 
dent testified that she was tight, stanch, and seaworthy in other respects. After 
the hole was stopped, she sailed back to her doek without assistance Held, that 
the vessel was not uuseaworthy or leaky withlu the means of knowledge of the 
owner. 

Tn Admiralty. 

J. P. K. Bryan, for the Anna and Wehmann. 

Asher D. Cohen and J. E. Burke, for McDuff Cohen. 

SiMoxTON, J. F. Wehman is the owner of a number of vessels of 
small burden plying between the city of Gharleston and pointa on the 
coast of South Carolina lying on and adjacent to the bays, creeks, and 
estuaries penetrating that coast. Among thèse vessels is the schooner 
Anna. McDuff Cohen is a planter, cultivating a tract of land on Wad- 
malaw island, on the waters of Leadenwah creek. On this tract, and upon 
the creek, is a regular landing, at which vessels deliver their freight. 
In March of this year he contracted with Wehmann for the transporta- 
tion of plantation supplies from Gharleston to his landing on Wad- 
malaw island. Wehmann furnished the Anna for this purpose, and she 
was loaded accordingly; the freight being $60. Mr. Coben's supplies 
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filled her up, so that she oould not take certain freight oflered by 
Whaley & Rivers, perhaps others, and engaged by her master, who had 
authority to engage freight. The Anna proceeded on her voyage with one 
Goodwin as her master, and reached the mouth of Leadenwah creek in 
safety. Hère he found a bar, but, passing through a slough early on the 
ilood-tida, the schooner went up the creek. When she had reached a 
point not far froni Mr. Cohen's landing, she struck a snag which pene- 
trated her bottom, filled with water, and sank in the creek. Upon the 
question whether this snag was exposed or concealed there is coniîict of 
testimony. At this stage of the case it -is not necessary to décide it. 
Her cargo was materially injured, and much of it totally destroyed. 
Mr. Cohçn at once notified Wehmann of the disaster, and claimed dam- 
ages at his handg. He afterwards instituted suit in the court of common 
pleas for Charleston countj'. Pending this suit Mr. Wehmann filed his 
pétition in this court, seeking the limitation of liability provided in the 
acts of congress. This proceeding was ex parte, and under it an ex parte 
valuation was made of the schooner as she was at the bottom of the creek. 
Afterwards, upon notice, Mr. Cohen came into this court, protesting 
against this valuation, and denying that Wehmann was entitled, under 
the facts of this case, to the protection of the acts of congress. He also 
professed his willingness to submit his case hère on the merits. 

As the controlling question in this case is as to the limitation of liability 
of Wehmann, if he be liable, the argumentât the hearing was aonfined to 
it, and only the facts bearing upon this issue will be stated. Section 
4283 of the Bevised Statutes provides that the liability of the owner of 
any veseel for the loss of any property shipped or put on his vessel should 
not exceed the value of his interest in such vessel and her freight then 
pending, if suoh loss be done, occasioned, or incurred Avithout the priv- 
ity or knowledge of such owner. Under the act of congress, (24 St. 80,) 
this section is made to apply to veesels used as the Anna was. "The 
object of the act of congress is to exempt owners of ships from the oner- 
ous liability to which they were held, by tha common law, for the acts 
or neglect of their servants or agents, or of tbird persons, without their 
own knowledge or concurrence, not to diminish their responsibility by 
their own willful or négligent acts." Walker v. Transportation Co., 3 
Wall. 150. 

The first question, therefore, is, did this loss occur with the privity 
or knowledge of Wehmann, through or by reason of his own willful or 
négligent acts? The counsel for Mr. Cohen contend that itdid so occur, 
(1) because the vessel was unseaworthy, for the reason that her master 
was a drunkafd, and (2) because ghe leaked so badly that she would not 
bbey her heîm. 

To establish the first point it is necessary to prove that the master was 
an habituai drùnkard, within the knowledge, or the means of knowledge, 
of Wehmann. The évidence to this point is meager. Mr. Cohen smelt 
whisky on him on the morning of the disaster. One or two witnesses 
say that on one occasion he was drunk on a visit to a plantation, but not 
when he was on duty. Ail the others speak of his gênerai sobriety, and 
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Wèhmann distinctly swears that he never knew him to be drunk, and 
that liquor was forbidden ou his boats, except, possibly, a small flask 
in bad weather. This charge bas not been made out. Earnmoor S. S. 
Co. V. Union Ins. Co., 44 Fed. Rep. 374. 

With respect to her leaking, tbe évidence is that tbe master gave that 
reason to Mr. Cohen, on the morning of tbe disaster, as his excuse for 
getting ashore. On his oath now, sustained by that of his crew, he says 
otherwise. Nothing could be more natural than that he should give 
some excuse for what seeined an act of gross carelessness. On the other 
haiîd, the évidence is that Wehmann carefully examined tbis vessel from 
time to time; that he had bad her a short time before this on the ways; 
that she had beeu engaged ail the winter carrying rice in her hold in 
bulky and that she had safely reached, through iritricate navigation, the 
nioùth of Leadenwah creek. The shipwright who repaired the hole in 
her bull says that in every other respect she was tight, stanch, Jand sea- 
worthy, and, as in a measure corroborative of this, the Anna, when she 
reached Mr. Cohen's landing, was placed on a shallow spot, the hole was 
stopped up, and she sailed, unassisted, back to Charleston. Counsel 
also contend that after Wehmann took ; personal charge of the Anna he 
so negligently coi}ducted the unloading and raising of her thathe contrib- 
uted to the destruction of her cargo, and so cannot bring himself within 
tbe act of congress. The cargo consisted of bay, corn, cow-peas, phos- 
phate in bags, guano, nitrite of soda, dried blood, cotton seed, cernent, ' 
limejterracottapipesiplasterpf Paris, grain, bags and bagging, agricult- 
ural implements, and crates. . The implements and crates wereon deck; 
The other articles were in the cabin. The whole cargo was estimated at 
$816.87. The valueofthe phosphate, etc., in the hold is put at $569.20. 
When the schoonersank, thedeck-load iloated off, and was gathered up. 
It appears, therefore, tha:t the largest part, if not ail, the cargo in the 
vessel after she went down was of such a description tfaat submersion in 
water for a nigbt only would destroy it. The disaster occurred on 2d 
April; Mr. Cohen notified Wehrnann on 3d. That afternoon Mr. Weh- 
mann's son went up with Capt. Grau to the vessel, reaobing the point 
late in tbe evening, and took charge the next day, 4th Apiil. The in- 
jury bad been already donc. No delay in raising and no mode of dis- 
charging cargo could increase tbe damage. Indeed, it seems that Mr. 
Wehmann, when he had notice of the disaster, did ail that he could. 
He sent at once with his son a man of skill and expérience, to do ail that 
could be donc in saving his own vessel and her cargo, and he filled ail 
the réquisitions they made on him. He has brought himself within the 
provisions of the act, and is entitled to the limitation of liability. As- 
suming, for the sake of argument, that the master .was grossly careless, 
and that but for this no disaster would bave occurred, we state the very 
reason which induced congress to protect the ship-owner. 

The next question is, at what period must the value of tbe vessel be 
determined in ascertaining the limitof his liability? AU tbe authoritics 
agrée that this is the period when the voyage terminated. Tke City ofNor- 
uiich, 118 U. S. 468, 6 Sup. Ct. Rep. 1150; The ScoUand, 105 U. S. 24. 
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" If the ship is sunk or destroyed, and no freight earned, his responsibility 
is at an end> If either or both are saved, in whole or in part, to that extent 
his liability remains." The Abbie 0. Stubbs, 28 Fed. Eep. 720. If the 
disaster is such asto terminate the voyage, — that is, if she be at the bot- 
tom a hopeless wreck, as was the City of Norvvich, or so broken up that 
a few planks remaiiied, as was the case with the Scotland,^ — the voyage 
is ended to ail intents and purposes; but if, as in the case of The Abbie C. 
Stvhbs, supra, she is so seriously injured by collision at sea as to be in a sink- 
ing condition, and compelled to throw cargo overboard, and run up on 
a beaéh, from whioh she could not be saved except by the extraordinary 
services of salvors, yet, if she could be gotten off, and be towed to her 
port of destination, and there deliver the remaining part of the cargo, 
the voyage is not terminated until she reached that port. The period for 
vaJuation, with référence to the owner's liability, is not the time of the 
accident, but the termination of the voyage. She may be injured, and 
go on, and be subsequently sunk before reaching her port, and totally 
lost. The total loss fixes the amount of the liability, although after the 
accident she may hâve had value. Tlie Scotland, siipra. Now the Anna had 
as her destination Cohen's landing, on Wadmalaw islnnd. Shé sank in 
the creek pot far from the landing. She was in shoal water, in a narrow 
creek, eastlj- reaehed, and as easily raised with proper appliances. Her 
condition was in no sensé hopeless, nor was she a wreck. Her only in- 
jury was a hole in her bottom, easily reached, which was reached and 
closed. It was Wehmann's duty to raise her, his oontract to deliver cargo. 
He did raise her, carried her to Cohen's landing, and did deliver the bal- 
ance of cargo. This he was bound to do. The Maggie Hammand, 9 
Wall. 435; The Niagara, 21 How. 7. He may be allowed any extraor- 
dinary expenses incurred in accomplishing this, and from her value may 
be deducted the cost of closing the hole. 7%e Oity of Norwich, supra. 
But it ia clear from the testimony of the shipwright (an expert) that 
after the disaster, except for this hole, she was in every respect stanch, 
tight, and seaworthy. The appraisement heretofore made will be set 
aside. Let a proper ordér be taken for her appraisement as she was at 
Cohen's landing, with a separate statement of the cost of raising her and 
of the amount of freight éarned. 
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SOUTHEEN PaC. E. Co. V. WhITTAKEE. 

(Circuit Court, N. D. California. July 27, 1891.) 

Fbderal ConETS — Jdrisdictiox — Fédéral Question. 

In an action of ejectment in the United States circuit court, plaintift alleged that 
it derived title to the lands from acts and grants of congreas, and that défendant 
denied the validity of those grants. Défendant answered admitting the validity of 
the acts and grants, and claimed that the land in controversy lay outside of the 
grants. Held, that no fédéral question was presented, and the action must he dis- 
missed. 

At Law. Action of ejectment by the Southern Pacific Railroad Com- 
pany against Horace Whittaker. 
Joseph D. Redding, for plaintiff. 
A. R. Cotlon, for défendant. 

Hawley, J., (orally.) This is a suit in ejectment to oust défendant 
from certain lands situate in Tulare county, Cal., to which plaintifi' 
clairas title under the provisions of section 3 of the act of congress of 
July 27, 1866, granting lands to aid in the construction of railroads. 14 
U. S. St. 294. The plaintiff allèges, among other things, "that the 
plaintiff dérives its title to said land and premises from acts and grants 
and laws of congress of the United States of America, and the défendant 
dénies the validity of said grants of the said land, and of the said acts, 
and of the said laws." To the amended com plaint the défendant inter- 
posed a pleain abatement, and avefred that the court "ought not to take 
and hâve jurisdiction or cognizance" of this suit upon the ground (1) 
that said plaintiff and défendant are both citizens of the state of Cali- 
fornia; (2) that défendant "does not deny the validity of any or either 
of the acts, grants, or laws of congress to which référence is made in the 
amended coraplaint." This plea was referred to the master in chancery 
to take the testimony and report to the court as to the sufficiency of the 
plea. The master filed his report to the efFect that the plea was good 
upon the first ground as to the citizenship of the parties, but declined 
to act upon the second ground, as no answer had been filed. The ex- 
ceptions taken to this report by the défendant were ovérruled. Défend- 
ant, having filed his answer, now moves the court to dismiss the suit 
upon the ground that the issues presented by the pleadings do not raise 
any dispute or controversy properly within the jurisdiction of this court 
to détermine. The answer, among other things, dénies "that said land 
and premises are, or that any part thereof is, within the limits of said 
grant under said act of congress," and adraits the validity of ail of the 
acts, grants, and laws of congress mentioned in said amended complaint; 
but the défendant contends that none of the land in controversy was in- 
cluded in any of said grants. 

It is évident, from an inspection of the pleadings, that the other dé- 
niais in the answer to the other allégations of the complaint are gov- 
erned and controUed by the admissions above referred to, and are based 
v.47i\no.8 — 34 
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solely upon the ground, as alleged, that tlie ]and in question is not 
Avithin the limits of the grant under which plaintifï claims title. To 
maintain the jurisdiction of this court, it must clearly and affirmatively 
appear from the pleadings that there will arise some contested point of 
law or fact, depending upon the constitution of the United States, or of 
the construction, opération, or effect of some statute of the United States. 
Trafton v. Nougues, 4 Sawy. 178; McFadden v. Robinson, 10 Sawy. 400, 
22 Fed. Rep. 10; HnmUeton v. Duham, 10 Sawy. 489, 22 Fed. Rep. 465; 
Theurkauf v. Ireland, 27 Fed. Rep. 769; State v. Railroad Go., 33 Fed. 
Rep. 391; Austin v. Gagan, 39 Fed. Rep. 626; Fitzgerald v. Railroad 
Co., 45 Fed. Rep. 819. It does not affirmatively appear that any ques- 
tions of this character are presented by tiie pleadings in this case. The 
motion to dismiss the suit is granted. 



Stephens v. St. Louis & S. F. R. Co. 
(Circuit Court, W. D. Arkansas. October 5, 1891.) 

1. ïlEMOVAli OF Causes — Motion to Remand— Evidence. 

, On a motion to remtod a cas,e sought to be brought to a fédéral court from a 
State court by removàl, when it is alleged the record of the state court misstates 
the facts becausè of an error on the part ot a toinisterial offlcer of the state court 
in making up the reoordj paroi testimouy is compétent to show the fact, ttiough the 
same may contradict the record as made up by the clerk. 

2. Same — Citizbnship op Corporations. ' - 

ïhe St. Louis & 'San Francisco Railroad Company was flrst çhartered by the state 
of Missouri. Theh it was adopted as a corporation of Arkansas. Such adoption 
does not take away its character as a Missouri corporation, and, as such, the same 
, is a citizen of the state:of Mi^onri, and, as a citizeUi pf such. state, when sued by a 
citizen of Arkansas in a state court of Arkansas, it maj secure the removai of a suit 
to the fédéral court. 
{Syllubïis by the Court.) ' 

At Law. 

Waiker, Walker & Walker and Rogers& Read, for plaintiff. 

B. R. Davidson and Clayton, Brizzolara & Forrester, for défendant. 

■ Parker, J. This is a suit for the recovery of damages of the défend- 
ant, which was brought in the circuit court of the state of Arkansas for 
Washington county , and , as a foundation for damages, the plaintiff statea 
that he bought a ticketofdefendant's agent, authorizing him, as apas- 
senger, to pass over said' road in defendant's cars from St. Louis, in Mis- 
souri, toNewburg, in ^id state, a distance of 120 miles; that the agents 
and servants of défendant, àcting for it, before he had reached the end 
of his journey, to-wit, at St. Louis, wrongfuUy, forcibly, and unlawfuUy 
forced, drove, threw, and expelled the said plaintiff from the cars of de- 
fendant; that they strùck, ibeat, kicked, choked, and wounded him; thaï 
they tore his clothes, and prevented him from riding in defendant's cars; 
that he wâs preVentôd from completing his journey. For this the plain- 
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tiff elaimed damages to the amount of $4,999. On the 15th of Maj', 
1891, défendant filed a pétition and the necessary bond with the circuit 
clerk of Washington county for the removal of the case to this court. 
On the same day plaintiiFasked permission of the court, and was allowed, 
to amend his complaint, so that the amount of damages prayed for would 
be $1,999. By the record as made up by the clerk it appears that on 
the 15th of May, 1891, the plaintiff asked leave to amend his complaint 
by striking out the sum of $4,999, as the amount of damages elaimed 
by the plaintiff, and to insert in lieu thereof the sum of $1,999, "which 
[as the record recites] is by the court granted, and it is ordered that the 
same be so amended." The record further récites : 

"Whereupon cornes the défendant, and flles its answer, and also flles and 
présents to the court its pétition and bond in due form of lavv, praying in said 
pétition to transfer this cause to tlie United States court for tlie western dis- 
trict of Arkansas, which pétition is by the court denied, for the reason that 
the amount of damages elaimed by plaintiff in his amended complaint herein 
is not in amount sufflcient to authorize such transfer to said United States 
court." 

The défendant obtaiued a transcript of the proceedings, and on July 
21, 1891, filed the same in this court. The plaintiff filed his motion to 
remand the cause to the statë court, because — First, the amount in contro- 
versy is less than $2,000; and, second, because the court has no jurisdic- 
tion over the parties to this action. To sustain the first cause the plain- 
tiff claims that the amendment to the complaint, changing the amount 
of damages prayed for so that it was less than $2,000, was made prier 
to the time the défendant filed its pétition and bond for removal, so that 
at the time of filing the same the amount was not sufficient to author- 
ize a removal. The record, as set out above, shows that pétition and 
bond for removal were filed after the amendment changing the amount of 
damages had been made. The défendant says this is not correct; that 
the pétition and bond for removal were filed about 1:30 o'clock p. m. on 
the 15th of May; that the amendment was not asked for and was not 
made until between 5 and 6 o'clock of the afternoon of that day. The 
pétition for removal, which is a part of the record, states " that the mat- 
ter and amount in dispute in the above-entitled cause exceeds, exclusive 
of costs, the sum of $2,000." The clerk of the court (Mr. Scott) was 
called as a witness by the défendant, and he testified, on the hearing of 
the motion to remand, that the pétition and bond for removal were filed 
at about 1:30 o'clock p. m. on the 16th of May, and that the order 
amending the complaint was not made tintil about 5 o'clock p. m. of that 
day. The plaintiff claims this évidence cannot be heard against the rec- 
ord of the state court, because it cannot be attacked by paroi évidence. 
This is not a collatéral attack of the record, — that is, where athing done 
is questioned in an independent proceeding; but it is an attack upon its 
correctness in the same case, and as thoughit was made in the same court 
which made therecord. This proceeding stands as though it was a motion 
made in the sànie court which made the record to correct the same because 
a mistake had been made, for this court takes up the case where the state 
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court left ofF, and proceeds in it as that court would hâve proceeded. 
The effort hère is to make the record speak the truth as to what was 
donc, upon the suggestion that its ministerial officer by mistake has not 
correctiy recorded the proceedings in the order in which thèy occurred. 
When this is sought to be done, the fact of the error having been com- 
mitted may be shown by paroi évidence. JenUns v. Long, 23 Ind. 460; 
Brown v. Van Deuzer, 10 Johns. 51; Trafton v. Rogers, 13 Me. 315; 2 
Whart. Ev. § 983. This being the rule, under it the évidence of the 
clerk is admissible. He states as a witness that the amendment to the 
complaint reducing the amount of damages claimed below $2,000 was 
not made by the court until some time after 6 o'clock p. m. of the 15th 
day of May last, and that the pétition and bond for removal were filed 
about 1:30 o'clock p. m. of that day. This évidence of the clerk is 
streijgthened by the pétition for removal. I must take the fact that this 
amount of $1,999 was not the amount claimed in the complaint at the 
time ofthe filing of the pétition and bond for removal as being estab- 
lished, and that at that time the amount was in excess of $2,000. The 
case as made by the complaint, and as it stood at the time of the filing 
of the pétition and bond for removal, is the test ofthe rightto a removal. 
Graves v. Corbin, 132 U. S. 671, 10 Sup. Ct. Rep. 196; Jackson v. Allen, 
132 U. S. 27, 10 Sup. Ct. Rep. 9. If the amount was $2,000 at 
1:30 o'clock p. m., when défendant filed its pétition and bond for re- 
moval, and the other fact in the shape of the proper citizenship of the 
parties existed at that lime, the effect was to work a removal of the case, 
and the rightful jurisdietion of the state court over the case ceased eo in- 
stanti. Section 75, c. 17, Dill. Rem. Causes. When the right of re- 
moval has become perfect, it cannot be taken away by a subséquent 
amendment in the state court, such as by a release of part of the debt or 
damages. Mayor v. Cooper, 6 Wall. 250; Penrose v. Penrose, 1 Fed. Rep. 
479; Dill. Rem. Causes, c. 18, § 75. As far as amount is concerned, it 
was sufficient, under the law, to give the défendant the right of removal 
at the time it filed ils pétition and bond. But plaintiff in bis motion 
sets out that the court has no jurisdietion ofthe parties. This is because 
the défendant is a corporation of the state of Arkansas, and the pétition 
for removal shows that plaintiff is a citizen of Arkansas. The complaint 
also allèges that the défendant is a citizen of Missouri. This court held 
in James v. Eailroad Co., 46 Fed. Rep. 47, that défendant, a corpora- 
tion of Missouri, had, by virtue of the act of the Arkansas législa- 
ture of March 13, 1889, become also a corporation of Arkansas. But 
did this act make it any less a corporation of Missouri, by which state 
it was first incorporated ? The fact that the défendant holds and exer- 
cises chartered powers by thecommon législation oftwo states, and, exer- 
cises a comnion citizenship of those states, does not destroy its right as 
a citizen of Missouri, for it does not take away the fact of its citizenship 
in such state. Horne v. Eailroad Co., 62 N. H. 454, and Jlame v. RaÛ- 
road Co., 18 Fed. Rep, 50; Railway Co. v. Whition, 13 Wall. 270. The 
reasoning of the court in Chicago & W. I. R. Co. v. Laie Shore & M. 
S. R. Co., 5 Fed. Rep. 19, and in Uphoff v. Railway Co., là. 545, 
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and Nashua dk L. R. Corp. v. Boston & L. R. Corp., 186 TJ. S. 356, 
10 Sup. et. Rep. 1004, as I conceive, fully sustains the above position. 
The suprême court in the last-named case said: 

"From the cases we hâve cited, it is évident that, by the gênerai law, rail- 
road companies created by two or more states, thou^h joined in their interests, 
in the opérations of their roads, in the issue of their stock, and in the division 
of their profits, so as practically to be a single corporation, do not lose their 
identity, and that each one has its existence and its standing in the courts of 
the country onlyby virtue of the législation of thestate by which it is created." 

The effect of the législation of Arkansas making the défendant a cor- 
poration of the State of Arkansas cannot be so construed as to take away 
the right of the défendant, created by law a citizen of Missouri, from go- 
ing into the fédéral court, or hindering a citizen from bringing a suit 
against it in such courts, as to do so would be an exercise of power by 
the législature of thestate, which, under the constitution of the United 
States, belongs alone to congress, — that of defining the jurisdiction of 
the fédéral courts. I believe the situation of the parties in the case is 
such that jurisdiction exists in this court. 

The motion to remand will be overruled. 



Williams v. Massachusetts Bex. Ass'n. 
{Circuit Court, N. D. New York. October 8, 1891.) 

Removai, or Causes — Petitionino Judge in Vacation. 

The présentation of a pétition and bond for the removai of a cause to the fédéral 
court, to a justice of the state court in vacation, and, on his declining toactthereon, 
filing them in the ofSce of the clerk of the county, is not a compliance with the re- 
movai act, (Act Cong. March 3, 1887,) which requires that "the state court" shall 
hâve an opportunity to act on the pétition ; and such proceeding will not effect the 
reinoval. 

At Law. 

J. K. Hayward, for the motion. 

R. E. Thomas, opposed. 

CoxE, J. This is a motion by the défendant to compel the plaîntiiT's 
attorney to reçoive the défendant 's answer. The motion is opposed on 
the ground that the action is pending in the suprême court of the state 
of New York and was never removed to this court. The summons and 
complaint were served on the 16th of June, 1891. By the provisions 
of the New York Code the défendant had 20 days thereafter in which to 
answer or demur. The last day to answer, therefore, was July 6, 1891. 
It was also the last day on which the cause could be removed to this 
court. Section 3, Act March 3, 1887, (corrected August 13, 1888,) 25 
St. at Large, 433. Ou the 27th of June, 1891, the défendant presented 
a pétition for removai and a bond to a justice of the state court. The 
affidavits in opposition to the motion state that there was no court ou 
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the 27th of June, and that the présentation was simply to the justice in 
chambers. They furtherstatë that the justice informed the plaintîflf's 
représentative, at the time, that no court was in session; that he was 
sitting only as.a judgeiin chambers and in that capacity was riot author- 
ized to act upon the application. As thèse allégations are not denied I 
shall assume that they correctly state the fa'cts. The justice having de- 
clined, for the reason stated, and also beeause the bond was détective, 
to act upon the pétition and bond, they were, on the 3d of July, 1891, 
filed in the clerk's office of Oneida county. July 3d was not a court 
day. On the 12th of September, 1891, the state court being in ression, 
the pétition and bond were again presented, but the court declined to 
accept them, and an or ier denying the defendant's application was duly 
entered. If the proceedings prior toJuly 6th did not opéra te to remove 
the cause it is still in the state court. The defendant's acts after that 
date were ineffectuai. They were too late. Delbanco- v. Singletary , 40 
Eed. Rep. 177 ■,.Doyle y. Beau-pre, 39 Fed. Rep. 289; Dwyer v. Peshall, 
32 Fed. Rep. 497; Mariléy v. Olney, Id. 708; Railroad Co. v. Houston, 
Id. 711; Wedekmd v. Pacifie Co., 36 Fed. Rep. 279; Coal, etc., Co. v. 
Walkr, .87 Fed. Rep. 545; Hurd v. Gère, '88 Fed. Rep. 537_; Lockhart v. 
Railroad Co., Id. 274; Dixon v. Telegraph Co., Id. 377; Kaitel v. Wylie, 
Id. 866; Spanglery. Railroad Co., 42 Fed. Rep. 305. 

This motion turns, therefore, upon the question whether or not the 
présentation upon the 27thof June, and the subséquent fîling in the clerk's 
office, was a compliance with the fédéral statute. Is it sufficient to pré- 
sent the pétition and bond, when no court is in session, to a judge of the 
state court sitting in his office, and subsequently tofile them in the office 
of the clerk? Manifestly not! It is "the state court" which is author- 
ized to act upon the pétition, and not a judge or a clerk of the state court. 
In the case of Roberts v. Railway Co., 45 Fed. Rep. 433, it was said: 

"The pétition should be presented to the state court, and opportunity given 
tliat court to act. In this case the pétition was presented to the clerk of the 
state court, and filed by him, and a certifled copy immediately inadeand given 
the défendant. The court never had its attention called to the pétition. This 
is not the proper practice indicated by the statute granting removals from the 
state court, or recognized by the United States suprême court." 

Shedd v. FuUe^r, 36 Fed. Rep. 609; Stone v. State, 117 U. S. 430, 6 
Sup. et. Rep. 799; Crehwe v. Railway Co., 131 U. S. 240, 9 Sup. Ct. 
Rep. 692. 

As the cause is still in the suprême court of the state of New York, 
this court has no jurisdiction to grant the motion. 
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Carpenteb 17. Chicago, M. & St. P. Ry. Co. 

(Cil-cuit Court, N. D. lowa. Beptember 24, 1891.) 

Removal of Causes— Pbaoticb. 

Wliere a pétition, supported by affldavits, for the removal of a cause f rom a state 
to the fédéral court, on the ground of local préjudice or influence, bas been legally 
granted, the filina: of tbe transcript in the fédéral court iu accordanoe wlth the or- 
der ot removal merely takes the case there for trial, and does not give plaintiff a 
rjght to file afadavlts, denying the existence of local préjudice, in support of a mo- 
tion to romand, and to compel the court to re-examine the question; but, before 
such issue can be made, leave of the court mustbe first obtained. Ordinarily the 
first hearing and détermination will be held final. 

At Law. 

Rielid, Cracker & Christie, for plaintiS". 
MiMs & Keeler, for défendant. 

Shieas, J. From the record in this cause it appears that the action 
was broiight in the district court of Linn county, lowa, the plaintitf be- 
ing a citizen of the state of lowa, and the défendant a corporation cre- 
ated under the laws of the state of Wisconsin. A pétition was filed in 
due ,season in this court by the défendant, supported by affidavits, pray- 
ing for an order removing the case into this court, on the ground of tihe 
existence of local préjudice and influence. This court found the show- 
ing thus made to be sufficient, and granted an order for the removal of 
the cause. The transcript having been filed in this court, the plaintiff 
filed a motion to remand, supported byafHdavits, denying the existence 
bf local préjudice or influence, and now seeks to hâve tiie court recon- 
sider its finding and ruling upon that question. There can be no doubt 
that, under the ruling made by the suprerhe court, in Be Pennsylvania 
Co., 137 U. S. 451, 11 Sup. Ct. Rep. 141, this court was justified in 
granting the order for removal upon the showing submitted to it. The 
showing then made was sufficient to legally satisfy the court of the truth 
of the allégations contained in the pétition for removal. The order of 
removal was, therefore, properly made^ and the cause was rightfully re- 
moved. The filing of the transcript in accordance with the order of re- 
moval brought thecase herefor trial, not for a re-examinationof the grounds 
upon which the order of removal was based. It is not open, under such 
circumstances, as a mère matter rf right, to the plaintiff to file affidavits 
denying the existence of local préjudice, and thus to compel the court 
to re-examine that question. Of course if, upon the face of the record, 
it appeared that jurisdiction did not exist, a motion to remand would 
be entirely proper; but, if the purpose is to bave the court retry the 
question of fact already determined in granting the order of removal, 
then, beforè such issue can be made, leave of court must be first ob- 
tained for such purpose. It is possible that in extrême cases, and where 
it may be true that the court has been imposed upon in some matter 
conneeted with the hearing and granting of the ordèr of removal, a re- 
examination of the question of fact may be allowed; but ordinarily the 
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one hearing and détermination, although ex parte, will be held final. 
When a party makes a sufficient showing under the statuts, and obtaina 
an order of removal, no good pnrpose can be subserved by perraitting a 
war of affidavits to be entered upon, touching the existence or non-exist- 
ence of local préjudice or influence. The motion to remand is overruled. 



Northern Pac. R. Co. v. St. Paul, M. & M. Ry. Co. et al. 
{Circuit Court, D. Minnesota, Third Division. October 8, 1891.) 

1. JnpGMENT — ReS JUDICATA — DiSMISSAt "WITHODT PREJUDICE." 

In a suit by a railroad Company to recover a large quantity of lands claimed hj it, 
the deeree, as to ail such lauds not awarded by it lo the plaintiff, dismissed the 
bill, without préjudice to the right of said plaintiff to institute and prosecute other 
suits or proceedings for establishing its right to said lunds. Held, that this gave 
the railroad Company the right to bring another suit in equity to establish its right 
and title to such lands, although its bill in such new suit on its face shovved no bet- 
ter or greater équitable i-ight to the land tban was set up in the former suit. 

S. iKjnNCTIOX 

Pending such former suit, the land being in demand for settlement, the parties 
had made a stipulation agreeiug upon a spécial commissionef, subject to the ap- 
proval of the court, to take possession of and sell, under the terms of the stipula- 
tion, ail lands in dispute iu that suit; and such commissiouer had in the depository 
of the court a large sum, proceeds of such sales, which, vinder the stipulation, 
would be turned over to tlie défendant in that suit. Held that, as the bill iu the 
second suit showed a primary equitj' in such lands and their proceeds, and the 
commissioner was a party défendant thereto, an injunction should be grant*d 
therein to prevent the transfei-, payment, etc., of any moneys, crédits, contracts, 
etc., derived from the sale of the lands olaimed therein, notwithstanding defend- 
ant's alleged peouniary i-esponsibility to pay any deeree that might be obtained. 
I. RacEivERs. 

It further appeared that the control of the spécial commissioner over such fund 
would cease when the mandate in the former suit should be execuled, and that he 
had in his hands contracts for the unpaid purchase priée of lands sold by htm. 
Held, t^at a receiver of such property should be appointed. 

In Equity. On motion for injunction, etc. 

F. M. Dudley, James McNaught, J. H. Howe, and John C. BuUiit, Jr., 
for complainant. 

Geo. B, Young and Thomas K. Benton, for défendants. 

Nelson, J. A bill is filed by the Northern Pacific Railroad Company, 
asserting title to certain lands claimed by the défendant company, theSt. 
Paul, Minneapolis & Manitoba Kailway Company, which lands are em- 
braced within the indemnity limita of the complainant's railroad under 
congressional land grants. Other parties are made défendants, and an 
injunction is prayed for, and such other relief in the preiiiises as is 
justand équitable. lu 1875 a suit was instituted by this complainant 
seeking to recover a large quantity of land, including the land claimed 
in this bill of complaint, and proceedéd to final deeree in the circuit 
court for this district. The quantity of land being large, and in de- 
mand for settlement, a stipulation was made and enteied into, aud ûlcd 
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July 13, 1878, by the principal litigants, agreeing upon acomraissioner, 
(Edward Sawyer,) subject to the approval of the court, to take posses- 
sion of and sell under the terms of, and in accordance with, the stipu- 
lation, ail lands in dispute in that suit. The decree of Judge Beewer, 
before whom the case was heard in 1886, contained this paragraph: 

"(4) The bill of complaint herein of the Korthern Pacific Railroad Co.,as 
to ail lands mentioned or described therein which are not by this decree 
awarded to the plalntilï, is hereby dismissed, without préjudice to the right 
of said plaintiiî, its successors or assigns, to institute and prosecute such 
other and further Buits or proceedings, either at law or in equity, as to it or 
them may seem necessary or proper for establishing its or their right of title, 
if any, to said lands not so awarded to the said plaintiff." 26 Fed. Eep. 561. 

On appeal to the United States suprême court this decree wasalfirmed. 
139 U. S. 1, 11 Sup. et. Rep. 389. The paragraph above referred to, 
dismissing "without préjudice," gave the complainant the right again 
to bring suit, at law or in equity, to establish, if possible, its right and 
title to the lands not awarded it by the decree of Judge Beewer in 
1886. This bill of complaint seeks to establish a title to such lands 
which are embraced in the schedules attached thereto. The commis- 
sioner has in the depository the proceeds of some of thèse indemnity 
lands sold under the stipulation, amounting to a large sum. He is 
made a party to this suit, and also certain other défendants, and an in- 
junction is asked restraining hiui from transferring, selling, assigning, 
delivering, or paying over, and the other défendants, and each of them, 
from taking and receiving, any moneys, crédits, effects, notes, contracts, 
etc., in the possession of said commissioner Sawyer, or either of said 
défendants, coming and arising from, or growing ont of, the sale, 
etc., of the lands contained and described in the schedules, or any 
part thereof, or interest therein, or any part thereof. No land, or the 
proceeds thereof, was awarded in terms to the défendant company by 
the decree of Judge Beewek in 1886. A restraining order was issued, 
and upon the return-day of the order to show cause why an interlocu- 
tory injunction should not issue the motion was resisted, and an affi- 
davit filed, and an elaborate argument was made. 

The bill of complaint, in my opinion, shows a primary equity in aid 
of which the preliminary injunction is asked, and a well-grounded be- 
lief of immédiate injury. The fourth provision of the decree in the 
1875 suit left the complainant free to institute further proceedings, and 
the fact that the bill now filed on its face shows no better or greater 
équitable right to the land than was set up in the suit which it initiated 
in 1875 does not weaken the force of the decree giving the right to as- 
sert title in another suit. The court expressly dismisses that part of the 
bill relating to the indemnity lands of the complainant "without préju- 
dice." It was not such a final détermination of the complainant's claim 
to thèse lands that an appeal from this part of the decree was necessary 
before another suit could be commenced, and it is doubtful if an appeal 
could hâve been taken therefrom. The decree or order of dismissal is 
not presumed to hâve been rendcred on the merits, and there was no de- 
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cisive and final détermination of the controversy with référence to thèse 
lands. The equity practice in England (2 Daniell's Ch. Pr. 994, 5th 
Amer. Ed.) and in this country, as I understand it, is that, when a bill 
is dismissed, and there is an intention further to litigate Ihe matters in- 
volved, the decree or order of dismissal uses the qualifying words " with- 
out préjudice;" and where such words are used, although the relief 
sought in a new bill of complaint and the matter therein is precisely the 
same as in the original bill, the parties will be permitted to litigate their 
claims as if no previous suit had been commenced. Such a décision 
"without préjudice" is like a nonsuit in a common-lav/ action. When 
the décision of the United States suprême court in the case of St. Paul 
& Pac. R. Co. V. Northern Pac. R. Co., 139 U. S. 8, 9, 11 Sup. Ct. Rep. 
389, is examined, this language is found: 

" After a map of the gênerai route of the road of the plaintifï was flled, as 
above stated, [November 21, 1871,] and the iine of the road in Minnesota was 
deflnitely fixed, the comniissioner of the gênerai land-offlce desigiiated upon 
maps and records in his oflBice the limits of the lands granted by congress to 
the plaintiff, according to the provisions of the act of 1864, and the above 
joint resolutions, [May 31, 1870,] narnely, the 20, 30, and 40 mile limits on 
each side of the lineof definite location, tlie first named being the limits of 
the lands in place; the second, the limits of the indemnity lands; and the 
third, or forty-mile lirait, the limits of the further indemnity granted by the 
joint resolution of May 31, 1870. And, upon such désignation, it vi^as found 
that there was net in the state, within those limits, at the time of the final 
location of the road, the amount of lands intended by the grant of congress 
for the plaintiff, notpreviously granted, sold, oroccupied by homes teadsetflers, 
pre-empted, or otlierwise disposed of. The right of tlie plaintiff, the North- 
ern Pacific Eailroad Company, to the lands in place along the Une of its route 
as deflnitely iocated in the state of Minnesota, and to other lands, to make up 
deflciencies within those limits, caused by previous grants, sales, réserva- 
tions, settlementa, or pre-emptions to be taken from the indemnity limits, or 
within the fojrty-mile withdrawal, will not admit of serions doubt. " 

And, further, on page 19, 139 U. S., and page 395, 11 Sup. Ct. Rep., 
this language: 

"As to the objection that no évidence was produced of any sélection by the 
seeretary of the interior from the indemnity lands, to make up for the de- 
flciencies found in the lands within the place limits, it is suiflcient to observe 
that ail the lands within the indemnity limits only made up in part for thèse 
deflciencies. There was, therefore, no occasion for the exercise of the judg- 
ment of the seeretary in seleoting from them, for they were ail appropriated." 

The lands embraced in the schedules attached to the bill are alleged 
to be within the indemnity limits of the complainant's road, and the 
moneys in the depository are the proceeds of the sale of some of thèse 
lands; and, as I understand the claim of the bill, thèse lands, includ- 
ing those sold and contracted to be sold, are within the limits referred 
to in the above quotation from the opinion of the court. The circuit 
court had no right, outside of the stipulation of the parties, to control 
the comniissioner in the sale of lands, or receive in its depository the 
moneys paid under the contracts of sale of any of the lands, the title 
to which was in controversy. Ail the authority of the court over the 
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lands, or the proceeds from the sales thereof, is derived from this stip- 
ulation. 

Such is the status of the case, and alargefund being in the handsofthe 
court td which a distinct claim is made by coniplainant, which fund, 
under the stipulation, without any proceedings to détermine the claim 
asserted, must be turned over to the défendant, what course in equity 
must be pursued? Should the court refuse the remedy asked, and tu m 
the property over to the défendant, because of its alleged pecuniary re- 
sponsibility to pay any decree that may be obtained against it; or must 
it préserve the subject in controversy in its présent condition, and, with- 
out settling any question of right, to prevent merely the doing of an act 
whereby rights in controversy may be endangered? The latter course 
is in accordance with the principles of equity, particularly where a fund 
is in the hands of the court by consent of ail parties who claim an in- 
terest therein. In the light of this décision of the suprême court in 139 
U. S. 1, 11 Sup. Ct. Rep. 889, and its interprétation of the charter of 
the Northern Pacific Railroad, and the resolution of congress relating 
thereto, applying the principles of equity that this remedy will be 
granted upon a prima fade case, and to keep things as they are for the 
présent, an injunction must be granted to prevent interférence with the 
contracts, moneys, etc., derived from the sale of lands described in sched- 
ules attached to the bill. There being in the depository of the court a 
large sum of money, placed there under this stipulation between the 
parties to the suit of 1875, and the control of the spécial commissioner 
over it ceasing when the mandate in that case is executed, and there also 
being in the hands of the spécial commissioner contracts for the unpaid 
purchase price of lands sold by him, it would seem eminently proper 
that a receiver be appointed to bold and retain this property, subject 
to the rules of equity and the laws governing receivers. 

I think the duty of the court is plain. Mr. Edward Sawyer, who was 
the spécial commissioner agreed upon in the suit of 1875 between thèse 
parties, will be appointed such receiver. And it is so ordered. 



In re Houston. 

In re Geeye. 

{Circuit Court, W. D. Missouri, ,,'. D. September 28, 1891.) 

CoîîSTiTnTioNAi> Law — Régulation op Interstate Commerce — Peddlek. 

Merchants engaged in business In Kansas employed citizens of that state as 
agents to solioit purchases iu Missouri. Suoh agents were furnished with samples 
of the goods to be sold, and sent the orders obtained by thom to their employers, 
who thereupon shipped to the agents the goods ordered, and the agents delivered 
them to the pnrchasers. One such agent, however, offered to seil and deliver to 
one person, and did sell to another, a single article, one of his samples, and delivered 
it immediately to the purchaser, without taking an order therefor on his employers. 
Held, that this did not constitute him a peddler, within the statute of Missouri de- 
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olaring "whoever shall deal in the selling of " goods, with certain exceptions, "by 
going f rom place to place to sell the same, " to be a peddler, and making punishable 
such peddling without a license ; and tliat bis arrest and imprisonment for viola- 
tion of th'at statute were in contravention of Const. U. S. art. 1, § 8, cl. 3, giving to 
congress alone the power to regulate commoroe among the several states. 

Pétitions for Writ of Habeas Corpus, 
E. D. McKeever, for petitioners. 

Phiijps, J. This is an application for the writ of habeas corpus. Tlie 
parties make separate applications; but, as the cases involve the same 
questions of law, and arise out of substantially the same state of facts, 
they will be oonsidered together. 

Petitioners were arrested and imprisoned under proceedings in- 
stituted against them in a jnstice's court at the city of Nevada, Vernon 
county, in this state. The prosecution is predicated of an alleged viola- 
tion of the state statute defining and regulating the rights and duties of 
peddlers. The charge is that the défendants were engaged in the act of 
peddling wares and merchandise in said city and county without having 
first taken out therefor a peddler's license. The facts, as developed on 
this hearing, are substantially as follows: The petitioners are citiaens 
of the state of Kansas, and at the time of their arrest they wereacting as 
agents for Price & Buck, merchants of the city of Topeka, state of Kansas, 
a firm engaged in a gênerai mercantile business at Topeka, making a 
specialty, however, of the sale of clocks, silver-ware, and lace curtains. 
In the prosecution of their business, this firm employed a large number 
of canvassers, throiighout the country, extending into other states. 
Thèse canvassers were furnished with samples of the goods to be sold, 
which they carried around with them from house to house, solioiting 
custom. The terms of sale were one-sixth in cash, the remainder to be 
paid in five equal monthly installments. The first payment was made 
to the solicitor, which represented the amount of his commission. An 
order was then sent in by the agent, or drummer, to the house at Topeka 
for the article contracted for, upon which the firm shipped to the agent, 
who delivered to the purchaser, and the remaining payments were col- 
lected by a coUecting agent of the firm. In the case of the petitioner 
Houston, the évidence does not show that he ever made sale otherwise 
than according to the custom above indicated. In the case of the peti- 
tioner Gerye, the évidence shows that, while he pursued a like course, 
there was one exception, when he ofFered to sell to a lady the sample 
clock carried around by him. She declining to take it, he went to a 
neighboring house, and made sale to the lady of the house, delivered 
the clock immediately to her, receiving from her the first payment of 
one-sixth of the purchase price. The right of a non-resident merchant 
to thus employ agents to go beyond the limits of the state in which the 
merchant résides to solicit purchases, by taking orders on the house, to 
be filled, and the goods shipped into another state for delivery, without 
the goods being subject to a license tax of the state, or to an occupation 
tax on the solicitor, has been esfablished, beyond further controversy, by 
décisions of the suprême court of the United States. Robbins v. Taxing- 
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Dist., 120 U. s. 489, 7 Sup. Ct. Rep. 592; Leloup v. Port of Mobile, 127 
U. S. 640, 8 Sup. Ct. Rep. 1380; Asher v. Texas, 128 U. S. 129, 9 Sup. 
Ct. Rep. 1. The method of sending solicitors into another state for or- 
ders of sale, employing samples for exhibition, is one of the recognized 
lawful method s of carrying on trade between the différent states; and if 
the local community where the solicitor thus goes may subject him to 
an occupation tax or a license fee, no matter by what name or under 
what disguise, whether as peddler or merchant, who shall lirait the 
amount of such tax, to prevent actual prohibition? As said by the court 
in Rabbins v. Taxing-Dist., supra: "To say that such a tax is not a bur- 
den upon Interstate commerce is to speak atleast unadvisedly, and with- 
out due attention to the truth of things." 

There was no question made by respondent at the hearing of this case 
that, if the conduct of the petitioners was strictly limited or confined to 
the mère solicitation of orders, in the manner stated, the acts of peti- 
tioners are within the protection of the commerce clause of the fédéral 
constitution. But the principal contention was and is that the act of 
Gerye, in making sale of one clock without taking an order therefor on the 
house, according to the instruction of the house and the custom of the 
agents, brings his case within the définition of a peddler, and subjects 
him to the opération of the state law. The state statute thus defines a 
peddler: 

"Whoever shall deal in the selling of patents, patent-rights, patent orother 
medicine, lightning-rods, goods. wares, or marchandise, except books, charts, 
maps, and stationery, by going from place to place to sell the same, is de- 
clared to be a peddler. " 

It is to be observed that it is essential under this statute to constitute 
a peddler that be should "deal in the selling" of the given article. The 
question, therefore, présents itself, whether the single instance of Gerye 
delivering the clock which he carried as a sample, without first sending 
in an order to the Topeka house, and awaiting the shipment of its coun- 
terpart, constituted him a peddler under this statute, so as to deprive 
him of the protection which the constitution gives to Interstate commerce. 
At first impression it seems plausible that one offer to sell and deliver, 
and then one sale, followed by delivery, would constitute a dealer. As 
applied to the statute regulating the sale of liquors under the fédéral rev- 
enue law, such acts would be sufficient to constitute the vendor a retail liq- 
uor dealer. But the rule of construction, under like state statu tes, is quite 
différent. The language of En;dicott, J., in Com. v. Farnum, 114 Mass. 
267-271, in construing a like provision, and discussing a like state of 
facts, maj' well be applied hère: 

"He was an agent soliciting orders, and a carrier delivering machines ordered. 
He made no direct saies himself. He did not earry and expose goods for sale, 
within the mlschief tlie statute is intended to prevent. The article he carried 
was a sample of that which he proposed the purchaser should buy cf the Com- 
pany. The fact that he occasionally delivered the sample machine to a pur- 
chaser desirous of obtaining one immediately cannot so change the character 
of his business as to bring it within the statute, nor did the fact that he sold 
one attachraent, and one tuck-marker, capable of being attached, make him 
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liable; it diStinctly appearing that it was not his pracfcice to make siich sales. 
The question is to be determlned on the gênerai character and scope of his 
business, 1£ this does not bring him within the statute, he is not liable for 
single sales of particular articles, such sales being exceptional, and not in the 
course bf his drdinary employment. " 

See, aiho, City of Kaiisas v. Collins, 34 Kan. 434-437, 8 Pac. Rep. 
865, and cases cited. 

Such seems to bé the well-settlëd ruie of construction of similar stat- 
utes. To hold that such sporadic, casual Sale fixes upon the party thé 
office of a dealer does not obtain outsidé of the practice under the reve- 
nue lawsy which are designedly rigid, and controlled by the letter of the 
act. The cases of State v. Emert, 103 Mo. 241, 15 S. W. Rep. 81, and 
Hynes v. Briggs, 41 Fed. Rep. 468, are not in conflict with the views 
above expressed, when properly distinguished. The agreed statement 
of facts on which the former case was submitted is not as clear as it 
ought to hâve been to présent an exact point for décision. While it is 
true the facts Stated indicate that the agent was soliciting orders for the 
non-resident manufacturer, and that in traveling around from house to 
house he did sell out of his wagon one sewing-machinej it perhaps, in 
justice to tbe opinion of the court, ought not to be said that it held such' 
single sale constituted the vendor a peddler under the state statute. The 
holding would be singular in that aspect, as it would be in conflict with 
the current of state authorities construing similar statutes. The third 
paragraph of the agreed statement of facts recites that the property "was 
forwarded to this state by said company, and delivered to défendant, as 
its agent, for sale on its account;" from which it is inferable that it was 
not being used merely as a sample, but was sent by the manufacturer to 
be sold, and, therefore, was sold in the usual course of defendant's trade. 
It is not necessary that ail that is said in that opinion should receive as- 
sent or any part disapproval to warrant the conclusion reached on the 
facts at bar. In the case of Hynes v. Briggs, the facts were that the non- 
resident merchant and manufacturer, while employing agents as can- 
vassers, shipped into the state of Arkansas large consignments of said 
goods, which were stored in a warehouse, and sales made by its solicit- 
ors were filled from this store-house, and were not conipleted by ship- 
ments from without on orders sent in by the soliciter. Such goods were 
held to hâve become so far mingled with the cornmon property of the 
aitus as to become liable to state régulation and police, and subject tothe 
license fax, if otherwise constitutional as a state enactment. Whether 
it will be maintained by the suprême court that a soliciter for a non-res- 
ident merchant or manufacturer, who limits his opérations to merely 
taking orders on such non-resident, who supplies the goods from a pro- 
ijisùmal store-house established within the state where such orders are 
taken, would thereby become liable to a license fee imposed by the state, 
is yet an open question. It is sufficient for the purpose of the case at 
hand to say that Mr. Justice Beadley, in Robbins v. Taxing-Dist., supra, 
suggested that it could not be entertained that the non-resident merchant 
or manufacturer, in order to avai] himself of the right of free interstate 
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commerce guarantied by the constitution, shouH be driven to the "silly 
and ruinons proceeding" of procuring a store-room, and shipping in his 
goods, before he could reasouaUy anticipate a demand for them; and 
that, therefore, the means of effecting such sales through the agency of 
"drummers" taking orders in advance are permissible, and the right 
is not to be interfered with nor hampered by subjecting the soliciter to 
the imposition of a state lieense fee, or tax in other form. This view 
was sustained by the majority opinion, and reaffirmed in Asher v. Texas, 
128 U. S. 129, 9 Sup. Ct. Rep. 1. The latest holding must be thelaw 
for the government of this court, until reversed by the court of last re- 
sort. 

It results that, the petitioners being restrained of their liberty in con- 
travention of the third clause of section 8, art. 1, of the fédéral constitu- 
tion, which gives to congress alone the power to regulate commerce 
among the several states, they are entitled to be discharged therefrom. 

It is accordingly so ordered. 



DoRAN V. Flood et al. 
(Circuit Court, S. D. New York. September i, 1891.) 

Death bt Wrosgfcl Act— Parties. 

Défendants W. & V., having çontracteâ to build a house for the owners, prooared 
défendant P., at a partioularly small price, to haul piles for the building. F., who 
had no trucks for the purpose, dragged the piles along the street, in violation of a 
city ordinance, and by reason thereof killed plaintifE's intestate. Held that, in 
an action against F., the contractors, and the owners, a verdict should be di- 
rected for the owners, and the question of the liability of W. & V. should be left to 
the jury. 

At Law. 

Herman H. Shooh, for plaintiff. 

Ernest Hall, for Walls & Van Riper. 

Wheeler, J. The défendants Walls & Van Riper agreed to erect a 
building for the défendants Glass & Glass on Bloomfield street, in New 
York, for which they got piles at North river, which wcre to be hauled 
about 200 feet along Thirteenth avenue into Bloomfield strceet. An or- 
dinance of the city prohibited dragging timber on the surlace of streets. 
Walls & Van Riper procured the defecdant Flood, who had no trucks or 
teams for the purpose, to haul them for 25 cents each, without provid- 
ing at ail as to the manner of hauling. He took the job for his brother, 
who had a team and driver that dragged them on the surface of the 
streets. The plaintiff's intestate, a boy between four and five years old, 
was about crossing Bloomfield street, as the team with two piles came 
along Thirteenth avenue, and turned into that street. The driver paid 
no attention to the child, who was caught under the logs turning the 
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corner, dragged along bj' them, and injured so that he soon died. This 
suit is brought for that injury. A verdict was directed for ail but Flood, 
and found against him. The plaintiff has moved to set aside the verdict 
for the défendants, and the motion has been heard. 

The verdict for the défendants Glass & Glass appears to be clearly 
right. They had nothing to do about procuring the piles. Walls & 
Van Riper got them where and as they pleased. The question is différ- 
ent as to them. The ordinance had the force of a statute, and created a 
prohibition for the safety of the public, as well as for the préservation 
of the streets. Chicago v. Robbins, 2 Black, 418; Eobbins v. Chicago, 4 
Wall. 657; Hayes v. RaUroad Co., 111 U. S. 228, 4 Sup. Ct. Eep. 369. 
Those who hâve work, dangerous in itself, and requiring particular care, 
done, cannot shield themselves by letting it out to others without pro- 
viding for the necessary care. If thèse défendants had contracted for 
dragging thèse logs along the streets as they were dragged, and so drag- 
ging them caused the injury, they would, without doubt, be liable. 
Letting the hauling for that distance at that price, toa person nota com- 
mon carrier, who had no trucks or connection with facilities for doing it 
otherwise than by dragging, would bave some tendency towards show- 
ing that the understanding with the défendants was that it was to be 
done by dragging, as it was done. The jury raight bave found that 
moving such logs in such streets was dangerous in itself; and the cir- 
cumstances of the injury tended to show that dragging the logs instead 
of trucking them caused it. Whether those who procure that to be doue 
which may be done either in one way that is lawful, or in another way 
that is unlawful, are liable for the conséquences of doing it in the unlaw- 
ful way, if they do not provide for having it done in the lawful manner, 
need not be decided now. The questions as to what the understanding 
as to the manner of hauling was, and as to the dangerous character of the 
work in itself, should, with others involved, as the subject is now viewed, 
hâve been submitted to the jury. Motion granted as against Walls & 
Van Riper. 



Cbawson v. Western Union Tel. Co. 
(Circulé Court, W. D. Afkansas. October 7, 1891.) 

1. Faihtrb to Delivee Teleqbam — Damages. 

The party receiving a télégraphie message, the delivery of the same having been 
negligently delayed by the agents of the company, cannot recover for mental suf- 
fering alone, when unaccompanied with other injuries. 

2. Same — Mental Suffering. 

To warrant the considération of mental suffering as an élément of damages there 
must be such gross négligence on the part of the agents of the company as to indi- 
cate a wanton or malicious purpose in failing to transmit and deliver the message. 
To warrant the considération of mental suffering in flxing the amount of damages, 
the mental suffering must be an élément of physical pain, or the natural and proxi- 
mate resuit of some phj-sical injury, 
{Syllabus by the Court.) 



CBA.WSOÎ»- V. WESTEEX UNION TEL. CO. 645 

At Law. 

F. E. Willey, for plaintiff. 

Clendening, Alechem & Youmans, for défendant. 

Parker, J. The plaintiff, as the receiver of a télégraphie message, 
brings suit for the recovery of damages, and he allèges in his complaint 
that he lives in the corporate liniits of the town of Van Buren, within 
three-quartërs of a mile of the office of défendant. That défendant is 
doing a gênerai telegraph business in this state, such as receiving, trans- 
mitting, and delivering telegrams from and to public and private per- 
sons for pay. The said companj- has an office in Van Buren; also at 
>:alisaw, in the Cherokee Nation, Indian country. That on the 20th of 
April, 1891, one H. 0. Meadows ernployed and paid the défendant to 
.send a telegram of the following import: "April 20, 1891. Salisavv, 
I. T. To Robert Crawson, Van Buren: Conie on this evening's train. 
Ma wants to see you. H. 0. M." — to the plaintiff, at Van Buren, Ark. 
That the same was for the benefit of plaintiff'. That défendant received 
pay for transmitting said telegram. That the défendant refused to de- 
liver the said message to the plaintiff without any good or iawful excuse 
whatever, and to the great injury and mental suffering of plaintiff. 
That deiendant refused and failed to deliver said telegram in proper 
time, because of willful carelessness, wrong, and refusai. That the 
plaintiff's mother-in-law was at Salisaw, very sick, and supposed to be 
dying. That she, wanting her children near her at the time of her 
death, had the dispatch sent to plaintiff. By reason of the defendant's 
failure to deliver the dispatch to plaintiff, lie was prevented, for the 
space of 24 hours, from going to the bedside of his mother-in-law, and 
for that reason was compelled to undergo and suffer disappointment, 
and great anguish and uneasiness of niind. That defendant's agent 
knew plaintiff''s place of abode, and there was ample time to deliver 
him the dispatch, so he could go on the next train to Salisaw, but de- 
fendant's agent failed to do so. 

Damages, if actual, niust flow directly and naturally from the breach 
of contracta and they must be certain, both in théir nature, and in re- 
spect to the cause from which they proceed. 3 Suth. Dam. 803. The 
nature of the damages, and the cause from which they proceed, must 
be alleged with certainty in the complaint. Under this rule, the only 
cause from which damages can proceed in this action is mental suffer- 
ing, because this is the only source of damages that is set ont with suf- 
ficient certainty. True, in one part of the complaint it is alleged that 
defendant's failure was to the great injury and mental suffering of plain- 
tiff; yet the pleader allèges no si)eeific fact which shows any injury 
aside from his mental suffering. Then the only question for the court 
is, can the plaintiff recover for mental suffering alone, unaccompanied 
with other injury? The rule as stated in Wood's Mayne, Dam. 74, (Ist 
Amer. Ed.) is: "In no case has it ever been held that mental anguish 
alone, unaccompanied by an injury to the person, afforded a ground 
of action." I think the suprême court of JMississippi in W. U. Tel. Ce. 
V.47F.110.8— 35 
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V. Rogers, 9 South. Rep. 823, (opinion delivered May 25, 1891, by Mr. 
Justice CooPEE,) asserts the correct rule when it says: 

"We are iinwilling to départ frorn the long established and almost uni- 
versal rule of law tluit no action lies for the recovery of damages for mère men- 
tal suffering, disconnected from physical injury, and not the resuit of the 
willlul wrong of the défendant; tliat such damages are recoverable in actions 
for breach of contraet of marriage. " 

A rule différent from the above, and holding that damages may be 
recovered for mental suffering, unaccompanied with other injuries, by 
the receiver of a telegraph message for a négligent delay in delivering 
the same by a telegraph company, bas been declared as the correct rule 
by the suprême courts of Indiana, Alabama, Kentuckj'-, Tennessee, and 
Texas. Reese v. Telegraph Co., 123 Ind. 295, 24 N. E. Rep. 163; Tel- 
egraph Co. V. Henderson, 89 Ala. 510, 7 South. Rep. 419; Chapman v. 
Telegraph Co., (Kentucky suprême court, June, 1890,) 13 S. W. Rep. 
880; Wadsumth v. Telegraph Co., 86 Tenn. 695, 8 S. W. Rep. 574; 
So Relie v. Telegraph Co., 55 Tex. 309. The suprême court of Missis- 
sippi in W. U. Tel. Co. V. Rogers, supra, déclares: "Thèse cases rest 
upon the authority of each other, finding no support in the décisions 
of other states or of England." It may be observed that the cases on 
the subject of the recovery of damages for injury to the feelings because 
of willful neglect of a company to deliver a télégraphie message are not 
uniform in the state of Texas. The case of Railroad Go. v. Levy, 59 
Tex. 542, in effect overrules So Relie v. Telegraph Co., 55 Tex. 309. But 
it may be remarked the United States circuit court for the western dis- 
trict of Texas, in Beasley v. Telegraph Co., 39 Fed. Rep. 181, follows 
the case of So Relie v. Telegraph Co. I think the true rule is announced 
in Chase v. Telegraph Co., decided by the circuit court for the northern 
district of Georgia, (44 Fed. Rep. 554,) as well as in the numerous rel- 
evant authorities there cited. The principle there announced is in ac- 
cordanee with the old rule of damages, recognized by the courts of this 
country and England, and it is that the receiver of a télégraphie mes- 
sage, the delivery of which bas been negligently.delayed, cannot recover 
for mental suffering alpnç, unaccompanied with other injuries. If there 
is such gross négligence on the part of the agents of the company as to 
indicate wantonness or a malicious purpose in failing to transmit or de- 
liver the message, there might be a recovery for mental suffering alone, 
or mental suffering may be taken into considération when it can be con- 
sidered as the natural and proximate resuit of a physical injury. It, 
in such a case, beeomes an elenient to be considered in connection with 
the physical pain. There is nothing more alleged in the complaint in 
this case than ordinary willful négligence. There are no allégations of 
a wanton or malicious purpose on the part of the agents of the défend- 
ant in not delivering the dispatch. Such being the case, underthe rule 
named above, and upon the allégations of the complaint, the demurrer 
must be sustained. 
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Miller v. Blackett, 
(District Court, D. Alaska. Auguat 15, 1891.) 

1. EJECTMENT— TiTLE TO MaINTAIN— OCCUPANTS OF PlBUO LAND. 

The treaty for the purchase of Alaska, after reserving certain lands in fée-simple 
to the owners and occupants thereof, vests the title to ail other lands in the United 
States. Act Cong. May 17, 1884, (23 St. U. S. p. 24, § 8,) provides that no person in 
the territory shall be dlsturbed in the possession oî any land in his actual use 6r 
occupation, but that the terms under which he may acquire title shall be reserved 
for future législation by congress. Held, that use and occupation must be deemed 
a sufflcient légal estate, and right to présent possession, to maintain ejeotment 
against one who enters for the government, and that suoh possession endures at 
least until législation Is had. 

8. Same— Res Judicata — Tenants in Common. 

A tenant in common, who is in actual possession with his co-tenant, is not affected 
by the judgment in an action of ejectment against the latter, to which he was not 
a party, and of which he knew nothing. 

At Law. Ejectment by M. Clark Miller against C. S. Blackett, United 
States deputy-colleclor of custonis. Judgment for plaintiff. 

Wîllou<)hhy Clark, foT plaintiïï. 

C. S. Btachtt, in pro. per. , and C. S. Johnson, U. S. Dist. Atty., for de- 
fendant. 

Bbgbee, J. This is an action of ejectment to recover the possession of 
certain premises in the town of Juneau. On the trial it was shown by 
the plaintiff that in May, 1888, he and one Henning, under deed from 
one Foster, weut into possession of the premises as tenants in common, 
claiming equal shares, and commenced the érection of a house thereon, 
intending to occupy it as a home; that upon the completion of the building 
they moved into it, and lived thère together until the wife of Henning came 
to the territory, when plaintiff moved oui for her accommodation; that 
the Hennings occupied the premises for a short pêriod therealter, with 
the understanding between Henning and the plaintiff that, if the former 
wanted the house for himself, he should pay the latter for his share, 
which, so far as, the évidence shows,, he never did. There was no at- 
tempt to contradict this testimony^ On the partof the défendant there 
was introduced in évidence, without objection, a notice, signed, "A. K. 
Delaney, Custodian," directed to, and served in February, 1889, upon, 
Henning, stating that the United States had determined to take posses- 
sion of the ground knownas the"Military Réservation of Juneau, Alaska," 
and notifying him to vacate within SOdays, else légal proceedings would 
be brought against him. Said Delaney at the time was the coUector of 
customs for the district of Alaska. Défendant also introduced, without 
objection, the proceedings, judgment, and writ of restitution in an action 
brought in this court in April, 1889, by the United States against said 
Henning, to recover possession of thèse premises, which were alleged to 
be claimed by the government by treaty with and purchase from Russia, 
and to hâve been improved as a réservation. Henning having faiied to 
appear in the action, his default was entered. A judgment was rendered 
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în favor of the United States in September, 1889; and, under a writ of 
possession, Henning was evicted in November, 1889, and the premises 
turned over by the United States, marshal to the collector of customs of 
the district; the défendant herein, who was his deputy, receipting there- 
for as such officer. Government padlocks were placed upon the closed 
doors by défendant, who entered into and kept possession of tlie build- 
ing as United States deputy-collector. The plaintiff testifies that he 
knew nothîng of this suit until after the éviction of Henning. When 
evicted, Henning retained the keys of the house. In the spring of 1890, 
finding one of the doors open, he locked it, and delivcred the keys to 
plaintiiï, who at once entered and lived there for some days, until, dur- 
ing his temporary absence, he was ousted by the défendant herein, who, 
in his capacity as United States deputy-collector of customs, again pad- 
locked the doors, and has ever since retained possession, and withheld 
it from the plaintiff, claiming adversely to him. 

No proof was made that the premises were ever reserved by thegovern- 
ment formilitary or other purposes, nor that the collector of the customs 
was or is the custodîan of the land or buildings belonging to the govern- 
ment; but, assuming him to be such custodian, there can be no doubt 
that the défendant, as his deputy, is properly made a party, the govern- 
ment not being amenable to an action. Polack v. Mansfield, 44 Cal. 36. 
With the exception of a score or so of lots reserved in ïee-simple to the 
ownérs and occupants by our treaty with Russia, and certain patented 
minerai lands, the title to ail land in Alaska is vested in the United 
States. The organic act, passed May 17, 1884, provided, however, that 
persons in the district should not be disturbed in the possession of any 
lands actually in their use or occupation, but that the ternis under which 
such persons might acquire title to such lands were reserved for future 
législation by congress. 23 St. U. S. p. 24, § 8. AU town lots in Ju- 
neau, as well as in other Alaskan settlemeuts, including the land in eon- 
troversy hère, hâve beeh marked out, taken possession of, built upon, 
and occupied by the inhabitants in the faith that their title derived from 
use and occupation would he ultimatély recognized by the government; 
and thèse possessory rights of the people bave been acknowledged by 
their neighbors and sustained by the- courts. It would seem, therefore, 
that possession founded on Use and occupation, entitling the possessorto 
freedom from disturbance by the government, and the implied pledge 
of the government as to the terms under which he mayhereafter acquire 
title to his land through future législation, must be deemed a sufficient 
légal estate and right to présent possession to maintain ejectment under 
the laws of the state of Oregon. made applicable to this district. 

At the time the government commencedits action against Henning, 
he and the plaintifl' herein were in the actual use and occupation of the 
premises as tenants in common; and it is claimed by défendant hère that 
the judgment in that action binds not only Henning, but his co-tenant, 
the plaintiff herein. But h is very clear that that judgment can work 
no eatoppel upon the plaintiff. Two well-recognized rules of law are ap- 
plicable to this case, — the one, that judgments bind only parties and 
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privies; the other, that no man can be deprived of his rights or of his 
property without an opportunity of being beard in a court of justice. 
Tenants in comnion are separately seised, and there is no privity of es- 
tate between them. 4 Kent, Comm. 368, (13tb Ed.) Each tenant in 
common, in respect to his share, bas ail tbe rights, except that of sole 
possession, which a tenant in severalty would hâve. Carpentier v. Web- 
ster, 27 Cal. 548. Parties in possession at the commencement of a suit, 
and not sued, nor holding under or in privity with any of the parties 
thereto, are in no way affected by the judgment, nor amenable to a writ 
of restitution issued thereon. Civil Code Or. § 326; Sampson v. Ohleyer, 
22 Cal. 200; Ford v. Doyle, 37 Cal. 346; Association v. Christy, 41 Cal. 
501. The plaintiff hère, being a tenant in common with Henning, and 
in possession, at the commencement of the suit, neither being a party to 
it, nor holding under or in privity with Henning, was not affected by the 
judgment. Wattson v. Doivling, 26 Cal. 125; Williams v. Sutton, 43 Cal. 
66; Fogarty v. Sparks, 22 Cal. 149; Breeding v. Taylor, 6 B. Mon. 62. 

It is not necessary to décide what légal effect the judgment against 
Henning had. If it made the United States a tenant in common with 
plaintiff, there bas been such an ouster as would permit plaintiff to main- 
tain ejectment. Goldsmith v. Smith, 10 Sawy. 294, 21 Fed. Rep. 611. 
If it did not convert the government into such a tenancy, plaintiff niay 
still maintain the suit; for a tenant in common is entitled to recover as 
against ail persons except his co-tenants, and persons holding under them. 
Williams v. Sutton, supra; Treatv. Reilly, 35 Cal. 129. Plaintiff bas shown 
such légal estate as it is possible for any one in Alaska, not having a fee- 
simple title, to show. Its nature is that which is derived under tbe or- 
ganic act froni use and occupation of tbe premises as tenant in common, 
claiming to own one undivided balf thereof. Its duration is such as may 
be prescribed by congress, and lasts, at least, until législation is had. 
He bas further shown a right at the commencement of this suit to the 
possession of the premises, and that such possession is wrongfuUy witb- 
held by défendant. Let judgment be entered in favor of the plaintiff, 
that he is the owner of, and entitled to the possession of, an undivided 
onè-half of the premises in controversy, stating the nature and duration 
of the estate as given above, and without damages, but with costs. 
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Thomas V. American Feeehold LaînD & Mortgage Co. of Londok, 

Limited. 

(.Circuit Court, S. D. Oeorgla, N. E. D. July 16, 1891.) 

1. Action on Note— Lien— Fedekal Jukisdiction. 

Code Ga. § 1970, provides that, when judgment shall be rendered upon a note se- 
cured by a conveyance of land, the grantee may file and bave recorded a deed of 
thé land to the détendant, whereupon the land may be sold to satisfy such judgment, 
wblch shall bave priority over ail otber jûdgments against the défendant. Held, 
that a proceeding to obtaln judgment on such a note, and to bave the same declared 
a prier lien on the land, was not cognizable in a fédéral court of law. Following 
Mortgage Security Co. v. Gay, 33 Fed. Rep. 636. 

2. JCDGMENT— SeTTING- AsIDB AFTER TeRM. 

Such a judgment, when rendered by a court of law, being a nuUity, may be set 
aside by the court on motion, even at a subséquent term. 

3. Same — Jubt Tkial — Gosditional Contkact, 

A note which provides that on failure to pay interest within 30 days after due 
the holder of the note may déclare the principal due, is not an unconditional con- 
traot within the meaning of Code Ga. § 5145, which déclares that the court shall 
render judgment without the verdict of a jury in ail civil cases founded on uncon- 
ditional contracta in writing, where tbere is no verified answer. 

At Law. Motion to vacate judgment and exécution of the court and 
sales made thereunder. 

Frank H. Miller, for the motion. 
William E. Simmons, opposed. 

Speee, J. The American Freehold Land & Mortgage Company of 
London, Limited, brought suit in this court against J. Pinckney Thomas, 
a citizen of this district, for the sum of $5,816.66 on a certain promis- 
sory note, which reads as folio ws: 

"$5,000.00. Wayneseoeo, Ga., January 13, 1883. 

"On the flrst day of December, 1887, 1 promise to pay J. K. O. Sherwooa, or 
order, at thé office of the Corbin Banking Company, New York city, $5,000.00, 
with interest from this date at the rate of eight per cent, per annum, payable 
annually, as per flve notes herewith attached. Value received. * * * 
Should any of said interest not be paid when due, it shall bear interest at the 
rate of eight per cent, per annum from nnaturity, as stipulated in said inter- 
est notes; and upon failure to pay any of said interest within tbirtydays after 
due, said principal sum may, at the option of the holder of this note, be de- 
clared due, without notice, and may thereupon be collected at once, time be- 
ing of the essence of this contract; aud, in case this note is collected by suit, 
I agrée to pay ail costs of collection, including ten per cent, of the principal 
and interest as attorney's fées, 

[Signed] • "J. Pinckney Thomas. 3977, 

"No. 32,ii20." 

Indorsed: "Without recourse. J. K. 0. Siieewood." 

Copies of the interest notes are attached. On the 9th day of April, 
1888, the following judgment by default was taken: 

"ïhere being no défense iiled on oath in this case, judgment is rendered by 
the court for the plaintifE vs. the défendant for $5,000.00 as principal, $990.47 
as interest to this date, $599.04 attorney's fées, and $11.35 for cost of suit, 
to be taxed by the clerk, this 9th day of April, 18y8. 

[Sigtied] "Ejioey Speek, Judge.' 
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After said judgment was rendered by the court, without having sub- 
mitted the case or auy évidence therein to a jury, Mr. Fred Lockhart, 
the plaintifF's attorney, entered a judgment, signing the same, as attor- 
ney, for the principal, interest, and attorney's fées, to be levied upon 
the land, tenements, and hereditaments of the défendant, and especiaJly 
upon 1,150 acres, more or less, in Burke county, Ga. Then foUowed 
a description, the boundaries being given, of the land. Execution was 
issued in accordance with the judgment last above mentioned. The 
marshal was comraanded to levy generaily upon the lands, etc. , of the 
défendant, and especially upon the 1,150 acres described in the judg- 
ment entered by the plaintiff''s attorney. On the 4th day of December, 
1888, this property was sold by the marshal in the usual manner of 
marshal's sales, and was bought in by William C. VVheeler for the sum 
of $431.36, and the marshal's deed made in pursuance of said sale. 
On the 6th of August, 1890, TurnerC. Thomas, the administrator of J. 
Pinckney Thomas, made a motion in writing, giving notice thereof to 
the plaintiff in the original suit, to vacate the award and judgment, the 
exécution issued thereon, and the sale made in pursuance thereof; and 
also asked for leave to file the pleas described in the motion. The 
grounds of the motion which it is important to consider for the purposes 
of this décision, are as follows: (1) That the défendant, J. Pinckney 
Thomas, died prior to the final adjournment of the term of court at which 
the judgment by the court was entered, and that no représentative was 
appointed for the estate until the 5th day of April, 1890. (2) Thatthe 
award granted April 9, 1888, was granted without jurisdiction, because 
suit was brought upon a conditional contract, and the verdict of a jury 
was required before judgment could be lawfully entered. (3) Because 
the judgment entered on the award does not conform to the pleadings in 
the case, nor to the award of the court. (4) Motion is made to setaside 
the exécution, because it did not conform to the award of the court, and 
was issued to euforce a spécial lien only. (5) To vacate the sale, be- 
cause Wheeler, the purchaser, was an officer of the plaintiff, who acted 
for and in its behalf; and that the sale, under the circumstances as dis- 
closed by the record, and the deed pursuant to the sale, made by the 
marshal to said Wheeler, amounted to "chilling" the bid by the plaintiff 
in fi. fa. Plaintiff made application to be permitted to file pleas to the 
jurisdiction of the court, and to the effect that the note so sued on was 
actually given for a loan of $4,000, though nominally for $5,000, $1,000 
being retained'by the payée at the time of giving the note and making 
the loan, and was therefore usurious. There were other grounds upon 
which it was sought to vacate the judgment, exécution, levy, and sale, 
which appear in the record. The American Freehdld Mortgage Com- 
pany of London, Limited, transférée of the contract, and the plaintiff 
in the original suit, objects to the motion above set forth upon the fol- 
lowing material grounds, and others which appear in the record: (1) 
Because, after a circuit court has adjourned without a day, it cannot set 
aside any of its own judgments on motion, such judgmeuts being bind- 
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ing untîl reversed for error. (2) The grounds of the motion ouglit to 
hav'e been urged before jadgment; and the movant, being in lâches, can- 
not be heard now. (3) Because it appears from the pleadings that the 
court had jurisdiction, and it is toc late now to deny it. (4) Because 
sale under an exécution cannot be set aside after the consummation and 
distribution of the proceeds thereof. (5) Because the pleas ought to 
liave been filed before the rendition of the judgrnent. 

The constitution of the state of Georgia (section 4, par. 7; Code, § 
5145) provides: 

"A court shall render judgrnent without the verdict of a jury in ail civil 
cases founded on uncondltionMl contracta in writing wliere an issuable défense 
is not filed under oath or afiBrmationi" 

The plaintifPs attorney taking the judgrnent in this case followed the 
practice of the state courts, ànd took his judgrnent in conformity with 
the rule of the superior courts of the state, No. 39; a rule adopted in 
consonance with the clause of said constitution quoted above. Two im- 
portant questions depending upon this action bave been evoked by the 
motion: Does the jurisdiction in this court to give the judgmentafErm- 
atively appear in the record? Is the judgrnent void, in view of the law 
of the state, because it Was rendered, not upon an unconditional, but 
upon a conditional, contract in writing, as inëisted by the movant? The 
cause was pending at law, and it is insisted by the movant that the 
judgrnent granted was tantamount to the foreclosure and enforcement bf 
an équitable lien in the nature of a mortgage, to do which is not within 
the jurisdiction of a law court of the Uni'ted States, but is the exercise 
of a powér belonging to a court of èquity; The lien in question iscre- 
ated by sections 1969 and 1970 of the Code of Georgia, which provides 
as foUows: ^- ' ' 

"Sec. 1969. Whenever any person in this state conveys any rëal property by 
deed to secure any debt to any person loaning or advàncing said vendor any 
money, or to secure any other debt, andishall take a bond for titles back to said 
vendor upon the payment of such debt or debts, or shall in like manner convey 
any personal property by bill of sale, and take an obligation binding the per- 
son to whom Stiid property was conveyed to reconvey said property upon the 
payment of said debt or debts, such conveyance of real or personal property 
shall pass title of said property to the vendee, provided that the consent of the 
wife has been first obtained, till the debt or debts which said conveyance was 
made to secure shall be fully paid, and shall be heid by the courts of this state 
to be an absolute conveyance, with the right reserved by the vendor to hâve 
said property reconveyed to him upon the payment of the debt or debts in- 
tended to be secured agreeably to the ternis of the contract, and not a mort- 
gage- . 

"Sec. 1970. When any jndgment shall be rendered in any of the courts 
of this state upon a note or other évidence of debt which such conveyance of 
realty was made and intended to Secure, it shall and may be lawful for the 
vendee to raake and file, and hâve recorded in the elerk's ofiice of the superior 
court of the county wherein the land lies, a good and suflflcient deed of con- 
veyance to the défendant for said land; ând, if tlie sai^ obliger be dead, then 
his executor or administrator may in like manner maké and file such deed 
without obtaining an order of the court for that purpose, wliereupon the same 
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may be levied on and sold under said judgment, as in other cases: provided, 
that the said Judgment sball talîe lien upon the land prior to any other judg- 
ment or incumbrance against the défendant." 

It will be observed that the machinery provided by thèse statutes be- 
longs to the state courts, where there are no distinctions between the prac- 
tice and procédure at law and in equity. And it is urged by the mov- 
ant that the proceeding on the part of the plaintiff in the suit at common 
law, to hâve defined and enforced the lien provided by the sections of 
the Code above quoted, présents a matter not within the jurisdiction of 
the circuit court sitting as a court of law. That proposition was held to 
be true by this court in the case of Moiigage Security Co. v. Gay, 33 Fed. 
Rep. 636, and after a more careful considération of the authorities in the 
récent case, decided at this terni, oîÂlexander v. Mortgage Co. , 47 Fed. Rep, 
131. The judgments of a court of law usually take rank and effect in ac- 
cordance with the date when they were rendered or granted. The judg- 
ments provided for by the spécial statutes above quoted take effect from the 
date of the contract between the parties. The contract, moreover, is in 
itself the création of an équitable lien, where certain rights are reserved 
to the debtor, and certain privilèges given to the créditer. In the case 
of Fenn v. Holme, 21 How. 484-487, will be found a condensed state- 
ment of the leading cases in the earlier volumes of the United States Su- 
prême Court Reports upon this doctrine. They ail sustain the following 
announcement made in that case for the court by Mr. Justice Daniel : 

"By the constitution of the United States, and by the acts of congress or- 
ganizing the fédéral courts, and definlng and investing the jurisdiction of 
thèse tribunals, the distinction between common-law and equity jurisdiction 
has been explicitly declared and carefully deflned and estabiished. TIius, in 
section 2, article 3, of the constitution, it is declared that ' the judicial power 
of the United States shall extend to ail cases in law and equity arising under 
this constitution, the laws of the United States,' etc. In the aet of congress 
' to establish the judicial courts of the United States ' this distribution of law 
and equity powers is frequently reterred to; and by the sixteenth section of 
that act, as If to place the distinction between thèse powers beyond misappre- 
hension, it Is provided 'that suits in equity shall not be maintained in either 
of the courts of the United States in any case where plain, adéquate, and com- 
plète remedy may be had at law,' at the same time afflrming and separating 
the two classes or sources of judicial authority. In every instance in which 
this court has expounded the phrases, ' proceedings at the common law, and 
proceedings in equity,' with référence to the exercise of judicial powers of the 
courts of tlie United States, they will be found to hâve interpreted the former 
as signifying the application of the définitions and principles and rules of the 
common law to rights and obligations essentially légal, and the latter as 
meaning the administration with référence to équitable, as contradistinguished 
from légal, rights of the equity law, as deflned and enforced by the court of 
ehancery in England." 

See, also, Basey v. Gallagher, 20 Wall. 680; Bacon v. Howard, 20 How. 
22; Bennett v. Buttenoorth, 11 How. 675. 

In the case last cited, as in the case now under considération, there 
was nothing in the proceeding which resembled a bill oransvver in equity, 
according to the rules prescribed by this court; nor any évidence stated 
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upon which a decree in equity could be revised in an appellate court. 
In the case now under considération tliere was no averment or prayer 
which authorized the court to give auything save an ordinary~judgment 
at common law; and, as held in the case of Bennett v. Butteiioorth, supra, 
the error is patent upon the record, and is open to correction without mo- 
tion in arrest of judgment, or exception taken at the trial. To the argu- 
ment that this court may adopt the remedy granted by thestatute of the 
state of Georgia, and enforce it, as do the courts of that state at common 
law, a sufficient reply is found in the language used by Mr. Justice Mil- 
ler in the case of Van Norden v. Morton, 99 U. S. 380: 

"We think tlie rule is settled in this court that, wheuever a new right is 
granted by statute, or a ne w remedy for violation of an old right, or whenever 
sucl) rights and remédies are dépendent on state statutes or acts of congress, 
the jurisdiction of such cases, as between tlie law sido and the equity slde of 
the fédéral courts, must be determined by the essentia! character of tlie case; 
and unless it cornes within some of the recognized headsof équitable jurisdic- 
tion, îtmust be held tobelong to theother;" citing the cases of Ttiompaon v. 
Kailroad Co.i 6 Wall. 134; liobinson' V. Oampheil, 3 Wheat. 212; Basey v. 
Qallagher, 20 Wall. 680; Bennett v. Biittet-wottJi, 11 How. 669; and Jones v. 
ilffiiîfaste»'s, 20 How. 8. ,; 

It is suggested that by the law of Georgia the equity of rédemption of 
a mortgage may be sold under a judgment hàd upon the note which the 
mortgage is given to secure, without proceeding to foreclose the mortgage, 
and that this would as etfoctually conclude the movaut hère as if the 
mortgage itself had been , properly foreclosed. It doesnot appear that 
this can be justitîed in a court of the United States in view of the im- 
portant principle discussed and settled by the authorities last above 
quoted. The case oiWillard v. Food, 135 U. S. 809-314, 10 Sup. Ct. 
éép. 831 , is instrnctive in this connection. That was an action brought 
in the suprême, court of the District of Cplumbia by a mortgagee against 
the representatiyes of one who had bought the mortgaged land^ "subject 
to the mortgage," and who had assumed to pay, satisFy, and discharge 
the mortgage debt. Judgment was rendered ibr the défendant upon an 
agreed stâtement of facts, and error was assigned upon that judgment. 
The suprême court of the .United States, Mr. Justice Gbay, rendering 
the opinion, after reciting, the fact that the contraçt in question was 
made in New York, where the mortgagee is entitled.to maintain a suit 
either in eqUity or at law against the grantee of the mortgagor to enforce 
the payment of the mortgage debt, held that the form of the plaintiff's 
remedy, "whether it must be in covenant or in assumpsit, at law or in 
equity, is governed by the lexfori,- — the làw of the District of Columbia, 
where thé action was brought. Dixon.v. Romsay, 3 Cranch, 319, 324; 
Bank v. Donnally, 8 Pet. 361; Wilcox v. Ihint, 13 Pet. 378; Le Roy v. 
Beard, 8 How. 451; PriUhard v. Norton, 106 U. S. 124, 130, 133, 1 
Sup. Ct. Rep. 102." "In the suprême court of the District of Columbia," 
continues the learned justice, "as in the circuit court of the United States, 
the jurisdiction in equity is distinct from the jurisdiction at law, and 
équitable relief cannot be granted in an action at law;" citing Fenn v. 
Holme, 21 How. 481. "A' stâtement of facts agreed by the parties, or, 
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technically speaking, a case statéd in an action at law, doubtless waives 
ail questions of pleading or of form of action which might hâve been 
cured by amendment; but it cannot enable a court of law to assume the 
jurisdiction of a court of equity;" citing Scudder v. Worster, 11 Cush. 
673; McRae v. Locke, 114 Mass. 96; West Roxbury v. Minot, Id. 546. 
The case at bar, while not ideutical with, is strongly analogous to, 
WiUard v. Wood. The suit was brought by a transférée of the note and 
of the security for it, a deed or mortgage, which the proceeding was 
intended to enforce. There was no privity whatever between the origi- 
nal maker of the note and the transférée. The transférée was not under 
légal obligation to reconvey the land to the maker of the note upon pay- 
ment of the debt. In fact the transférée had no title or deed to the land 
made by the maker of the note to secure the debt, and J. K. 0. Sher- 
wood's only conveyance of the pote to the plaintifif in the action was an 
ordinary transfer without recourse on him. When J. K. 0. Sherwood, 
without indorsement or guarantj' from himself, transferred the note given 
by J. Pinckney Thomas, it is presumed that it was transferred for value, 
and that his rights as against the maker weresatisfied; and, itbeing pre- 
sumable, in the absence of indorsement or guaranty, that his interest in 
the note was paid oflF and discharged, Thomas would seem entitled to a 
reconveyance of the land from him, and the transférée of the note — who 
is the plaintiff hère — to the lien of an ordinary judgment merely. Neal 
V. Murphey, 60 Ga. 388; Tompkins v. Williams, 19 Ga. 569; McGregorv. 
Matkis, 32 Ga. 417. In the case of Palmer v. Sivipson, 69 Ga. 792, a 
proceeding to enforce a spécifie lien on certain specified property in an 
action at law, was held to be équitable in its character, and that the mode 
of procédure should be as in equity. In the same case (page 795) the 
suprême court of the state uses this language; 

"It must be borne in mind that Simpson is not tlie vendor, and could not 
pursue the statutory remedy under Code, § 3654, becaiise he could not make 
the deed. True, if the vendor to him made the deed, or would make it, he 
might pursue that remedy. Scrogains v. ffoadley, 56 Ga. 165. But is he 
bound to go to him? Can he not go at once into equity? He did so, and thus 
Bubjected ail the land." 

In the case of Htmt v. Harhar, 80 Ga. 748, 6 S. E. Rep. 596, the su- 
prême court of the state held that, when the vendor of land transferred 
the purchase-money notes without indorsement or guaranty of payment 
thereof, the money due from the purchaser of the land to the vendor was 
paid, and the purchaser of the notes is put in the attitude of an ordinary 
creditpr, and bas no spécifie lien upon the land, such as is created by 
the state statute upon the subject. The conclusion which the court 
reaches after considering thèse authorities is that the plaintiff, having ac- 
cepted the notes sued on without the conveyance from the maker of the 
land given to secure the amount due thereon, and without indorsement 
or guaranty, is merely an ordinary creditor of the maker of the note, 
and is not entitled, in à court of law, to enforce the spécial lien under 
which the land was sold. Scroggms v. Hoadley, 56 Ga. 165. See, also, 
^drik V. Proter, 64 Ga. 609. It is true that Sherwood, the payée of the 



556 FEDEEAL EEPORTER, VoL 47. 

note, made a deed to the American Freehold I^and & Mortgage Company, 
and gave warranty of title to the land conveyed tosecure the debt against 
ail persons claiming under himself, but against no one else, — a quit- 
claiin deed. This deed contained also this additional clause: "This 
conveyance is made subject to the rights of J. Pinckney Thomas, of the 
county of Burke, state of Georgia, to hâve said property reconvej^ed to 
him, his heirs, etc., upon the terms and conditions set out in my bond 
to him," etc. It is also true that the mortgage company attempted to 
file a deed of reconveyance of the land in question in the clerk's office of 
the superior court of Burke county. This, however, is assailed by the 
movant as invalid, and the question still remains, can the court at com- 
nion law, without équitable powers, adjust the equities which may arise? 
Certainly the mortgage company is not legally bound to comply with 
the obligation of Sherwood's bond for title, to reconvey on payment, 
but tbey are equitably. To enforce, then, a contract of this character, 
and at the same time so to mould a verdict or a decree as to protect the 
rights of the contracting parties, is clearly within the domain of equity, 
and not within the totally separate and distinct jurisdiction of a United 
States court of law. So far, therefore, as the judgment créâtes a spé- 
cifie lien upon the property described in it, other than the ordinary judg- 
ment at law, it is a judgment upon a matter of which court had no ju- 
risdiction. The défendants insist, however, that the term having ended , 
we hâve no control over this judgment. The numerous authorities cited 
by the attorney for the défendant, to-wit, Banh v. Môss, 6 How. 31; 
Siblald y. U. S., 12 Pet. 492; Cameron v. McRoherts, 3 Wheat. 591 ; U. S. 
V. Bank, 6 Pet. 8, — wherein it is held that, after a circuit court has ad- 
journed without a day, it cannot set aside one of its own judgments upon 
motion, even for want of jurisdiction over the cause, were ail decided 
upon cases where the court itself did not éxceed its jurisdiction. It is 
true, however, that even where the court has jiWisdiction of the parties 
and subject-matter, if it makes a judgment or deCree which is not within 
the power granted to it by the law of its organization its decree or judg- 
ment is void. 

In the case of U. S. y. Wqllcer, 109 U. S. 258, 3 Sup. Ct. Rep. 277, 
(décision by Mr. Justice Woôds for the court,) will be found a condensed 
statement of the authorities upon this proposition. The decree under 
réview in that case was made by the suprême court of the District of Co- 
lumbia, and the statùte in question gave the cûUrt power on removal of an 
executor or administrator'tborder the assets of thé décèdent which might 
rèmain unadministered tô be delivered to the administrator de bonis non. 
The court, however, had inade an order directing the dèlivery of the 
proceeds arising froni admihistered assets of the estate to the adminis- 
trator de bonis non.. This order was attacked as void, because not within 
the power grahted the court by the statute under which it was acting. 

"ItflppetiÇS;from the pleadings in the case," saidthe learned justice, "that 
the money ordpred to be paid was the pxoceeds of a debt due the décèdent 
which his administratrix had coUected. It was not, therefore, as we hâve 
seen, aisets or èState of the décèdent. ït was the property of the removed 
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administrator. The court was therefore without powerto direct thepayment 
of the money to the administrator de bonis non. Altliough a court may liave 
jurisdiction over the parties and the subject-matter, yet if it makes a decree 
which is not within the powers granted to it by the law of its organization 
its decree is void. The limitation was well expressed by Mr. J ustice Swayne 
in Cornett V. Williams, 20 Wall. 226, when he said: ' The jurisdiction hav- 
ing attaèhed in this case, everything done within the power of that jurisdic- 
tion, when coUaterally questioned, is held conclusive of the rights of the par- 
ties, unleas irapeached for fraud.' The case of Bigelow v. Forrest, 9 Wall. 
339, is in point. It was an action of ejectruent. Bigelow, who was défend- 
ant in the court below, relied for title on a sale made under a decree of the 
United States district court rendered in a proceeding for the Conliscation of 
the premises sued for under the act of July 17, 1862. Referring to this de- 
cree Mr. Justice Sïeong, spealcing for this court, said: ' Doubtless a decree 
of a court having jurisdiction to make the decree cannot be coUaterally ira- 
peached, but under the act of congress the district court had no power to or- 
der a sale which should confer on the purchaser rights outlasting the life of 
French Fotrest.' And the judgment of the court was that so iiuich of the 
decree of the district court as was in excess of its power was void. In 
Ex parte Lange, 18 Wall. 163, Mr. Justice Miller, delivering tlie opinion 
of the court, atter stating that the circuit court had exceeded its authority 
in pronouncing sentence upon Lange, and that its judgment was tiiere- 
fore void, said: 'It is no answer to tliis to sa? that the court had jurisdic- 
tion of the person of the prisoner and of the offense under the statute. It 
by no tneans follows that thèse two facts make valid, however erroneous it 
may be, ahy judjjment the court may render in such case.' In the case of 
Windsor \. McVeigh, 93 U. S. 274, Mr. Justice Field, alter a review of the 
cases bearing upon this subject, announces their resuit as follows: 'The 
doctrine invOked by counsel, that when a court has once acquired jurisdiction 
it has a rightto décide every question which arises in the case, and its judg- 
ment, however erroueous, cannot be coUaterally assailed, is undoubtedly cor- 
rect as a gênerai proposition, but is subject to many qualifications in its ap- 
plication. It is only correct when tlie court proceeds, after acquiring juris- 
diction of the cause, according to established modes governing the class to 
which the case belongs, and does not transcend in the extent or charaeter of 
its judgment the law which is applicable to it.'" 

On page 282 the learned justice adds: 

"Though the court may possess jurisdiction ot a cause, of the subject-mat- 
ter, and of the parties, it is still limited in ils modes of procédure, and in ttie 
extent and charaeter of its judgnients. It must act judicially in ail things, 
and cannot then trascend the power conferred by the law. If, for instance, 
the action be upon a money demand, the court, notwithstanding, Its complète 
jurisdiction over the subject and parties, has no power to pass judgment of 
imprisoiiment ini the penitentiary upon the défendant. If the action be for a 
libei or Personal tort, the court cannot order in thecaseaspeciflcperiormance 
of a contract. If the action be for the possession of real property, the court 
is po werless to admit in the case tlie probate of a w'ill. Instances of this kind 
show that the gênerai doctrine stated by cdunsel is subject to many qualiflca- 
tions. The judgments mentioned given in the case supposed would not be 
merely 'erroneous; they would be absolutely void; becaitse the court rendering 
them would transcend the limita Of its authority in those cases." 

The learned justice continues: 

"A departure from an established mod* of procédure will often render the 
judgment void; thus the sentence of a persOn charged with felony, upon con- 
viction by the court without the intervention of a Jury, would be in valid for 
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any putpoâ©. 'The decree of a Court cif fequily upon oral allégations without 
Wrltten pileadings would be an idlë act, of no force beyond that of an advisory 
proceedîrig of the chancellor; and the reason is that the courts are not author- 
îzed to éxert their power în that way." 

If the judgiïients of a court in the cases above cited are void when at- 
tacked collaterally, a fortiori will they be void as affecting the parties 
to the cause in which they were rendered, and upon a motion to vacate 
them. It follovvs, we think, conclusively, that the court, having been 
advised that what purports to be its jUdgnQent is a nullity, will remove the 
inetfectual entry frora the record of its proceedings. As we hâve seen, 
the judgment of the court at law attempting to define and enforce the 
statutory lien of the créditer in Georgia to the realty conveyed to secure 
his debt is deemed to be a proceeding in equity, and not appropriate to 
the modes of procédure at law. The case of Mellen v. Iran Works, 131 
U. S. 367, 9 Sup. et. Rep. 781, would seem at first glance opposed to 
this view. It was there held, Mr. Justice Harlan delivering the opin- 
ion of the court, that "an adjudication that a particular case is of équi- 
table jurisdicti on is not void, even if erroneous, and cannot be disturbed 
by a collatéral attack." There, however, was an adjudication that the 
court had équitable powers. If it had them not, it yet had the right to 
décide that question. That décision was valid and operative until set 
aside for error. There was, in other words, a regular adjudication of 
the court that it had jurisdiction. That is very différent from a case 
like that before the court hère, when no such question was presented or 
decided, and where the court, on motion of the plaintiff's attorney, pro- 
ceeded to exercise powers which were expressly withheld from it in the 
laws bj' which it was organized. 

We hâve heretofore been considering the judgment signed by the 
plaintiff's attorney to enforce the spécial statutory lien on the land pledged 
for the debt. We may next inquire whether the judgment rendered by 
the court in this case is void by the law of Georgia. This provides, 
(Code, § 3594:) 

"Theindgmentof a court having no jurisdiction of the person and subject- 
matter, or void for any other cause, is a œere nullity, and may be so held in 
any court when it becomes material to the interest of the parties to consider 
it." 

And, further, (Code, I Ô828:) 

"A judgment that is void may be attacked in any court and by anybody. 
In ail other caseg judgments, cannot be impeached collaterally, but must be 
set aaide by the court rendei^ing them." -, 

See, aiso, Toncev. Underwood,55 Ga. 601, décision byjudge Warner, 
where it is held: 

"When a court transcends the limitspresoribed for itby law, and assumes 
to act where it has no jurisdiction, its adjudications will be ulterly void, 
eitheras estoppel or otherwisë. Herm. Estop. 45." 

It is true that in thi? case the court gave the judgment without the 
intervention of a jury. Because of the seventh amendment of the con- 
stitution of the United States, and the acts of congress embraced in sec- 
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tions 648 and 649 of the Revised Statutes, this would be manifestlj' a 
nullity, unless the constitution and laws of Georgiawill authorize it. In 
this connection it will be instructive to consider Baraey v. Schmeider, 
9 Wall. 251, 252; Flanders v. Tweed, Id. 425; Baylis v. Insurance Co., 
113 U. S. 320, 5 Sup. et. Rep. 494; Keamey v. Case, 12 Wall. 281. It 
will be observed that the défendant in the original suit did notwaive his 
right to hâve the facts tried by a jury. In the case of Barney v, Schmei- 
der, supra, Mr. Justice Miller observed: 

"It is insisted with much ingenuity that in this case there was no disputed 
fact for thejury to pass upon, and thfjt, the only issue in the case being one 
of law, it was propçr for the court to dispose of it. If this were so, the in- 
struction of the court might be sustained, provided the undisputed facts nec- 
essary to sùstaln the' verdict liad been submitted to thé jury. " 

Ixi-Hodges v. Eastmi, 106 U. S. 408, 1 Sup. Ct. Rep.. 397, Mr. Jus- 
tice HAELAN,;in rendering the décision of the court, observed: 

"It vvas the province of the jury to pass upon the issues of fact, and the 
right of the deff ndants to hâve this done was secured by the constitutioB of 
the United States. They might haye waived that right, but it could not be 
taken away by the court. Upon the trial, if ail the facts essential to a reciov- 
ery were undisputed, or if they so ooUclusively establinbed the cmise of action 
as to hâve authorized the withdrawal of the case altogether from the jury by 
a peremptory instruction to flnd for the plaintifl's, it would still bave been 
necessiiry that the jury niake its verdict, albeit in conformity with the order 
of the court. The court could not, consistently with the constitutional right 
of trial by jury, subrait a part of the facts to the jury, and itself détermine 
the remainder, without a waiyer by the défendant of a verdict by the juiy." 

, The right of trial byjury in the courts of the United States is guarded 
with great jealousy by thoae cotirts; and, while it is true that the sev- 
enth amendaient of the constitution, preservative of this right, does not 
relate to state action or state, courts, it is at least patent that, if the award 
in this case made by the court without the intervention of a jury is not 
gustiiined by the law of the state, it is not sùstainable at ail. 

The constitution of the state ofGeorgia, § 4, (par. 7, Code, § 5145,) 
as we hâve seen, provides as follows: 

"The court shall render judgment without the verdict of a jury in ail civil 
cases founded on unconditional contracta in writing, where an issuable dé- 
fense is not filed under oath or alBnnation." 

It is interesting to consider whether this section is under any circum- 
stancea o^perative in the courts of law of the United States. Assuming, 
however, for the purposes of this case, that it does authorize a United 
States judge to render judgment under circumstances where the judge of 
a state court might do so, certainly it would not do so otherwise. Is the 
contract upon which the suit is brought and judgment obtained in this 
case an "unconditional contract." It contains, among others, this stip- 
ulation: 

"^hould any of said interest not be paid when due, it shall bear interest at 
the raie of eight per cent, per annum from maturity, as stipulated in said in- 
terest notes; and upon failure to pay any of said interest within thirty days 
after due, said principal sum may, at the option of the holder of tliis noie, 
be declared due without notice, and may thereupon be coUected atoncot" 
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Now, it ÎS quite évident tliat, wbile the coupon interest notes in the 
possession of the plaintiff w ère prima fade évidence that the interest had 
not been pâid, yet before the plaintiff was entitled to hâve the entire 
sum of the debt declared to be due he must show by proof that the bor- 
rovver failed to pay the interest installraent within "thirty days" after it 
was due. This is a condition précèdent to the right of the plaintiff to 
déclare the entire sum due at once, an option of which he availed him- 
self in bringing the suit. It was, moreover, necessary to the jurisdiction 
of the court to establish by proof the fact that the interest was not paid 
within 30 days after it was due. It will be perceived from an examina- 
tion of the record that the principal sum was not due until the Ist day 
of December, 1887, and judgment for the whole amount was taken the 
16th of July, 1887; and at the time the suit was brought the only in- 
debtedness pastdue amounted to $816.66, a sum lessthan the minimum 
jurisdictioftal amouut of the court. The proof to establish the fact that 
the interest had not been paid within 30 days — a fact upon which such 
an important condition depended — should , by the laws of Georgia, prop- 
erly hâve been submitted to a jury, even though, in the lànguage of the 
constitution of the state, there was no issuable défense filed under oath 
or affirmation. The suprême court of Georgia, in Dye v. Garrett, 78 Ga. 
471, 3 S. E. Rep. 692, had this question before it upon thèse facts. 
Suit was brought on three promissoiy notes in January, 1886. The 
notes were of equal date,— one due the Ist of January, 1886, the second 
due the Ist of January, 1887, and the third due the Ist of January, 
1888. It was alleged that the notes were ail due at the time the suit 
was brought by virtue of coveuants in a certain bond for titles which 
was annexed to the déclaration, and which provided that, if the fïrst 
note was not paid at maturity, then the other two notes should become 
due. Upon the trial of the case the court without a jury rendered judg- 
ment without the consent of the défendant, and, as the record shows, 
against his consent, upon ail the notes. The défendant thereupon moved 
to arrest judgment upon the ground that the court had no power, under 
the facts alleged in the déclaration, and generally upon the facts and 
pleading, torender judgment without the intervention of a jury. The 
suprême court held this to bea conditional contract in writing. Justice 
Blakfokd, for the court, said: 

"iiTotes falUng due on the Ist o£ January, 1887, and the Ist of Jan uary, 1888, 
are to become due in the event and upon the condition that the flrsfc note is 
not paid; and tiiere is a fact to be tried wliich does not appear upon the face 
of the papers, — this fact: wliether or not the first note bas been paid. This 
faot the judge could not try. Considering the facts and papers togetber, it 
was a condition thut tbe last two notes should fah due upon tbe first note's 
not being paid. The fact wLetlierthat first note was paid or not was entirely 
outside of the writing. So we think this is not an unconditional contract in 
writing, and the judge could not render judgment upon tbese notes without 
a verdict of a jury, unless by consent of the Oefendant; and no such consent 
appears in this record. " 

The leamed justice adds; 

"An unconditional contract is a contract that has no condition in it. It is 
manifest from the constitution of the state that it issuch a contract as the 
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court, by looking at the paper itself, may détermine that judgment slioiild be 
rendered for the plaintiff in the cnse. This contract is not such a contract as 
that. The court would necessarily bave to look outside of the paper to dé- 
termine whetlier tiiat first note Wiis paid or not; and that question lie could 
not détermine under this writing, taking the bond and notes together. So 
we think the court erred in not arresting this judgment. " 

In the light affijrded by this authority, we are of the opinion that the 
gtipulation in the note now before the court, — that the entire amount 
shaJl be due whenever it appears that the interest for one }'ear has not 
been paid in 30 days after due, — is equally a condition, and the proof 
with référence to it shouid hâve been subniitted to a jury; and the court 
had no povver, under the Georgia law, to render judgment without the 
intervention of a jury. See, also, Sauner v. Sayne, 78 Ga. 467, 3 S. K. 
Rep. 651; Moseley v. Walker, (Sup. Ct. Ga.) 10 S. E. Rep. 623. 

SubsequenlJy to the argument of this motion the attention of the court 
was called to the fact that thé original déclaration did not aver that 
Sherwood, the payée of tire note, was a citizen of New York, the lan- 
guage used being merely "of New York;" nor that the transférée was a 
ibreign corporation; and the case oî Parket- v. Ormsby, 11 Sup. Ct. Rep. 
912, decided by the suprême court of the United States May 25tb last, 
was cited to show that under such defective averments it was error to 
bave rendered the judgment, whether or not the question of jurisdiction 
was raised. The court was also advised that opposing counsel had been 
referred to this citation, but the case is decided upon the grounds com- 
prehended in the argument had at the hearing. The judgment of the 
court is that an order be taken vacating the award made by the court, 
and the judgment signed by the attorney, and the exécution issued 
thereon, and that the delendant hâve leave to file ail proper pleas by the 
ûrst day of the next terni . 



United States ex rel. McIntosh et al. v. CÏlAWFORD et al. 
(Circuit Court, W. D. Arkansas. October 5, 1891.) 

PeBERAL CoUKTS — .TURISDICTION. 

When section 210b of the ReViseâ Statutes of the United States provides that 
such a suit as is provided lor by said section may be brought in "auy court of the 
United States," it means in any court of the United States within the territorial 
jurisdiction of which a défendant may be an inhabitant. 
Samb. 

By the gênerai law of the United States providing for jurisdiction over the per- 
son, to give such jurisdiction tvvo things must concur, — the suit must be brought at 
the 'proper place, and the service oî summons must be made at a place wbere the 
oflacer sierving it has authority to exécute a writ of summons. 
Same — Peocess betond District. 

By the gênerai provisiohs of the latv of the United States, the circuit or district 
courts eau issue no process of summons to be.served beyond the limits of their di»- 
triot. 
Samk— Service or Process. 

Independent of positive législation, the process can only be served upon persons 
within the district where the same was issued. The court has no authority to issue 
v.47F.no.8 — 36 
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ppocess of summons to anotlier district, without express authority of the law au- 
thorizing it to be doae. 

5. Samb. 

The jurisdiction of a circuit or district court of the United States over the person 
is acquired only by légal service of prooess, or by the voluntary appearance of such 
person. 

6. Same — Régulation bt Congkess. 

Congress may provido for service of process out of the district where issued, as 
this is a régulation of praotice, subject to législative control. 

7. Same.' 

Jurisdiction means the powerto hearand détermine the subject-matter in contro- 
versy between the parties to the suit. Jurisdiction totry the cause embraces juris- 
diction of the person, of the place, and of the subject-matter. The non-existence of 
either destroys the right to try. 

8. Same. 

"Subject-matter" means the foundation of the suit; that there has been a viola- 
, tibn.of some ristht by the commission of some act against the l&w, which therefore 
becomes a wrong. 

9. Same^Dismissal roB Want qp JuRismoiioN. 

SiBce the' passage of the judiciary actof T875, it is the duty of the court, if it shall 
appear to its satisfaction at any time after suit is brought, and durins: the time it 
is pendiug, that it has no jurisdiction to try the same, to proceed no further vpith 
it, but to at ouce dismiss il, for the doUrt can exert no power ih the way of assert- 
ing jurisdiction over the subject-matter when there is no subject-matter, and there 
is therefore a conséquent f ailure of jurisdiction. The court may, under the above 
circumstances, dismiss swt «ponte. 

10. iNDiANs— Power to Contkact— -Attornrts' Fées. 

By the act of March 1, 1889, congress intended to change the rule as prescribed 
by section 2103 of theRevised Statutes of the United States, and by said act it pro- 
vided whena contract with an Indian or an Indian tribe or nation, for the payment 
of money to an agent or an, attorney, was a valid contract, and when money might 
be legally paid by an offlcer of the government to an agent or attorney of an indi- 
vidual Indian or an Indian tribe or nation, vyithout violating the lave. But the act 
of March .1. 1889, was only intended to apply to the particular case embraced in the 
act. Congress, in said act, used apt and appropriate language to change the law 
as prescribed by section 2108 of the Eevised Statutes, as far as the case embraced 
In the act was concerned. 

11. Statutes — Repeal by Implication. 

A rèpeal of çi statute by implication Is net favored by the law; nevertheless, it is 
well sellled that when the two aots are not in ail respects répugnant, if the later 
actcovers the whole subject of the earlier, and embraces new provisions which 
plainly show that the last was intended as a substitute for the first, it will operate 
as a repeal of the same. 
(SyUabus by the Court.) 

At Law. 

G. P. M. Tumer, Zaclc. Taylor, and Tahor, tiendricks & Horton, for 
plaintiffs. 

SheUaharger A Wilson, Rogers & Read, and Thos. Marcum, for défendants. 

Paekeb, J. The complaiut filed in the case is in suhstance as fol- 
lows: That heretofore, to-wit, on or about the Istof IMàrch, 1889, the 
respondents Pleasant Porter, David M. Hodge, and Espar Hecher were 
the duly appointed,, coiifirmed, and authenticated delegates of, and 
representing as such, the Creek Nation of Indiahs, in certain nego- 
tiations then and there pending for the sale and cession to the United 
States, by said Creek Nation of Indians, of certain tribal lands, knowh 
and designated as "Oklahoma;" that said delegates then and there con- 
summated said sale and cession for the sum of $2,280,887.10; that the 
functions of said delegates were, upon the consummation of said sale, 
and their report of their acts and doings to the proper authorities of 
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said Creek Nation, at an end; that the Ba;id delegates afterwards, on 
the 15th of March, 1889, without any proper authority frona the Creék 
Nation, obtained from the treasurer of the United States, for and on 
account of the said Creek Nation, the sum of $270,283.71, the same 
being then and there a part of the considération for the said sale and 
cession of the tribal lands known as "Oklahoma; " that the said money, 
so paid to the said delegates, was for the account of said Creek Nation, and 
the said delegates received the same in trust, to be carried and paid by 
them to the national treasurer of the said Creek Nation, or to such other 
person as should be authorized to receive the same; that the said dele- 
gates wholly failed then and there to pay said sum of money, or any 
part thereof, into the treasury of the said Creek Nation, or to any person 
di;ly authorized to receive the same, or any part thereof, but, wickedly 
contriving and intending to defraud and cheat the said Creek Nation out 
of their said money, the said Porter, Hodge, and Espar Hecher conspired, 
confederated, and combined with their co-respondents, Samuel J. Craw- 
ford, Clarence V. Turner, and others, for the purpose, and M'ith the 
wicked and unlawful intent, to cheat and defraud the Creek Nation out 
of said sum of money, and to unlawfuUy appropriate the same to their 
own use and purposes; and the said défendants, in pursuance of said 
conspiracy, confédération, and combination, under the pretense of pay^ 
ing said money in discharge of their pretended liability of the said 
Creek Nation to the said Samuel J. Crawford, for légal services assumed 
to hâve been rendered by the said Crawford under a pretended con- 
tract for legai services alleged to hâve been made with the said Crawford 
in the interest and behalf of the said Creek Nation, touching the nego- 
tiation and cession of the said tribal lands known as " Oklahoma " to 
the United States, did then and there pay, or prétend to pay, into the 
hands of the said Crawford the said sum of $270^283.71, which was, to 
the extent and entire amount thereof, in excess of any valid, properly 
authenticated, and approved contract for services then and there held by 
the said Samuel J. Crawford for such légal services; that the payment 
of the said sum of money to the said Samuel J. Crawford was fraudulent 
and unwarranted, and was but one of the methods of the said conspiracy, 
confédération, and combination between the said respondents to distrib- 
ute the said sum of money among themselves and their aiders and abet- 
tors, and to fraudulently appropriate the same to their own uses and pur- 
poses, ail of which they did then and there do. The relators then pray 
judgment for the above amount. The défendant Crawford, after having 
had leave of court to appear specially, so appears, and files a motion to 
quash the writ of summons heretofore issued from the court in this case 
against him, and for cause of said motion sets out that it appears upon 
the face of said eomplaint filed in the case, and it is true in fact, that 
the said Samuel J. Crawford was not at the time of instituting the said 
suit, is not now, and never was, an inhabilant or a résident of the said 
district where the said suit is brought and now pending; and the insti- 
tution of the said suit against him in said district, and the issuance of 
summons in said case against hini, addressed to the marshal of the Dis- 
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trict of Columbia, and the attempted service of the said marshal npon 
him in said District of Columbia, are each and ail acts not authorized, 
but, on the contrary, prohibited, by the statute. The other défendants, 
after appearing specially, file their motion to movethe court to set aside 
the processagainstthem, and each of them, and to dismiss the said com- 
plaint as against them, because, as appears by the face of the complaint, 
they are Indians, residing in the Indian Territory, and not résidents of 
the said western district of Arkansas, except as to Clarence W. Turner; 
secondly, because it does not appear that said suit is brought by any per- 
son having lawful authorit}' so to do; third, because it appears that the 
said Clarence W. Turner is a résident of the Indian Territory, and it 
does not appear that he is a résident or a citizen of any state. 

The efîect of the motion of Mr. Crawford, which he files after appear- 
ing specially for such purpose, is to ask the court to dismiss the case as 
to him, because he is not before the court; that he has never, by writof 
summons, been lawfuUy served or brought into court. The complaint 
allèges that Samuel J. Crawford is a résident of the state of Kansas. 
The return on the summons of the marshal of the District of Columbia 
shows that the summons was served on Mr. Crawford in the District of 
Columbia. This is the only service that has been had upon him. Itis 
claim'ed by counsel for défendant Crawford that this suit can only be 
brought against him in the district whereof he is an inhabitant, as the 
suit is manifestly one where the subject-matter of the jurisdiction arises 
under a law of the United States; and, as he is not an inhabitant of this 
district, the suit has not been brought in the proper district. Again, 
they claim process in a civil suit cannot run out of the district where it 
is issued, nor can a marshal in a district other than the one where the 
process is issued make valid service of the same. 

It is claimed by counsel for those who occupy the position of relators 
or informants that section 2103 of the Revised Statutes of the United 
States provides that a suit of this kind may be brought "in any court of 
the United States," and that it is properly brought against Crawford in 
this district, although he is not an inhabitant of the same. By the gen^ 
eral law of the United States providing for jurisdiction over the person, 
to give such jurisdiction two things must concurj — the suit must be 
brought at the proper place, ànd the service of the summons must be 
made at a place where the officer serving it has authority to exécute a 
writ of summons. Unless the statute above referred to, providing that 
actions of this kind may be brought in any court of the United States, 
changes the ruTe, under the law as it now stands, the principle of law 
declared in Toland v. Sprague, 12 Pet. 329, is true. That principle is 
"that, by the gênerai provisions of the law of the United States, the cir- 
cuit courts can issue no process beyond the limits of their district;" sec- 
ond, "that, independently of positive législation, the process can onlybe 
served upon persons within the same district." The jurisdiction of a 
circuit or district court of the United States over parties is acquired only 
by the service of process, or their voluntary appearance. - The, court has 
no authority to issue process to another state. Het-ndcm, v. Ridgway, 17 



UNJTED STATES V. CRAWFOED. 565 

How. 424. I hâve no doubt that coiigress may provide for service of 
process out of the district, as this is a régulation of practice subject to 
législative control. U. S. v. Eailroad Co., 98 U. S. 601. But service 
of process out of a district where the suit is brought can only be legally 
made when congress has by express législation authorized it. U. 8. v. 
Eailroad Co., supra. It requires positive législation to détermine when 
a person sued may be properly and legally served with process. Section 
1 of the act of March 3, 1887, among other things. provides as to ac- 
tions like the présent^ — that is, where jurisdiction rests upon a fédéral 
question — "that no civil suits shall be brought before eitherof said courts 
against any person, by any original process or proceedings, in any other 
district than that whereof he is an inhabitant." The judiciary act of 
1789, which was in force atthe time of the enactment ol' section 2103 of 
the Revised Statutes, required the suit to be brought in the district 
of which the défendant was an inhabitant, or in which he shall be found 
at the time of the service of the writ. This was the law as declared by 
the act of March 3, 1875. The rule that a person can be sued in any 
court of the United States, and required to leave his home, and travel 
thousands of miles, it may be, to défend the suit, is an extremely harsh 
and oppressive one, and one that may work a great hardship upon the 
party sued. By such a rule, a résident of the district of Maine may be 
sued in the district of Washington, and required to go there to défend 
the suit. This is very oppressive, and cousequently a great injustice. 
In such cases, as was said in U. S. v. Kirby, 7 Wall. 482, "it will al- 
ways, therefore, be presuraed that the législature intended exceptions to 
its language which would avoid resuifs of this character. The reason 
of the law in such cases should prevail over its letter." Congress might 
do this, but, in view of the harsh results to foUow such a law, there 
should be positive and express législation authorizing it. The courts 
should not hold that it can be donc until there is express législation au- 
thorizing it, as there was in U. S. v. Railroad Co., supra. 

In view of the gênerai law, as it stood at the time of the adoption by 
congress of section 2103, I think the reasonable, true, and just construc- 
tion of the words "any court of the United States" at the time of their 
enactment was any circuit or district court where défendant might be 
found; but since the laws of 1789 and 1875, in regard to the place where 
suits are to be brought, hâve been repealed by the laws of 1887 and 1888, 
which provide, "No civil suit shall be brought beiore either of the said 
courts against any person, by any original process or proceedings, in 
any other district than that whereof he is au inhabitant," I think the 
true and reasonable construction of the words "any court of the United 
States" is any court or any district of which the party sued is an inhab- 
itant, and that this must be so until congress, by express, positive lég- 
islation, authorizes service of summons outside the' district. This has 
not been expressly done by section 2103, or by any other législation in 
cases of this kind; therefore, it must be held as to Cravvford that he is 
not in court, and that he cannot be brought into this court unless he be- 
comes an inhabitant of the district, or he voluntarily appears to the mer- 
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its of the case; t'hat, therefore, the motion to quash the writ of suni- 
mons issued and served on him in the District of Columbia must be sus- 
tained, 

It is suggested by defendant's counsel that the court has no jurisdic- 
tion of this case as afîecting any of the défendants, because tliere is no 
subject-matter, which mustexist as one of the conditions of jurisdiction. 
Jurisdiction is the power to hear and détermine the subject-matter in 
controversy between parties to the suit. Rfiode Mand v. Cam., 12 Pet. 
657. Then, one of the cléments which constitute jurisdiction is the 
subject-matter in controversy. The jurisdiction to try the controversy 
embraces jùiùsdiction of the person, of the place, and of the subject- 
matter. U. S. V. Eogers, 23 Fed. Rep. 658. The non-existence of 
either destroys the right to try the controversy. If there is no subject- 
matter, there can be no jurisdiction, because there is nothing to which 
the suit instituted canapply; there is no ground for the relief sought. 
If there is a right of action under the law, because that law has been 
broken by the défendant, there is subject-matter, and, the other éléments 
of jurisdiction existing, there is a remedy bysuit. Since the passage of 
the judiciary act of 1875, it is the duty of the court, if it shall appear 
to its satisfaction at any time after such suit has been brought that it 
has no jurisdiction to try the case, to proceed no further with it, but to 
■ at once dismiss it; for tlîe court can exert no power in theway of assert- 
ing jurisdiction over the subject-matter where there is no subject-matter, 
and, in such a case, there is, therefore, a conséquent failure of jurisdic- 
tion. When there is this failure, it is the duty of the court, on its own 
motion, to dismiss the suit. Williams v. Nottaivay, 104 U. S. 209. Or, 
as was said in Lewis v. Cocks, 23 Wall. 466: "Although the want of ju- 
risdiction may not hâve been raised by demurrer, plea, or answer, or 
even suggeSted by counsel, it is the duty of the court, sua sponte, to rec- 
ognize it and give it effect." 

The counsel for défendants filed no pleading setting up the want of 
jurisdiction, because of the failure of subject-matter, but in argument 
they suggest there is a failure of subject-matter. This they may do, 
and the court may act on this suggestion, and dismiss the case for fail- 
ure of jurisdiction, although no written pleading bas been iiled attack- 
ing it. Section 2103 of the Revised Statutes of the United States is as 
folio ws: 

"1^0 agreement shall be made by any person with any tribe of Indians, or 
individual Indians, not citizens ot the tJnited States, for the payment or de- 
livery of money or other thiiig of value, in piesent or in prospective, or for 
the granting or procurihg àny privilège to him, or other person, in considér- 
ation of services for the said Indians relative to their iands, or to any claims 
growing ont of, or in référence to, annuities, installments, or other moneys, 
claims, demanda, or things, under laws or treaties of the United States, or of- 
ficiai acts of any officers tliereof , or in any way connected with or due from 
the United States, unless such contraçt or agreement be executed and ap- 
proved as follows: First. Such agreement shall be in writing, and a duplicate 
of it delivered to each party. SecoinZ. It shall be executed before a judge of 
a court of record, and bear the approval of the seeretary of the interior and 
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the coramissioner of Indian affairs indoraed upon it. Third. It shall contain 
the names of ail the parties in interest, their résidence and occupation; and, 
if made with a tribe, by their tribal authorities, the scope of authority, and 
the reason for exercising that authority, shall be g'iven Speciflcally. FourtJi. 
It shall state the time when, and the place where made, the particular purpose 
for which made, tlie spécial thing or things to be done under it, and, if for the 
collection of money, the basis of the claiin, the source from which it is to be 
collected, the disposition to be made of it when collected, tiie amount or rate 
per centum of the fee in ail cases, and, if any contingent matter or condition 
constitutes a part of tlie contract or agreement, it shall be speciflcally set 
forth. Fifth. It shall hâve a flxed liiuited time to run, which shall be dis- 
i tinctly stated. Sixth. The judge before whom such contract or agreement is 
executed shall certify offlcially tlie time when, and place where, aucli contract 
or agreement was executed, and that it was in his présence, and who are the 
intereSted parties thereto, as stated to him afc the time, the parties présent 
making the same, the source and extent of authority claimed at the time by 
the contracting parties to make the contract or agreement, and whether made 
in person, or by agent or attorney of either party or parties. AU contracts or 
agreements made in violation of this section shall be null and void, and ail 
money or other thing of value paid to any person by any Indian or tribe, or 
-any one else, for or on his or their behalf, on account pf such services, in ex- 
cess of the amount approved by the conimissioner and secretary for such serv- 
ices, may be rècovered by suit in the name of thé United States, in any court 
of the United States, regardless of the amount in controversy; ànd one-half 
thereof sliall be paid to the person suing for the same, and the other half 
shall be paid into the treasury, for the use of the Indian or tribe by or for 
whom it was so paid." 

It will be observed that the last paragraph of this section provides 
that — 

"Ail contracts or agreements made in violation of this section shall be null 
and void, and ail money or other thing of value paid to any person by any 
Indian or tribe, or any one else, for or on his or their behalf, on account of 
such services, in excess of the amount approved by the coramissioner and 
secretary for such services, may be rècovered by a suit in the riame of the 
United States, in any court of the United States, regardless et the amount in 
controversy; and oûe-half thereof shall be paid to the person suing for the 
ôame, and the other half shall bé paid into the treasury, for the use of the 
Indian or tribe by or fOr tvhoin it was so paid." 

Section 2105 of the Revised Statutes of the United Statea provides: 
"The person so receiving such money contrary to the provisions of the 
two preceding sections, and his aiders and abettors, shall, in addition to the 
forfeiture of such sum, be punishable by imprisonment for not less than six 
months, and by a fine of not less than $1,00U." 

By the terms of sections 2103 and 2104 of the Revised Statutes ôf the 
United States, no tnoney belonging to Indians arisiug from the sale or 
lease of their lands, or from any claim growing ont of or in référence to 
their annuities, installments, or other moneys, claims, demands, or 
things, under laws or treaties with the United States, shall bepaid toany 
agent or attorney by an officer of the United States, unless certain con- 
ditions are first complied with. What are thèse conditions? 

"First. Therç must be an agreement between the Indian or Indians and 
the agent or attorney. Second. Such agreement must be in writing, and a 
duplicate deiivered to each party. Third. ïhe agreement must be executed 
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before a judge of a court of record, and bear the approval of the secretary of 
the interior and the commissioner of Indian affaira indorsed upon it. Fourth. 
It shall contain the naraes of ail the parties In interest, their résidence and 
occupation; and, if made with a tribe, by their tribal authoritles, the scope of 
authority, and the reason for exercising that authority, shall be given spe- 
cifically. Fifth. It shall state the time when, aiid the place where made, the 
particular purpose for which made, the spécial thing or things to be done un- 
der it, and, if for the collection of money, the basis of the claim, the source 
from which it is to be collected, the disposition to be made of it when col- 
lected, the amount or rate per centum of the fee in ail cases, and, if a con- 
tingent matter or considération constitutes a part of the contract or agree- 
ment, it shall be speciflcally set forth. Sixth. It shall hâve a fixed limited 
time to run, which shall be distinctly stated. 8eventh. The judge before 
whotn such contract or agreement is execiited shall certlfy officially the time 
when and place where such contract or agreement was executed, and that it 
was in his présence, and who .are the interested parties, as stated to him at 
the time, the parties présent making the same, the source and extent of au- 
thority claimed at the time by the contracting parties to make the contract or 
agreement, and whether made in person, or by agent or attorney of either 
party or parties. " 

Ail contracts or agreements made in violation of any of thèse condi- 
tions are. nul! and void, and ail moneys or other thing of value paid to 
any person by any Indian or tribe, or any one else for or on his or their 
behalf, on account of such services, in excess of the amount approved by 
the commissioner of Indian afïairs and secretary of the interior for such 
services, may be recovered by suit in the name of the United States. 
It is because of a failure to comply with this last provision, by securing 
the a-pproval of the contract by the above-named officers of the govem- 
ment, that this suit is brought. The oompliance with thèse conditions, 
which are, in substance, section 2103 of the Revised Statutes of the 
United States, was unquestionably required up to March 1, 1889, when 
congress passed an act, section 4 of which is as follovvs: 

"The secretary of the treasury is hereby authorized and directed topay out 
of the appropriation hereby made the sum of two hundred and eighty thousand 
eight hundred and flfty-seven dollars and ten cents to the national treasurer 
of the Muskogee [or Creek] Nation, or to such persons as shall be duly au- 
thorized to receive the same, at such time, and in such sums, as shall be di- 
rected and required by the national cou ncil of the said Nation; and the sec- 
retary of the treasury is hereby furiher authorized and directed to place the 
reraaining sum of two million dollars in the treasury of the United States, to 
the crédit of the Muskogee [or Creek] Nation of Indians, to be held for and 
as provided in said articles of cession and agreement, and to bear interest at 
the rate of 5 per centum per annum, from and after the Ist day of July, A. 
D. 1889, and said interest to be paid to the treasurer of said Nation annually." 

Did congress intend by this section to change the rule prescribing when 
a contract with an Indian or Indians for the payment of money to an agent 
or attorney was a valid contract, and one under which money might be 
paid by the Indian and received hy the agent or attorney without a viola- 
tion of the law? And, if congress intended to change the rule, bas it 
used apt and appropriate language for the purpose of effecting such a 
change? By section 4 of the act of congress of March 1 , 1889, it is pro- 
vided, in express terms, that the secretary is authorized and directed to 
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I^ay out of the appropriations made in said act the sum of $280,857.10 
to the national treasurer of the Muskogee (or Creek) Nation, or to such 
persons as shall be duly authorized to reçoive the same, at such time, 
and in such sums, as shall be directed and required by the national 
oouncil of the said Nation. By the express ternis of the statule, the 
money was to be paid in obédience to the direction of the national coun- 
cil. This is the only condition required to exist before payment. It 
does not require the approval of the commissioner of Indian afïairs or 
the secretary of the interior to the contract before the payment of the 
money. It does not require any of the things which arenecessary under 
section 2103 to make the contract valid, upon which money belonging 
to an Indian tribe was to be paid. It seems to me that the act of March 
1, 1889, was intended as a substitute for sections 2103 and 2104 of the 
Revised Statutes as to the matter embraced within them, and that con- 
gress, as to that case, intended to make a rule governing it différent from 
the rule prescribed by the above-named sections, and that, therefore, 
they are, by necessary implication, repealed as to the case provided for 
by the act of March 1, 1889; that it was intended in that instance as a 
substitute for sections 2103 and 2104. In U. S. v. Tynen, %1 Wall. 88, 
Mr. Justice Field declared that, " when the latter act plainly shows that 
it was intended as a substitute for thé former act, it will opéra te as a 
repeal of that act.'' The act of March 1, 1889, covers the whole subject 
as involved in the case before çongress, and it embraced new provisions. 
When this is so, thé effect of the last act is to operate as a repeal of sec- 
tions 2103 and 2104 of the Revised Statutes, so far as to take the case 
provided for by the last act outside the opération of the said section of 
the statute. Red Rock v. Henry, 106 U. S. 596, 1 Sup. Ct. Rep. 434; 
King V. Cornell, 106 U. S. 395, 1 Sup, Ct. Rep. 312. In the last case 
the suprême court of the United States said: 

" While repeals by implication are not f avored, it is well settled that, when 
two acts are not in ail respects répugnant, if the later aet covers the whole 
subject of the earlier, and embraees new provisions which plainly show that 
the last was intended aa a substitute for the flrst, it will operate as a repeal." 

As an évidence that çongress intended by this aot of March 1, 1889, 
to formulate a new rule on the subject as to the case before them, it must 
be remembered that Samuel J. Crawford had, on the 4th of February, 
1885, made an agreement with the Creeks, through their delegates, for 
a certain per centum of ail he should recover for them from the govern- 
ment of the United States; that said agreement had been, on January 1, 
1889, approved by the Créek council; that afterwards, on the llth of 
February, 1889, the Honorable W. F. Vilas, then secretary of the in- 
terior, required Gov. Crawford to surrender the agreement made by him 
with the Creeks, or, rather, Mr. Vilas withdrew bis approval as secretary 
of the interior of the same, and this left the agreement as one which did 
not comply with section 2103 of the Revised Statutes, and left it as one 
that was worthless, under the law of the United States as it then stood. 
When Mr. Vilas withdrew bis approval of Gov. Crawford's contract, he 
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addressed to the Honorable Sam. W. Peel, chairman of the committee 
on Indian affairs of the house of représentatives, the following letter: 

"Department of the InteeiOr, 

"Washington, Feb. 11, 1889. 

"Sir: I liave the honor to advise you that, since the making of the agiee- 
meiit for the relinquishment and cession of the clainis of the Muskogee or Creek 
Nation to the lands whleh were ceded to the United States in tlie treaty and 
cession of 1866, I hâve learned that a contract, which was made between that 
Nation and the lion. S. J. Crawford, for the spécial services of Mr. Crawford 
in presenting tlie claims and interests of thiit Nation, which contract was 
dated on the 4tli day of February, 1885, and made with him by twodelegates 
of the said Nation, but which was sui)sequently disafarmed by a letter to the 
coiïimissioner of Indian affairs, signed by tlie Prin. Chief of said Nation, had 
been practically renewed by the delegates of the said Creek Nation, with whom 
the agreeroent of cession now pending before congress was negotiated, and 
that an act of ratification of the said agreement was recently passed by the 
national council of the said Creek Nation. The récent agreement of cession 
was made by me without the intervention of any attorney, but directly; and 
I hâve not been cognizant of the extent or value of any services which bave 
been rendered by Mr. Crawford in thepast, upon the request of the présent 
delegatea, of qf any former delegates, of that Nation. Declining to approve 
the contract, Mr. Crawford bas surrendered it at my request, and expressed 
his willingness to accept in compensation such sum only as the national coun- 
cil of the Creek Nation shall.deem to be a just compensation for his services, 
and such as they may be willing to pay him by a direct act of their council 
for that purpose. It is suggesled, howèver, that, under the statutes of the 
United States, authority is necessary to be conferred by congress upon the 
Creek Natioij to give, and upon him to receive, any sum of money in payment 
of his services in this behalf. It has seemed to me that this was the proper 
course for this business to take. Whatever may be justly due from the Creek 
Nation, in View of its advanced position among Indian nations, and its in- 
dependent powers, may properly be ieft to itself to adjust and pay. I tliere- 
fore transmit herewith copies of tlie papers referred to, and a suggestion of 
such an amendaient as, in my opinion, would, if the judgipent of congress 
approved that course, eiïeetuate the object. Ail of which is respectfully sub- 
mitted for the considération of the committee. 
"Very reap'y, your obedient servant, 

"William Z. Vilas, Sec. 

"Hon. S. W. Peel." 

We are able, in the light of this letter, to see that congress had full 
knowledge of the state of case about which it was legislating; and it is 
to be reasonably presumed that, in compliance with the letter of the see- 
retary of the interior, which was addressed to the chairman of one of the 
leading committees of the house of représentatives, it passed the act of 
March 1, 1889, prescribing precisely the same rule as the one indicated 
by Mr. Vilas as the proper one, under the circumstances, to govern the 
case. As suggested by Mr. Vilas in his letter, under the statute of the 
United States,' as contained in sections 2103 and 2104 of the Revised 
Statutes, authority was necessary to be conferred by congress upon the 
Creek Nation to give, and upon Crawford to receive, any sum of money 
in payment of his services. Mr. Vilas says further in his letter: "It 
has seemed to me that this was the proper course for this business to 
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take. Whatever may be justly due from the Creek Natîon, in view 
of its advanced position among Indian nations, and its indépendant 
powers, may properly be left to itself to adjust and pay." By the act 
of March 1, 1889, the Creeks were authorized to pay, and Gov. Craw- 
ford was authorized to receive, the sum of money named in the act. He, 
or any other person who might receive it, was to receive it on one con- 
dition alone: in obédience to the direction of the national council of the 
Creek Nation. This, as already remarked, is a condition entirely différ- 
ent from those upon which he could receive the money under sections 
2103 and 2104 of the Revised Statutes. This is a qui tam action, brought 
as provided for in section 2103, and because said section has been vio- 
lated. If the section does not apply to the state of case existing, but 
the same has been taken out of its terms by the act of March 1, 
1889, there is, of course, no violation of said section, and no subject- 
matter to which jurisdiction can attach in this action. If the money 
was paid by officers of the goyernment, without the direction of the Creek 
national council, it would be a payment of the money, not in violation 
of section 2103 of the Revised Statutes, but of the act of March 1, 1889; 
and it would be a case where the government should sue the party who 
wrongfully received the money for money had and received, or, if the 
same was wrongfully paid to a Creek Indian, the Creek Nation might 
sue for money had and received for its use and benefit. But thèse suits 
would not be based upon a cause of action arising under section 2103. 
Then, as far as this suit is concerned, there is no subject-matter to which 
the jurisdiction of the court can attach. The questions passed on by 
the court are décisive of the case, and it is therefore unnecessary to ex- 
amine the many other questions discussed by counsel in their argument, 
and the order will be that the motion to quash the writ of summons 
served upon Samuel J. Crawford in the District of Columbia be sustained, 
because the court had no authority to issue such writ, and that the court, 
of its own motion, dismiss the case, because of the want of subject-mat- 
ter necessary to constitute jurisdiction. 



YouNKiN V. Collier et al., (Smith, Carnishee.) 
(Circuit Court, S. D. lowa, ^- D. June 24, 1891.) 

ASSIGNMENT FOK BeNEFIT OF CKEDITOBâ— WhAT CONSTITUTES— MoRTGAGES. 

A mortgage executed by losolvents to a trustée to sepure certain of théir creclil> 
ors, cnntaining a defeasauce in express terms, is not a gênerai assignment, within 
tbe meaning of the lowa assignment law, (Code lowa, §§ ■<3115-212{i,) altiiougli It 
covera ail their available propertj' ; and henoe it does not corne within the opéra- 
tion of section 2115, which invalidâtes ail gênerai assignments not piade for the 
benefit of aH creditors in proportion to the ainount of their respective daims. 

GABNISHMENT— LiABILITT OF TeDSTEE FOK CbECITOBS-^SiTJIPLUS. 

The trustée in such mortgage is not Uable as garnishee to a créditer of the mort- 
gagors when it is pot shown that a surplus Will remain in his hands after payment 
of the debts secured by the mortgage and the expenses of the trust. 
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8. Samb— PboPebtt Exoepted from Tkanspeb. 

Such trustée is not liable to tte garnishing créditer for the value of shares of 
stock belonging to the mortgagors wbioh the ternis of the raortgage were broad 
. enough to include, where both parties to the mortgage testify that such shares 
were not inténded to be transferred thereby. 
4. Same — Tkansfeb by GtAKNisHEE— Stock — Attachment. 

Where the certificates of such stock hâve corne into the possession of the trustée, 
the fact that, after service of the writ of garnishmeut, he delivered them to the 
mortgagors' gênerai assignée, will not render him liable to the garnishor, who has 
failed to conform to the method prescribed by Code lowa, § 3967, for attaohing 
stock in a company. 

At Law. 

Code lowa, § 2115, relating to gênerai assignments, provides that — 
"No gênerai assignaient of property by an insolvent, or in contemplation 
of insolvency, for the beneflt of creditors, sliall be valid, unless it be made 
for the benetit of ail liis creditors, in proportion to the amount of their re- 
spective claims." 

John P. Hornish and James H. Anderson, for plaintiff. 
F, T. Hughes and James C. Davis, for garnishee. 

Shiras, J. From the record in this cause it appears that December 
16, 1890, the plaintiff, Joseph Younkin, brought suit in this court, aided 
by the issuance of a writ of attachment, against Alexander Collier, Hugh 
Eobertson, and B. F. Hambleton, partners under the firm name of Col- 
lier, Robertson & Hambleton, the attachment being levied by garnish- 
ing J. F. Smith. On or about January 21, 1891, judgment was entered 
in the main cause against the défendants therein for the sum of $9,963.38 
and costs, and, the answer of the garnishee having been duly taken and 
filed, issue thereon was laken by the plaintiff according to the method 
provided in the statutes of lowa, and the questions thus presented are 
those now before the court for détermination. From the évidence sub- 
mitted by the respective parties, it appears that on and prior to the lOth 
day of December, 1890, the firm of Collier, Robertson & Hambleton was 
engaged in the wholesale grocery business at Keokuk, lowa; that on said 
lOth of December, 1890, two chattel mortgages were executed by said 
firm upon the stock in trade, fixtures, notes, accounts, and other choses 
in action of said firm, to secure payment of the sums due varions cred- 
itors named in each mortgage, the conveyances being in form to J. F. 
Smith, trustée; that pn the same day said firm executed a mortgage to 
J F. Smith, trustée, upon the westerly 40 feet of lot 4, in block 25, in 
the city of Keokuk, low^a, to secure the amounts due the creditors therein 
named; that oh the 16th day of December, 1890, the said firm executed 
a deed of gênerai assignment to J. W. Sumniers,.as assignée, for the ben- 
efit of their creditors; that on the lOth day of December, 1890, and prior 
to the exécution of the mortgages above haraed, the said firm was insolv- 
ent; that immediately on the exécution of said chq.ttel mortgages the 
trustée therein named took possession of the personalty therein described, 
and has since converted the same, or a large portion thereof, into money. 
On the part of plaintiff, it is contended that the mortgages executed to 
J. F. Smith, as trustée, in effect covered ail the available property be- 
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longing to the firm of Collier, Robertson & Hambleton, and therefore in 
fact constituted a gênerai assignaient of tlieir property, but, being made 
for the benefit of a part only of their creditors, it is void under the lowa 
statuts, hecause it thus gives a préférence to certain creditors, instead of 
being for the common benefit of ail. 

Assuraing, without so deciding, that the mortgages were intended to 
cover ail the available property of the firm, that fact does not necessa- 
rily make them in eiïect a gênerai assignment, even if the mortgagors 
were then insolvent, and executed thèse instruments in view of that fact. 
The rule of construction to be followed in determining the character of 
the conveyances in question is that to be derived from the décisions of the 
suprême court of lowa. It is not to be denied that if the language used 
in Burrows v. Lehndorff, 8 lowa, 96, is to be construed without limitation, 
it would justify the contention of plaintitF that thèse mortgages should 
be held to constitute a gênerai assignment; but the rule laid down in 
this case has been greatly limited by the subséquent décisions of the su- 
prême court of lowa. In Lampson v. Arnold, 19 lowa, 479, the whole 
subject is discussed at length, and the conclusion reached that — 

"This statute, it will be observed, does not limit or affect the right of an 
insolvent debtor, or one contemplating insolvencj', or, indeed, any other, to 
sell or mortgage a part or ail of his property to one or more of his many cred- 
itors, in payment or security of a particular debt or debts; but this is true, 
although such sale or mortgage niay, practically, defeat ail other creditors 
than the grantee from collecting tlieir demands. Nor does the statute pro- 
hibit or interfère with the right of the debtor as it existed before the statute 
to exécute a partial assignment: in other words, the statute does not expressly 
or by implication extend any further or apply to any instrument or convey- 
ances other than a gênerai assignment, and therefore it is still compétent for 
any debtor to pay a part of his creditors in f ull, to secure another part by mort- 
gage or deed of trust upon a part of his property, to exécute a partial assign- 
ment of stock or other property for the benefit of certain other creditors, with 
or without préférence, and afterwards to make a gênerai assignment. The 
statute simpiy provides that such gênerai assignment shall not be valid un- 
less it is made for the benefit of ail the creditors pro rata. * « * New, 
the statute does not déclare gênerai transfers invalid, but it relates to gênerai 
•assignments,' and uses the latter word, as held in Cowles v. Micketes, 1 
lowa, 582, in its technical sensé. " 

There is nothing to be found in the subséquent décisions of the suprême 
court of lowa which changes the gênerai principles laid down in Lamp- 
son V. Arnold. The point of inquiry is whether, in légal intendment, 
the instrument of conveyance is to be' held to be merely a transfer of 
property in payment or security, or to be a deed of gênerai assignment. 
In determining this question, the form of the conveyance has great and 
controlling weight, although it will be read in the light thrown upon it 
bj'' the accompanying circumstances and acts of the parties thereto. 
Thus, if the instrument conveys the property of the debtor absolutely, 
without a defeasance or right of rédemption expressed or implied, it will 
be construed to be a deed of assignment; but, if the form of the instru- 
ment is such that there is reserved to the debtor an interest in the prop- 
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erty or right of rédemption, so that, in effect, it only créâtes a lien on 
the property as security forthe debta named therein, then ordinarily it 
will be deeraed to be a mortgage, or deed of trust in the nature of a mort- 
gage. King v. Gustafson, 80 lowa. 207, 45 N. W. Rep. 565; Chicago 
Union Bank v. Kansas Œfy Bank, 136 U. S. 223, 10 Sup. Ct. Rep. 1013. 

The instruments executed to J. F. Smith, as trustée, contain a de- 
feasance in express terms, and, under the rule laid down in the autbor- 
ities just cited, they must be held to be deeds of trust in the nature of 
mortgages. There is nothing to be found in the acts of the parties or 
other circumstances which would justify the court in holding them to 
be, in effect, a deed of gênerai assignment.' On the contrary, the acts 
of the parties interêsted show that it was not the purpose in executing 
thèse mortgSges to make thereby a gênerai. assignment for the benefit of 
creditors. It must therefore be held that thèse instruments are merely 
mortgages executed for the purpose of securing the debts therein named. 
This being so, then they are not void because they do not meet the re- 
quirements of the statute regulating gênerai assignments in the state of 
lovva, nor bas there been anything sho.wn in the évidence which would 
justify the court in holding them vpid as mortgages as against attach- 
ing creditorg. It does not appear that there is or will be a surplus left 
in the hands of the garnishee after paying the debts secured by the mort- 
gages in which he is trustée, and the cost and expenses connected there- 
with, so that it does not appear that the garnishee is liable for any 
amount to plaintiff. , ,• ,, 

It is further claimed ori behalf qf, ptaintiff that the garnishee is liable 
to respond , upon the wrjt of garuishment for the value of certain shares 
of stock in the Rocky Mountain Smelting Company, it being claimed 
that thèse shares of stock were included in the chattel mortgages exe- 
cuted to the garnishee, and that the certificates thereof came into his 
possession, and that it was his duty to retain the same in his possession, 
whether in^jluded in the mortgages or not, in obédience to the writ of 
garnishment. It appears from the évidence that the shares of stock in 
question belonged to- the firm of Collier, Robertscnà Hambleton, and 
therefore it ïùay be well said that the terms used in the chattel mortgages 
are broad enough to include thèse shares of stock, in that they formed 
part of the Personal property owned by the firm at the date of the exé- 
cution Oif the mortgages. It clearly appears, however, from the évidence,, 
that, as between the parties to the mortgages, it was understood that the 
stock was net to be included therein, and, in pursuance of such umder- 
standing, the trustée therein did not assert any elaim to the shares of 
stock, but the same were delivered over to the assignée named in thé 
deed of gênerai assignment executed by the firm sôme days after the de- 
livery of the chattel mortgages. The court is not now justified in hold- 
ing that the shares of stock were in fact intended to be included in the 
mortgages, when the parties in interest therein do not so claim, but in 
fact aver» by word and deedi that such was not the intent of the parties 
in executing such instruments. 
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It is argued, however, that, if this be so, nevertheless the certificates 
of stock, being in the safe belonging to the firin, passed into the posses- 
sion of the garnishee, when he took possession of the store and contents 
under the mortgages, and that, when the writ of garnishment was served 
upon him, he should bave retained in his possession the certificates of 
stock, instead of permitting the deliverj' thereof to J. W. Summers, the 
assignée named in the deed of gênerai assignment. By the service of 
this writ of garnishment, the plaintifF did not obtain or create a lien 
npon the shares of stock in question. If the garnishee had retained in 
his possession thèse certificates, that would not hâve prevented the trans- 
fer of the title in the shares to the assignée. The deed of gênerai assign- 
ment conveyed ail the property of the assignors not exempt froni exé- 
cution; and the mère fact that the certificates evidencing their right to 
the stock were at the tirae in the safe, which was in the possession of 
the garnishee, would not defeat the transfer of the title to the assignée. 
Code lowa, § 2967, provides a method by which stock in a company 
may be attached by giving notice to the président, secretary, 'or other 
managing officers of the company of the fact of the attachment; and in 
the case of Mooar v. Walker, 46 lowa, 164, the suprême court of the state 
expressly* hold that, "in order to obtain a lien on stock in an incorpo- 
rated company, and prevent a valid transfer of the same, the creditor 
must follow the mode pointed out in the third subdivision of said sec- 
tion 2967," etc. As the plaintiff did not follow the mode thus provided 
for, he obtained no lien by service of the writ of garnishment which 
would prevent a valid transfer of the shares of stock, and hence the gên- 
erai deed of assignment conveyed the title thereof to the assignée. Un- 
der thèse iCircumstances, the plaintiff bas no claim against the garnishee 
by reason of the delivery of the certificates to the assignée. It not ap- 
pearing, therefore, that any ground existe for holding the garnishee lia- 
ble for any.sum to plaintiff, the garnishee is entitled to be discharged, 
and to judgment for costs against the plaintiff. 



United States v. Simmons. 
(Circuit Court, 8. D. New York. Beptember 1, 1891.) 

Bail — Indbmnified Scketies. 

A bail-bond, pending a^ipeal from a conviction in a criminal case, should not be 
accepted where the suretïes ihereon bave indemnified themselves by taking bonds 
from tbe accused and otbers ; and the fact that such bonds are against public policy, 
and could not be coUected, is immaterial. 

At Law. Indictment of James A. Simmons for embezzlement. 
John J. Joyce, for défendant. 

Edivard Mitchell, U. S. Dist. Atty., and Maxwell Evarts, Asst. U. S. 
Dist. Atty. 
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Benedict, J. The above défendant, having been convicted of aiding 
and abetting Peter J. Classen, président of the Sixth National Bank, in 
embezzling the funds of that institution to a large amount, was on the 
26th day of June, 1891, sentenced to be imprisoned for a term of six 
years. Thereupon, by virtue of the récent statute providing for appeals 
to the circuit court of the United States in criminal cases, the accused 
sued out a writ of error from the suprême court of the United States, and 
upon such writ obtained a mpersedeas SLiid stay of exécution pending bis 
appeal. Afterwards an order was made admitting him to bail in the 
sum of $50,000, and now, on the 26th day of August, he présents 
for approval as his bail, pending his appeal to the suprême court of the 
United States, the following named persons: Cornélius H. Tallman and 
Jacob B. Tallman. The district attorney bbjects to the acceptance of 
the above persons as bail for the accused, upon the ground that it ap- 
pears by an examination of the proposed bail that by an instrument in 
writing signed by the défendant, and also by Siegmund T. Meyer, Aaron 
Eaymond, Kaufman Simon, and Helen É. Howell,the persons proposed 
as bail hâve been indemnified against any loss or damage by reason of 
their becoming bail for the accused in case he fails to appear toundergo 
his sentence in the event of his appeal being unsuccessful. The précise 
question thus presented is new in this court. Tt is said to hâve been 
decided elsewhere in accordance with the contention of the district attor- 
ney, but I hâve notbeen able to find the point adjudged in any reported 
case. Contracts inderanifying bail in criminal cases bave, however, on 
more than one occasion, been before the courts, and by the courts they 
hâve been declared to be illégal and against public policy. Herman v. 
Jeuch'k&, 15 Q. B. Div. 561, was an action to recover baek bail money 
deposited with the bail to indemnify the bail against loss by reason of 
having signed a bail-bond for the good behavior of the plaintiff. The 
court refused to permit a recovery; and, speaking of the contract of in- 
demnity, Brett, J., says: 

"It is illégal, because it takes away the protection which the law affords 
for securing the good behavior of the plaintiff. Wlien a man is ordered to 
flnd bail, and a surety becomes responsible for him, tiie surety is bound at 
his fieril to see that his principal obeys the order of the court, — at least, this 
is the rule in the criminal law; but, if money to the amount for wliich the 
surety is bound is deposited with him as indemnity against any loss which he 
niay sustain by reason of his principal's condiict, the surety has no interest 
in taking care that the condition of the recognizance is performed." 

In Jones v. Orchard, 16 C. B. 614, Maule, J., says: 

"ïhe public has a right that the bail should be persons of ability and vigi- 
lance suffleient to secure the appeàrance, and preverlt thé absconding, of the 
delinquent. " 

In U. S. V. Ryder, 110 U. S. 729, 4 Sup. Ct. Rep. 196, where it ms 
held that the sureties on a recognizance given to thé United States are 
not entitled on a forfeiture Ihereof, and, upon payment of the amount 
secured, to be subrogated to the rights and remédies of the United States 
against the principal, the doctrine that a contract to indemnily bail is 
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contrary to public policy is approved by the suprême court ofthe United 
States; and it is said to permit sureties to be subrogated would be to aid 
the bail to get rid of their obligation, and to "relieve them of the mo- 
tives to exert themselves in securing the appearance of the principal." 
In none of thèse cases was the précise question under considération de- 
cided, but the reasons given for the décisions referred to are equally valid 
reasons for a décision in this case that persons in(îemnified by the accused 
ought .not to be accepted as bail for the accused alter conviction; for if, 
as thèse cases hold, the contract to indemnîfy bail in a criminal case is 
against public policy, it foUovvs as a matter of course that no court can 
be asked to approve and give effeet to such a contract by accepting per- 
sons who propose themselves as bail in pursuance of such a contract. 
The cases that I bave referred to seem to me, therefore, to furnish au- 
thority for a décision adverse to the approval of the sureties presented 
by the accused. 

Upon principle, also, the approval of indcmnified persons as bail in a 
case like this should not be granted. Were it not for rule 36 of the su- 
prême court of the United States, it might wellbe argued that no bail 
should be accepted from a person already convicted under sentence tobe 
imprisoned for a term of six years. But assuming, as must be assumed, 
that, by virtue of the rule referred to, the accused is entitled to be ad- 
mitted to bail, it is nevertheless the duty of the court to exercise extrême 
caution, both as to the amount of the bail and the persons proposed as 
sureties, because of the extraordinary teinptation to flee that willbe pre- 
sented to the accused in the event of bis appeal proving unsuccessful, 
when fligbt alone will save him from incarcération in the penitentiary 
for a term of six years. Surely it would show a lack of caution to accept 
as bail, under such circumstances, persons who bave taken from the ac- 
cused a bond of indemnity, whereby, so far as witbin their power, they 
hâve relieved themselves from ail responsibility for the accused. Bail, 
when accepted in criminal cases, become in law the custodians of the 
prisoner for the court. They bave the right and are charged with the 
duty to arrest the prisoner in case he contemplâtes flight. The court 
looks to their vigilance to secure the attendance and prevent the abscond- 
ing of the delinquent. The object of accepting them as bail is not to 
enable the prisoner to escape punishment by paying money to his bail, 
but to secure his appearance at the proper time, in order that he may 
receive punishment. When persons offering themselves as bail bave en- 
tered into a contract of indemnity with the accused, they bave endeavored 
to relieve themselves of responsibility for him. It is true that the con- 
tract of indemnity which they bave secured will not be enforced by the 
courts, but nevertheless they hâve made themselves parties to such a 
contract, they stand before the court relying upon the performance of 
the contract of indemnity by the défendant, and by taking such a con- 
tract they hâve disclosed an intention to avoid, so far as in them lies, 
any pecuniary loss on their part, in case the accused should flee, and to 
deprive themselves of any motive for vigilance to prevent his fligbt. 
The possibility of flight by the défendant has been a subject of contem- 
v.47F.no.8 — 37 
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plation by them, and they hâve done ail that they can do to enable 
him to flee without notice to them, and to relie ve him from ail sensé of 
obli'gatibn towards them, to avoid making them responsible upon their 
reognizahce. Not only hâve they contemplated the possibility of fiight 
by the Jirisoner, but they hâve also contemplated a défense on their part 
to an action by them on the recognizance ; for, while theamount of their 
proposed obligation as bail is $60,000, they hâve taken a bond of in- 
demnity, signed by the accused and by four other persons, each bond 
in the suni of $50,000, which bond in ternis provided for their costs and 
counsel fées. It seems to me entirely plain that it is my duty to décline 
to aceept a bail so situated in a case like this. 



In re Lau Ow Bew> 
(Circuit Court, N. D. Califomia. September 14, 1891.) 

Chinese Restriction Act— Merchant's Cektifioate of Identitt. 

Under the aot of oongress of 1882 as amended by that of July 5, 1884, providing 
that Chinese' persons other than laborers, who are about coming to this country, 
must procure from the government which they are about leaviug a certificate of 
their occupation, ail Chinese merchants, whéther coming for the first time, or hav- 
ing before lived hère and returning after a temporary absence, must, before they 
can be admitted, procure such certificate. 

{Syllabus by the Court.) 

Application for Writ of Haheas Corpus. 

Harvey S. Brmvn and Thos. D. Riordan, for petitioner. 

Chas. A. Garter, U. S. Atty., for intervener. 

Beatty, J. The petitioner is a subject of the empire of China, 
whence he arrived at the port of San Francisco on the llth day of Au- 
gust, 1891. The master of the vessel on which he sailed having refused 
to land him, a writ of haheas corpus was issued in bis behalf, and in an- 
swer thereto it is alleged that the cause of his détention upon such ves- 
sel is that he had not procured from the government of China the cer- 
tificate required by the act of congress. From an agreed statement of 
facts it appears that the petitioner for the iast 17 years.has been a mer- 
chant and a member of a prominent Chinese mercantile firm of Portland, 
Or., where he bas during that timeresided; that on September 30, 1890, 
he went to China, intending shortly to return to this country and to his 
business, which he did on said llth day of August, but without pro- 
curing from the Chinese government the certificate required by the act 
named. 

The only question for détermination is whether a Chinese person, who 
has been domiciled in this country as a merchant, and temporarily leav- 
ing it, can re-enter without such certificate. In conséquence of the in- 
definite législation and the incompatible adjudications on this subject, 
it is not one of easy solution. To briefly review both may not be 
1 For appeal to court of appeals, see 47 Fed. Rep. 641 ; for certiorari to su- 
prême court, see 12 Sup. Ct.Rep. 43. 
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inopportune. It was provided by the treaty of 1868, between this gov- 
ernment and that of China, that ail Chiaese subjects should be permit- 
ted freely to corne and réside hère, and by that of November 17, 1880, 
by article 1, that the United States might regulate, lirait, or suspend the 
coming hère of Chinese laborers; but it was expressly provided that such 
limitations and suspensions should "apply only to Chinese who may 
corne hère as laborers, other classes not being ineluded in the limita- 
tions." By article 2, that "Chinese * * * proceeding to tlie United 
States as teachers, students, merchants, * * * shall be allowed to 
go and corne of their own free will and accord, and shall be accorded ail 
the rights, privilèges, immunities, and exemptions which are accorded 
to the citizens and subjects of the raost favored nation." And by 
article 3, that auy, Chinese theu résident hère shall be protected in 
the enjoyment of the same rights enjoyed by the citizens of the most 
favored of other nations. As to ail Chinese merchants, whetiier rési- 
dent in the United State? or China, it is évident they bave, by thèse 
treaties, the right to come and go as they will; and if, under the treaties, 
this government can adopt régulations to govern such coming and 
going, they must be such as are not inconsistent with the enjoy- 
ment of such right. The government has, however, adopted such 
régulations as is conceded it may, even in violation of its treaties, and 
has provided by section 6, act of May 6, 1882. (22 St. 60,) "that in or- 
der to the faithful exécution of airticles 1 and 2 of the treat}'" of 1880, 
"every Chinese person other than laborers * * * ^y^-^Q shall be 
about to come to the United States, shall be identified as so entitled 
* * * by the Chinese government ;" that a certificate shall be issued to 
him, stating, among other things, his "place of résidence in China; and 
such certificate shall be prima fade évidence of the facts" stated in it. 
In re Low Yam Chow, 13 Fed. Rep. 605, (decided SeptemberS, 1882,) it 
was held that Chinese merchants, résident of other countries than China, 
who were about to come hère, were not required to produce such cer- 
tificate. In the course of the opinion it was stated that the object of re- 
quiring such certificate was to furnish the évidence that the Chinese per- 
son desiring to come was not a laborer; that to hold that its object was 
in any way to prevent Chinese merchants from coming "would beto im- 
pute to congress a purpose to disregard the stipulations of the second 
article of the new treaty, that they should be allowed to go and come of 
their own will and accord;" and that the "government [Chinese] could 
not be expected to give in its certificate the particulars mentioned of 
persons résident, some perhaps for many years, out of its jurisdiction." 
Following this décision, said section 6 was so amended by act of July 
5, 1884,(23 St. IJ 6,) that every Chinese person other than a laborer, who 
is entitled "and who shall be about to come to the United States," shall 
obtain the required certificate of the government of which he may then 
be a subject, and from which he is about to come. "The certificate 
shall state * * * the former and présent occupation or profession, 
when and where and how long pursued, and place of résidence. * * * 
If the person is a merchant, said certificate shall * * * state the 
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nature, character, and estimated value of the business carried on by him 
prior to and at the time of his application. The facts shall also be in- 
vestigated by the représentatives of the United States at such place, by 
whom such certificates shall be inséd, and it is further provided that it 
shall be prima fade évidence of the facts in it stated, "and shall be the 
sole évidence permissible on the part of the person " asking to be admitted. 
After this change in the law came the décision In re Ah Ping, 11 Sawy. 
17, 23 Fed. Rep. 329, by the learned judge of this circuit, holding that 
a Chinese merchant, who temporarily left this country, could return 
■without procuring such certificate. Most forcibly was it argued that 
the act did not apply to those who had long been domiciled and trans- 
acting business hère, but only to those merchants who were, for the first 
time, about to come to this country; that, as to the latter class, the 
government which they were about leaving would hâve the facts and 
data from which to niake the required certificate; but as to the other 
class, such foreign government, not knowing the facts, could not make 
the certificate. It would seem almost impossible, at least it is imprac- 
ticable, to literally enforoe the act without working injustice to those 
Chinese merchants who bave so long resided hère as to hâve lost their 
identity in China. On such retuming to that country temporarily it 
cannot be known there what their occupation is. It results that either 
that government must issue the certificate, and our représentative there 
indorse it, without any knowledge of the facts or matters therein stated, 
or that the merchant, entitled under the laws and treaties to a résidence 
hère, is debarred from returning; while the Chinese merchant who bas 
never been hère can readily procure the certificate and come. It can 
scarcely be that the law was designed in its opération to prevent the re- 
turn of those merchants who had long resided hère, and admit those who 
had never been in this country; and yet such may be the fréquent resuit 
if the letter of the law is folio wed. This seems a harsh interprétation 
of thè act, and one that may often operate as a violation of the absolute 
and distinct provisions of the treaties, whereas both acts of congress re- 
ferred to, expressly déclare their enactment is in pursuance of, and to 
carry out, such treaties. 

In Chm Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. Rep. 255, a Chi- 
nese laborer, who, by said treatj^, being entitled to a résidence hère, left 
before the passage of the act, and hence without procuring, on leaving, the 
certificate required for laborers, and on his attempt to return was refused 
a landing. While the law required ail laborers who had lived hère and 
had left aUd desired to re-enter to hâve such certificate, and provided that 
it should be the only évidence of their right to return, the suprême court 
held that it was absurd to maintain that those Chinese laborers who left 
when no certificate was required, could not be admitted upon their re- 
turn, after the passage of the act, without one, and that the law should 
be consistently construed, according to its spirit, and not letter, and in 
such way as to carry out the intent of congress, which was to sustain the 
treaties, and not to violate them. It should also be noted that the treas- 
ury department has generally so construed the act as to permit the return, 
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without such certificate, of merchants domiciled hère whomay bave been 
temporarih' absent. 

If the foregoing authorities and rulings were the only guide, the 
facts of this case might justifj' tbe petitioner's release; but the suprême 
court, in the ver)' récent case of Wan Shing v. V. S., 11 Sup. Ct. Hep. 
729, bas adopted a contrary view. In tbat case the petitioner claimed 
to bave been a merchant in San Francisco, which place he left in 1882 
for a temporary résidence in China, and returned to San Francisco in 
1889, without having procured, before leaving China, such certificate; 
which the court held, was essential to bis admission. Against the force 
of this décision it is now urged tbat what is in it which might atïect this 
case is mère obiter dictum; tbat the only question involved was whether 
the testimony was sufficient to establish the petitioner's character as a 
merchant; tbat, whether he could land without such certificate was not 
an issue; and tbat, in so far as this last question was decided, it was with- 
out considération, and more the resuit of inadvertence than of délibéra- 
tion. If such were the fact, in view of the other rulings cited above, 
this last case might be considered as not a controUing one. Tbe opinion 
says tbe refusai to land the petitioner was based, not upon the acts of 
1882 and 1884, but upon tbat of 1888, which prohibits ail Chinese la- 
borers from now eoming to the United States, and tbat "tbe petitioner, 
if a laborer, could not be permitted to land. * * * jjis right to 
land, therefore, rested upon bis establishing tbe fact tbat he was not a 
laborer within the provisions of the act of October 1, 1888, and tbat 
could only bave been shown by a certificate of identity, issued under the 
authority of the Chinese government." The opinion then proceeds to 
quote from said section 6, as enacted in 1882 and amended in 1884, es- 
pecially emphasizing the clause which directs tbat said certificate "sball 
be tbe sole évidence permissible on tbe part of tbe person so procuring 
the same to establish a right of entry into the United States." It then 
déclares: 

"This clause disposes of the case before us. No certificate was presented 
by the petitioner, under the statute, showing that he was entitled to enter the 
United States; nor was any attempt madeto account for its absence." 

Had the décision concluded hère, this last clause would justify the 
view that such certificate is not always necessary, but, when a sufficient 
reason appears for its absence, other évidence may be substituted. But 
it is further added: 

"The évidence ofifered to show that the petitioner was a merchant was 
weak and unsatisfactory, but the statute itself does away with the necessity 
for an investigation by the court as to its snfflciency, for it déclares that, 
while the certificate may be contradicted by the authorities of tlie United 
States, and is to be taken by them as only prima f acte évidence, it shall con- 
stitute the sole évidence permissible on the partof the person producing the 
same to establish his right to enter the United States." 

And in the concluding clause of the opinion tbe court réitérâtes the same 
view. It is true the court did not, atany greatlength, discuss the direct 
question involved hère, but it certainly bas most deliberately and in un- 
equivocal language decided that the certificate defined by the law is abso- 
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lutély necessary to the admission of any Chinese merchant. There existed 
in thatcase two reasons through which the court could hâve reached its con- 
clusipii thatthe petitioner wàs not entitled to land, without deciding the di- 
rect question that must détermine this case: First, it clearly appears from 
the record which was before the suprême court that the évidence was in- 
sufficient to establish the petitioner's character as a merchant; and, sec- 
ond, it also appears from such record that he had lived but two years in 
this country and seven in China immediately prier to his attempt to re- 
turn. It is quite évident that his long résidence in China was sufficient, 
not only for him to hâve established some business or to hâve engaged 
in some occupation there, and to hâve abandoned what he had hère, but 
also to hâve enabled the Chinese government to acquire such knowledge 
of his status there, as would enable it to make the required certificate. It 
may be urged that in any case, when a résident merchant hère départs 
to some other country, although intending to return, if he remains so 
long in such foreign country as to give him a résidence; and for his oc- 
cupation to become fully known there, the reason why he should pro- 
cure such certificate is as apparent and important as in the case of one 
coming for the tîrst time. The factthat the suprême court did not as- 
sign either of thèse reasons as the basis of its judgment, but rested it 
alone upon the provision of the statute, argues that the court meant what 
it deliberately and plainly said. I cannot, therefore, view as an obiter 
dictum what appears the vital part of that décision. Evenif I entertained 
a contrary opinion, its announcement would not be justified. It would 
be an unfortunate practice for the bar, litigants, and the people, should 
an inferior court déclare opinions which it believed in confîictwith those 
of the superior court, and especiall^' when the latter is the highest in the 
land, and at least the peer of anj' in the world. My only course is to 
follow the rulings of that court as I understand them. If I misconstrue 
them, that or some other appellate court can correct my error. 

There is, however, another view to be taken of this law. When a stat- 
ute is so plain that doubt cannot be entertained that the legislators in- 
tended it as it reads, courts should not attempt to attach to it another 
construction than that plainly intended, but only ambiguous and uncon- 
stitutional statutes they may construe and overturn. When this last act 
was adopted, congress had become familiar with the Chinese question 
and the législation concerning it, and must hâve foreseen the effects of 
this law. Moreover, when a Chinese subject returns to China, and re- 
mains there many years, he should be required, before returning hère, to 
procure the certificate of his occupation there. Seeing the necessity of 
such a rule in such cases, and the diflSculty of fixing any limit of rési- 
dence in a foreign country which should make it proper to secure such 
certificate, it seems probable that congress intended the rule to become 
applicable to ail coming hère, whether for the first time or otherwise. 
At ail events, the suprême court seems to bave adopted this view, and 
bas left it to congress to amend the law if it shall work hardship, as it 
undoubtedly may in cases like this. In accord, therefore, with what is 
deemed the ruling of that court, it is now ordered that the writ be de- 
nied, and the petitioner be remanded to the empire of China. 
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California Electeical Works v. Finck d al. 

{Circuit Court, N. D. California. Beptember 14, 1891.) 

1. Patents for Intentions— Infringement— Objection as to Parties. 

Where a défendant in a suit in eqnity for the infringement of a patent makes ob- 
jection for the first time at the argument on final hearing that there is a defect of 
parties, in tUat a peraou holding an équitable title to the patent is net a party to the 
suit, and for that reason the suit should be dismissed, but it appears that no such is- 
sue is made by the pleadings, and that during the taking of the testimony defend- 
ant's counsel admitted that the title to the patent was in the complainant, suoh 
objection cornes too late, and will be overruled. 

2. Same — Admissions et Pleading. 

Where a défendant admits in his answer, and also In his testimony, that he has 
infringed the patent in suit, he is bound by such admission, and will uot be allowed 
on final hearing to wlthdraw the admission and contend otherwise. 

3. Same — Rights op Terkitorial Assignée. 

The sale of patented articles by a territorial assignée within his territory does 
not confer upon the purchaser of such articles the right to carry them into the ter- 
ritory of another assignée, and there sell them in the usual course of trade, with- 
out the consent or liceiiae of the latter assignée. 

In Equity. 

Langhorne & Miller, for complainant. 

John L. Boone, for respondents. 

Hawley, J. This is a suit in equity for the infringement of letters 
patent issued to George P. Pinkham, as assignée of Jacob P. Terril], the 
inventer, for "anelectrical gas-lighting apparatus." Complainant owns 
the title of the patent, and has the exclusive right to make, use, and 
sell the patented article in the state of California. The Boston Electric 
Company owns the title, and has the same right to make, use, and sell 
the patented gas-lighter in the state of Massachusetts. Complainant's 
grantor acquired its title prior to the acquisition of the title of the Bos- 
ton Electric Company to the state of Massachusetts. Certain prelim- 
inarj' objections are made by respondents to a considération of this case 
upon its merits. 

1. It is claimed that the testimony shows that the inventor, Terrill, 
made an assignment to one William R. Nutting, of Boston, Mass., about 
one year before the patent was issued, of ail inventions in gas-lighting 
apparatus conceived or perfected by him during a certain period of 
time, — covering the time of the issuance of the patent to Pinkham; that 
thèse facts establish an équitable title to the patent and invention in 
Nutting, although the légal title is in Pinkham; and that, inasmuch as 
Nutting is not made a party, the suit should be dismissed. No such 
défense or plea is presented by the pleadings. No objection of this 
character was made during the taking of the testimony. During the 
taking of the testimony it was admitted by counsel "that at the date of 
the commencement of -this suit, and at the times mentioned in the bill 
herein, the title of the patent sued on for the state of California was in com- 
plainant." When the assignment from Pinkham to the Boston Elec- 
tric Company was offered in évidence, the allégations of the title in com- 
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plainant's bill were admitted, and further proof thereof was expressly 
waived by respondents' counsel. ■ Upon this state of facts it would be 
unfair to complainant to consider this objection. The facts referred to 
in this brief of counsel in this connection are, in my opinion, insufficient 
to warrant tlie court to reopen the case, and permit the withdrawai of 
the admission and waiver as to title. The objection is overruled. 

2. It is clairaed that there is no sufficient évidence to show that re- 
spondents hâve committed any infringement. This claim is sought to 
be maintained upon the ground that the only testimonyof any sale made 
by respondents was of a sale to the complainant, and it is argued that 
the complainant cannot take advantage of its own wrong, etc. This 
contention cannot be sustained. Respondents, in their answer, state — 

"That tliey constitute the flrm of Will & Fink, and are engaged as part- 
ners iinder said naine in conducting a large bazar and varJety store in San 
Francisco, Cul.; tliat in the course of their said business they hâve purchased 
trom the Boston Electric Company, a corporation doing business in Boston, 
Massachusetts, a number of electriciil gas-liglitingapparatus, and haveplaced 
them on sale in their said store, and hâve sold them to the trade in and about 
San Francisco, in said state of Callfornia. " 

This, in connection with tlie other averments in the answer, is an ad- 
mission of the infringement. Moreover, the testimony of one of the re- 
spondents is to the same effect. Respondents are certainly bound by 
the averments in theif answer and by their own testimony. The case 
must be considered upon its merits. The answer allèges as a défense — 

"That thèse respondents, in the ordinary course of trade, purchased said 
electrioal gas-ligbting apparatus from said Boston Electric Company, and 
paid the price charged therefor, and thiit said priée included the royalties or 
patent fées demanded by said Boston Electric Company. " 

tlnder the patent laws of the United States a patentée is granted the 
exclusive right to make, sell, and use bis patented article, and may as- 
sign or grant this exclusive privilège to others to the whole or any spec- 
ified part of the United States. Rev. St. U. S. 4898. When the pat- 
entée assigns the exclusive right to another person within certain defined 
territorial limits, he confers upon the purchaser the same rights and 
privilèges within the limited territory which he previously had in the 
whole United States, and excludes himself from the rights of the patent 
within the assigned territory. The assignée has the right to make, use, 
and sell the patented articles within the territory assigned to him; but 
he is not authorized under the patent law to take the manufactured arti- 
cles oulside the limited territory, and there sell them. If he does, he 
is an infringer upon the rights of the patentée. The sale of the patented 
articles by a territorial assignée within his own territory does not confer 
upon the purchaser of sueh articles the right to carry the same into the 
territory of another assignée, and there sell them in the usuai course of 
trade, without the consent or license of the latter assignée. Although 
the question has never been authoritatively settled by any décision of 
the suprême court of the United States, it has frequently been held in 
the circuit courts that where one purcbases a patented article from the 
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owiier of the patent-right for a certain territory he bas no right to sell 
the same in the course of trade in a territory for which another owns the 
exclusive territorial rights. Hatch v. Adaim, 22 Fed. Rep. 436; Hatck 
V. HaU, Id. 438, 30 Fed. Rep. 613; Folding-Bed Co. v. Keeler, 37 Fed. 
Rep. 693, 41 Fed. Rep. 51; Sheldon Axle Co. v. Standard Axle- Works, 37 
Fed. Rep. 789. The leading case bearing upon this subject in the su- 
prême court of the United States is Adams v. Bur-ke, 17 Wall. 453. It 
is commented upon in ail of the cases above referred to. The décision 
in that case was to the effect that, where a patentée bas assigned his 
right to make, sell, and use his patented article within certain defined 
territorial limits, the purchaser of such patented article, when rightfuUy 
bought within the prescribed limits, acquires by such purchase the right 
to use it anywhere, without référence to any other assignment of terri- 
torial rights by the patentée; that the right to the use of such articles or 
instruments stands on a différent ground from the right to make and sell 
them, and inheres in the nature of a contract of purchase, which carries 
no implied limitation of the right to use within a givenlocality. The jus- 
tices of the suprême court were fully aware of the importance of the prin- 
cij)les that were to be announced in that case, and took the précaution 
to limit the scope of their décision to the only question which they con- 
sidered at issue in that case. This is made clear by the language of Mr. 
Justice Miller, who delivered the opinion of the court: 

"The question presented by the plea in this case is a very interesting one 
in patent law, and the précise point in it has ne ver been decided by this 
court. The vast pecuniary re.'iults involved in such cases, as well as the pub- 
lic interest, adinonish us to proceed with care, and to décide in each case no 
more than what is directly in issue." 

After referring to the manufacture of articles whose sole value is in 
their use. the opinion proceeds: 

"It seems to us ihat, although the right of Lockhart & Seelye to manu- 
facture, to sell, and to use thèse coffln-lids was limited to the eircle of ten 
miles around Boston, a purchaser from them of a single coffln acquired 
the right to use that cofTin for the purpose for which ail coflRnsare used; that, 
so far as the use of it was concerned, the patentée had recrived his consider- 
tion, and it was no longer within the monopoly of the patent. It would be 
to ingraft a limitation upon the riglit of use not contemplated by the statute, 
nor within the reason of the contract, to say that itcould only be used within 
the ten-rniles eircle. Whatever, therefore, may be the rule'when patentées 
subdivide territorially their patents as to the exclusive right to make or to 
sell within a limited territory, we hold that in the class of machines or im- 
plements we hâve described, when tliey are once lawfully made and sold, 
there is no restriction on their use to be implied for the beneflt of the pat- 
entée or his assignées or licensees. A caretul examination of the plea satis- 
fles us tliat the défendant, who, as an undertaker, purchased each of thèse 
cofîins, and used it in burying the body which lie was employed to bury, ac- 
quired the right to this useofitfreed from any claim of patentée, though 
purchased within the ten-mile circuit and used without it." 

Mr. Justice Bradley delivered a dissenting opinion, which was con- 
curred in by Mr. Justice Swayke and Mr. Justice Strong, to the effect 
that the interest of the assignée in the patent "was linùted in locality 
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both as to manufacture and to use." In Boesch v. Graff, 183 U. S. 698, 
10 Sup. et. Eep. 378, a case where the alleged infringer had purchased 
in Germany patented lamp-burners from a person who had authority to 
make and sell them in that country, and had imported them into the 
United States, and there was selling them in the usual course of trade, 
the court, after quoting from Adams v. Burke, supra, said: 

"The right which Hecht had to make and sell the burners in Germany was 
allowed him uuder the lawa of that fcountry, and purchasers from hira could 
not thereby be authorized to sell the articles in the United States in défiance 
ot the rights of patentées under a United States patent." 

The décision in IfciTai/ v. Wooster, 2 Sawy. 373,must be construed 
ahd confined to the interprétation placed upon it by Judge Sàwyer in 
Grdff "V. Boesch, 38 Fed. Rep. 279, and, when so construed, is certainly 
not in opposition to the views I hâve expressed. Other authorities re- 
lîed"ùpon by respondents relate to the use and not to the sale of the pat- 
ented articles. Gomplaihant is ehtitled to a decree for an injunction and 
f(?r an accounting. Let thè ùsuai decree be entered, as pràyed for in 
Cotûplaînknt's bill. 



XoHNSON Cb. V. Pacific Rolijng-Mills Ço. 
Same ■;;. Su*TEE St. Ry. Co. 

(Circuit Court, N. V. CaUfornia. July 27, 1891.) 

1. Patents fok Inventions— Stkeet-Railboad Rails— Estent of Claim. 

Thé claim of Jetters patent No. 372^654, issued to Tom L. Johnson, Pebruary 20, 
1883, for an improved forni of rails ifor street railroads, consisting in placins the 
head to the left of the vertical line of the web, and the whole of the upper f ace of 
'the flangé over the whole width of the web, must. in'view of the art, belimitedto 
the form described, and is iiot infringed by a form in whieh the head Is locatedover 
the web, and the flange is to the right of the vertical line. 
a. Bame.^Patentabiljtt. 

The iôrm of rails described in said patent, as comhining the principal features of 
thè tram and T-rails, but with a différent disposition of tnetal and combioatlon of 
parts, so as to allow the^adventage of even fiah-plating, a'nd still be adaptable to 
street service, is merely the resuit of ordiuary meohanioal akill, and does not in- 
volve any patentable principle. Trimmer Vo. v. Stevens,lS7l!. S. 483, U Sup, Ct. 
Rep. 150, folio wed. 

In Equity. Bills by the Johnson Company against the Pacific Rolling- 
Mills Company and the Sutter Street-Raihvay Company for infringement 
of patent. Dismissed. 

William F. Booth and Harding & Harding, for complainants. 

Wheaton, Kalloch & Kierce and , Naphtaly, Friedénreich & Ackerman, for 
respondent. 

Hawley, J. Thèse cases were tried together, and involve precisely 
the same questions. They are actions in equity, to recover for an al- 
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leged infringement of letters patent numbered 272,554, bearing date 
February 20, 1883, granted to Tom L. Johnson, for a street railroad, 
and by him assigned to the corporation complainant in both cases. The 
alleged infringement is for the manufacture and sale of certain rails by 
the Pacific Rolling- Mills Company in one case, and in the other case for 
the use of said rails by the Sutter Street-Railway Company. The spécifi- 
cations of the patent are quite lengthy. The follovving quotations there- 
from bave more or less bearing upon the points involved* 

"The ûbject of my said invention is to improve tiie form of that class of 
railroad rail used principally by street railroads, which combine the principal 
features of the tram-rail, ordinarily used for such purposes, and those of the 
T-rail, used on steam-railroads. I am aware that rails embodying the gênerai 
features above mentioned are old, and I therefore disclaim the same, and con- 
fine myself to the form hereinafter particularly described and claimed as new. 

"fleferring to the accompanying drawings, which are made a part hereof, 
and on which similar letters of référence indicate similar parts, Fig. 1 is a 
perspective view of a portion of a rail formed in accordance with my inven- 
tion, and Fig. 2 a transverse vertical section of the same. Fig. 3 shows a 
section of a street-railway bed, and ordinary rails, as commonly laid. In 
said Figs. 1 and 2 the Jetter A indicates the flanged portion of the rail; B, 
the h'ead of the rail ; G, an offset under the head of the rail, abutting the web, 
E, on the'side of said web opposite to that continued ont into the flange, A. 
The web, E, extends from the foot, D, to the angles respectively formed on 
opposite sides by its union with the offset, C, and flange, A; thus securing a 
uniform depth of web proper for the flsh-plates to clamp. In Fig. 3, the let- 
ter G indicates an ordinary cross-tie; the letters. H, H. stringers, such as 
are ordinarily used upon street railways; and K, K, an ordinary form ot 
street rail laid thereon. The letters, x, x, indicate the edges of the adjacent 
and underlying road-way. 

"A peculiar and important feature of this rail is the offset, C, which, while 
serving the purpose of a close fît for the splice-bar or flsh-plate, as above 
mentioned, also serves another equally or more important purpose in the 
gênerai conformation of and peculiar disposition ot métal in the rail. * * * 
The splice-bar offset, C, is a large factor in the proper retaining of this bal- 
last, for it is large enough, with its square corner, in connection with the 
curved or arched shape of the lower part of the head and T-sliaped foot, to 
allow the surrounding and superincumbent traflBc to press the ballast — gràvel 
and stones of the streets — into and against the rail Instead of (as shown in 
Fig. 3) cutting away the surface of the street from the rails." 

There are six claims to the patent, but only one — the fifth — that it is 
contended is inf ringed. This claim reads as follows : 

"(5) In the combined tram and T rail described, the web, E, located rel- 
atively to the flange, A, and head, B, offset at C, as described, whereby a 
maximum capacity of outslde pocket Is secured, with a minimum quantity of 
métal consistent with the proper stability of the rail, substantially as set 
forth." 

The défenses to this patent set up by défendants are (1) non-infringe- 
ment ; (2) non-patentability. 

1. In cbnstruing the patent it is the duty of the court to confine its 
délibérations to the fifth claiœ, as that is the only one that is claimed to 
be infringed. It is also proper to restrict the interprétation of the pat- 
ent to the particular class to which it belongs, viz., to patents for mère 
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form, as distinguished from patents involving mechanical action, or pat- 
ents for some particular kind of process. This case is one "where, in 
view of thestate of the art, the invention must be restricted to the form 
shown and described by the patentée." Duff v. Pump Co., 107 U. S. 
639, 2 Sup. et. Rep. 487. The fifth claim requires the web, E, to be 
located relatively to the flange, A, and head, B, as described. This rel- 
ative location, when compared with the drawings and spécifications, 
places the iiead, B, to the left-hand side of the vertical line of the web, 
E, and the whole of the upper face of the fiange, A, over the whole 
width of the web. The form of the défendants' rail, in this respect, 
locates the head over the web, and the fîange is to the right of the ver- 
tical line of the web. The différence in the relative location of the dif- 
férent parts of the patented rail and of the défendants' rail is shown in 
the cross-examination of complainant's expert witness Breevort, who, in 
answer to questions, testified as foUows: 

"Question 8. In the patented rail, is there any part of the head that is 
over the web in a vertical line? Answer. "So. Q. 9. In the défendants' rail, 
is the head in vertical line over the web ornot? A. The head is over the web. 
Q. 10. Then, in this respect, referredtoin the lasttwo questions, is the relative 
location of the head and web the SHiûe in the défendants' rail as it is in the 
patented rail? A. It is not. Ç. II. In thé patented rail, is the flange in a 
vertical line over the web? A. Tes. Q. 12. In the défendants' rail, is the 
flange in a vertical line over the web? A. JSTo. Q. 13 Then, in this re- 
spect, is the relative location between the web and the flange the same in the 
défendants' rail as it is in the patented jail? A. No." 

If, therefore, the patent is to be îimited to the form that results from 
having "the web, E, located relatively to the flange, A, and head, B, 
* * * as described," it would seem to foUow that thereis no infringe- 
ment by the défendants' rail. The relative location between the web, 
the head, and the flange is niade — by the fifth claim — a material part of 
the forrn of the patented rail, as distinguished from the priorstateof the 
art, and, in connection with the offset, G, constitutes the "improvenient 
in street-railroad rails" for which the patent was obtained. When a 
claim is so explicit, the courts cannot alter or enlarge it. If the pat- 
entée bas not claimed the whole of his invention, and the omission was 
the resuit of inadvertence, he should hâve songht to correct the error by 
a surrender of his patent and an application for a reissue. He cannot 
expect the courts to wade through the history of the art, and spell ont 
what he niight hâve claimed, but has not. Since the act of 1836, the 
patent laws require that an application for a patent shall not only b}' 
a spécification in writing fnlly explain his invention, but that he "shall 
particularly specify and po'ntout the part, improvement, or combination 
which he claims as his own invention or discovery." This provision 
was inserted in the law for the pmpose of relieving the courts from the 
duty of ascertaining the exact invention ofthe patentée by inferenceand 
conjecture, denved from a laborious examination of previous inventions, 
and a comparison thereof with that claimed by him. This duty is now 
cast upon the patent-ofiice. There his claim is, or is supposed to be, 
examined, scrutinized, Iimited, and made to conform to what he is en- 
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titied to. If the ofSce refuses to allow hira ail he asks, he has an ap- 
peal. But the courts hâve no right to enlarge a patent beyond the scope 
of its claim as allowed by the patent-office or the appellate tribunal to 
which contested applications are referred. "When the terms of a claim 
in a patent are clear and distinct, as they always should be, the pat- 
entée, in a siiit brought upon the patent, is bound by it. Merrill v. Yeo- 
«10118,94 11.8.568. He can claim nothing beyond it. But the défend- 
ant may at ail times, under proper pleadings, resort to prior use and the 
gênerai history of the art to assail the validity of a patent or to restrain 
its construction. The door is then opened to the plaintif? to report to 
the same kind of évidence in rebuttal, but he can never go beyond his 
claim. As patents are procured ex pai-te, the public is not bound by 
them, but the patentées are; and the latter cannot show that their in- 
vention is broader tban the terms of their claim; or, if broader, they 
must be held to hâve surrendered the surplus to the public." Keystone 
Bridge Co. v. Phœnix Iron Co., 95 U. S. 278. See, also, Rnilroad Co. v. 
Mellon, 104 U. S. 118; Scmjent v. Loch Co., 114 U. S. 86, 5 Sup. Ct. 
Rep. 1021; Western Electric Oo. v. Ansonia Brass <fc Copper Co., 114 U. 
S. 452, 5 Sup. Ct. Rep. 941; Chrk v. Manufnduring. Co., 115 U. S. 86, 
5 Sup. Ct. Rep. 1190; Lock Manufg Go. v. Greenleaf, 117 U. S. 558, 6 
Sup. Ct. Rep. 846. 

2. The contention of défendants vvith référence to the défense of non- 
patentability is — 

"That the cornplainant's patent is absohitely voici, for the reason that it is 
only for one especial form of the well-known glrder rails, and that such es- 
pecial form did not develop any new or unknown mode of opération.'' 

It is undoubtedly true, as has often been said, that no more difficult 
task can be imposed upon the court, in patent cases, than that of deter- 
mining what constitutes invention, and of drawing the Une of distinc- 
tion between the work of the inventer and the constructor. It is very 
often difficult to détermine what degree of improvement takes a case ont 
of the mère exercise of mechanical skill and judgment, and places it 
within the domain of invention or discovery. Certain well-defined gên- 
erai principles bave, however, from time to time, been announced, in 
plain, clear, and distinct terms, which are calculated to materially aid 
the courts in deciding cases of like character with the cases under con- 
sidération. The suprême court has repeatedly held that, under the con- 
stitution and the acts of congress, a person, to be entitled to a patent, 
must bave invented or discovered some new and useful art, machine, 
manufacture, or composition of matter, or some new and usefid im- 
provement thereof; and that "it is not enough that a thing shall be new, 
in the sensé that in the shape or, form in which it is produced it shall not 
hâve been befbre known, and that it shall be useful, but it must, under 
th,ç constitution and the statute, amount to an invention or discovery." 
mu V, Wposter, 132 U. S. 700, 10 Sup. Ct. Rep. 228. The cases on this 
subject are collected in Thompson v. Boisselier, 114 U. S. 1, 11, 12, 5 Sup. 
Ct. Rep. 1042. To them may be added: Stephenson v. Railroad Co., 
114 U. S. 149, 5 Sup. Ct. Rep. 777; Lock Manufg Co. v. Greenleaf, 117 
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V. S. 554, 6 Sup. et. Rep. 846; Gardnerv. Fm, 118 U. S. 180, 6 Sup. 
et. Rep. 1027; Holder Co. v. Fergnsm, 119 U. S. 335, 7 Sup. Ct. Rep. 
38è; ffmdy v. Iron-Works, 127 U. S. 370, 375, 8 Sup. Ct. Rep. 1275; 
ffoUànd v.mpley, 127 U. S. 396, 8 Sup. Ct. Rep. 1089; Ploiv Co. v. 
Kinqman, 129- U. S. 294, 9 Sup. Cl. Rep. 259; Broum v. District nf Co- 
lumbia, 130 U. S. 87, 9 Sup. Ct. Rep. 437; Day v. Raihvny Co., 132 U. 
S. 98, 10 Sup: Ct. Rep. 11; Watson v. Railway Co., 132 U. S. 161, 10 
Sup. Ct. Rep. 45; Marchand v. Emkm, 132 U. S. 195. 10 Sup. Ct. Rep. 
65; Royer v. Roth, 132 U. S. 201, 10 Sup, Ct. Rep. 68. In the light 
of thèse principles, the facts in thèse cases, as shown by the évidence, 
must be applied and considered, in ordér to enable the court to déter- 
mine upon which side of the border line the patent falls. 

The prior art is represented by the ordinary T-rail and the California 
street-rail. Neither of thèse rails possessed ail the advantages of the pat- 
ented rail. In fact, the object of the patentée in changing the form of 
the rail — as stated in his spécifications heretofore qUoted^ — was to secure 
in one form ail the advantages possessed by the rails then in public use. 
The gênerai features of his invention were admitted to be old> and he there- 
fore disclamied the same, and confined himself "to the forrii hereinafter 
particularly described and claimed as new." The advantages testified to 
by coraplainant's witness Breevort, that the patented rail "is adapted to 
be placed on a sleeper below the street level, so that the paving can be 
brought up to it. It has a head for the bearing of the wheel, a flange 
which permits ordinary street traffic, a vertical web and foot," — were ail 
■possessed by the California street-rail. Speaking of the California 
street-rail, the witness said: 

" The said rail has net got the same disposition of métal or the same corabi- 
nation of parts, as claimed in the flfth claim of the patent.' ït is true that 
the samplé of rail shown me has a head, a flange, a web, and a foot, but thèse 
parts are differently shaped, and are differently located in regard one to the 
other, when compared with either the défendants' or the complainant's rail. 
The rail shown me has no offset under the head; and, if such a rail was used 
with fish-plates, one set of Jah-plates would hâve to be used for the side of 
tlie rail on which the head .was turned, and another and narrower set of fish- 
plates would liave to be used for that side of the rail on which the flange is 
turned. Both in the défendants' and complainant's rail, the offset under the 
head enables fish-plates of likesize to be used on both sides of the rail, be- 
sides furnishing strength to the head. In the sample of rail shown me, 
strengthforthe head has beenobtained by a différent disposition of the métal, 
and the offset has been dispensed with. " 

The flanged jails are shown by the testimony of both parties to be ad- 
vantageous, by reason of their adaptability for street. paving. The Cal- 
ifornia stréet-raîl is a flanged rail, and in thif respect it was an improve- 
ment upon the T-rail. This advantage is secured in the form of the pat- 
ented rail. The advantage of even fish-plating in the patented rail was 
obtained by the use of the offset, C, and this is the most prominent 
feature upon which the invention of the patented rail is claimed. The 
form of the California street-rail did not admit of even fish-plating. The 
old T-rail, however, had that advantage. Its form was such as to allow 
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even fish-plating. The rails were even on both sides, and the plates 
could be transferred fron> «ne side to the other, and only one size of 
plates were required to be purchased. It will thus be seen, as stated by 
complainant's witness Breévort, that"the patent of Johnson described 
an improved form of rail, intended principally for use in streets for car 
service and street-railway service. The said rail described in the patent 
is designed to présent many of the advantages of the T-rail, and possess- 
ing also some of the advantages of the ordinary tram-rail." The change 
in the, form of the rail so as to secure thèse advantages, as shown by the 
évidence, was, in my. opinion, the resuit of ordinary mechanical skill, 
which did not require the exercise of the inventive faculty of the mind. 
In Trimmer Co. v. Stevens, the suprême court, in passing upon a sim- 
ilar question involved in that case, said: 

"Effort was made to show by other witnesses that the features in the Or- 
cutt patent, specifled in the stateraent pf counsel al)ove quoted, are ail patent- 
able novelties, especially the ■combination of them into one device. We re- 
peat thiit, in view of the previous state of the art, we think otherwise. The 
évidence, takeii as à whôle, shows that ail of those claimed éléments are to 
be found in varions prier patents, some in one patent, and some in another, 
but ail performing li&e fundtions in well-known inventions having the aaMe 
objeçt as tjié Ortutt. patent, and that theré is no substantial diB'evence be- 
tween the Brown métal cutter and Orcutt's cutter, exoept in the configura- 
tion of their moulded surfaces. That différence, to oiir minda, is not a pat- 
entable différence, even though the one cutter was used in the métal art and 
the other in the leather art. • A combination of old éléments, such as are 
found in the patented device iu suit, does not constitute a patentable inven- 
tion." 137 U. S. 433, 11 Sup.Ct. Eep. 150. 

The changes made by Johnson in the form of the rail were changes of 
degree only, and did not in volve any jiew pripciple. It was a combi- 
nation of old éléments into a new form, without producing any new 
mode of opération. It is^ as was said by the suprême court in Burt v. 
£;w2/,,13.<i'U. S. 358, lO.Sup. Ct.Rep. 394— 

"A mère aggregation of old parts, with only such changes of form or ar- 
rangement asaskillful mechanic could r^fldily devise, — the naturaloutgrowth 
of the deVèlopment of mechanical skill, as distihguished from invention. The 
changes niade * * *, in the construction * * * Weré changes of de- 
gree only, and did not inVolve any new pririciple, * * * performéd no 
new f unotîôn. 'r : ■ . 

In Florsheim v. Schilling, 137 U. S. 77, 11 Sup. Ct. Rep. 20, the su- 
prême court adopted the rule announced in Pickering v. McCullough, 104 
U. S. 318: 

"In a patentable combination of old éléments ail the constituents must so 
enter into it as that each qualifies every other. * * * It must form 
either a new machine of a distinct character and function, or produce a resuit 
due to the joint and co-operating action of ail the éléments, and wliich is not 
the mère adding together of separate contributions. The combination of old 
devices into a new article, without producing any new mode of opération, is 
not invention." 

Burt V. Evory, supra. See, also, Hnil.es v. Van Worme)-, 20 Wall. 353; 
Reckendorfer v. Faber, 92 U. S. 347; Double-Pointed Tack Co. v. Two Riv- 
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ers Manvfg Co., 109 TJ. S. 117, 3 Snp. Ct. Rep. 105; Busseyv. Manu- 
faduring Co., 110 U. S. 131, 4 Sup. Ct. Rep. 38; PhiUips v. Oityof Dé- 
troit, 111 U. S. 604, 4 Sup. Ct. Rep. 580; Stephenèon v. Railroad Co., 
114 U. S. 149, 5 Sup. Ct. Rep. 777; Beecher Manufg Co. v. Aiwater 
Manufg Co., 114 U. S. 523, 5 Sup. Ct. Rep. 1007; Heating Co. v. Bur- 
tis, 121 Û. S. 286, 7 Sup. Ct. Rep. 1034; Hendy v. Iran-Works, 127 U. 
S. 370, 8 Sup. Ct. Rep. 1275; Campbdl v. Bailey, 45 Fed. Rep. 564, 
and authorities there cited. 

The contention of défendants is, in my opinion, sustained, and com- 
plainaut's bills must be dismissed. It is so ordered. 



JuTTE V. Davis. 

{District Court, W. D. Pennsylvanîa. May 7, 1890.) 

Admibaltt JuRiaDicTiON— Libel in Pebsonam— Supplies and Services. 

The district courts of the United States hâve jurisdiction of a libel in personam 
against the owner of a domestic steam-boat for supplies furnished to the boat and 
services performed for her. 

In Admiralty. 

Libel in personam by Charles Jutte against John M. Davis, owner of 
the Bengal Tiger, for supplies furnished to the boat, and services per- 
formed for her. On motion to dismiss for wantof jurisdiction. Denied. 

Geo. C. Wilson, for libelant. 

Bartdn & Barton, for respondent. 

AcHËsoN, J. Undoubtedly this court Bas jurisdiction generally of 
suits in personam upon maritime contracts; and as this is such a suit 
against the owner of the Bengal Tiger to enforce a personal liability, and 
not a proçeeding in rem against the steam-boat, the objection that she is 
a domestic yessel, and hence is not subject to a maritime lien for the 
claira in suit, is not well taken, and the motion to dismiss must be 
denied. And now, Maj' 7, 1890, the motion to dismiss the libel is 
denied. 
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GiLCHEisT é al. V. Hklena, h. S. & S. R. Co. et al. 

(Circuit Court, D. Mmitana. September 14, 1891.) 

1. FOBEIGN CORPOKATIONS— RiGHT TO DO BUSINESS IN A STATE. 

Comp. st. Mont. 18S8, § 443, p. 720, requiring foreign corporations, before doing 
■business in the state, to flle, in the office of the recorder of the countj' wherein it 
intends to carry on business, a oopy of its charter, and certain veritied statements 
as to its capital, does not prevent a foreign trust company which bas not complied 
therewitb f rom purchasing seourities of a railroad company in tbe state, and tak- 
ing a mortgage upon its property to secure them, slnce sucb isolated act is not do- 
ing business in the state. 

S. MOKTOAQES FEOM RAILROAD COMPANIES — ReCOKDIÎIO. 

The gênerai statute, (Comp. St. Mont. 1888, p. 1073, § 1.555,) declaring that ail 
mortgages of real or personal property executed by an incorporated company shall 
be recorded in the recorder's ofUce of every coùuty wherein any part of the prop- 
erty^ is situated, and shall be accompanied by the afHdavit specified in Comp. St. 
§ 1538, relating to chattel mortgages, does not by implication repeal the earlier spé- 
cial statute, (Comp. St. Mont. 1888, p. 834, § 708,) relating to mortgages by railroad 
companies, and providing that the record in the office of the secretary of state of a 
mortgage by a railroad company, whose Une is wholly or in part in Montana, shall 
be notice to ail parties without further record. 
3. Pleading— Answer — Légal Inperences. 

An answer containing mère allégations of law and légal inferences should be 
stricken out as irrelevant and immaterial. 

In Equity. On exceptions to answer to cross-bill. 
Toole & Wallace and A. K. Barbour, for cross-complainant. 
Henry C. Smith, Sterling & Muffly, Walsh & Newman, and T. D. Penry, 
for défendants. 

Knowles, .1. One of the défendants in the above-entitled action, the 
Northwestern Guaranty Loan Company, filed therein its cross-bill ask- 
ing for affirmative relief against plaintifFs and ail the other défendants. 
The said défendants bave answered this bill. A part of them join in 
one answer, a part in another answer, and John Steadman, J. S. Keerl, 
and the Helena Steani Heating & Supply Company each in separate an- 
swers. In each one of thèse answers the following allégations are made, 
to-wit : 

" (1) That the Farmers' Loan & Trust Company of New York, in said bill 
mentioned, bas not, and at thetime the pretended mortgage was executed had 
not, flled in the office of the secretary of Montana, or in the office of the clerk 
and recorder of said Lewis and Clarke county, an authenticated oopy of its 
certiflcate of incorporation, or a verifled and attested statement sliowing the 
name of said corporation, and the location of its office, the amount of its cap- 
ital stock, and the amount actually paid in, the amount of its assets, and tlîe 
cash value thereof, or any of tlie otiier statements required by the laws of the 
state of Montana, and therefore was not qualitied or compétent to make or 
enter into a contract within the state of Montana. (2) That said pretended 
mortgage was not executed, verified, and recorded as provided in the laws 
of the state of Montana, in that it is not recorded in the office of the clerk and 
recorder of Lewis and Clarke county, wherein the property is situated, and 
does not contain the affldavit prescribed by section 1555 of the statutes of 
Montana. (3) That the said Northwestern Guaranty Loan Company, or the 
Farmers' Loan & Trust Company, or its assigns, should not be heard to as- 
sert, and should not assert, a claim under said pretended mortgage adverse 
v.47F.no.9— 38 
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to thèse défendants, beeause they accepted said pretended mortgage, and the 
bonds issued thereunder, with f uU knowledge ot the laws of the state of Mon- 
tana, which déclare and provide that ail judgments procured for work and 
labor performed in and upon the property of any railroad company, or for 
niaterial furnished for use upon the property of any such company, sliould 
and would be a lien on ail the property of said railroad company, and would 
bo prier and paramount to the lien of any bond or mortgage upon the prop- 
erty of said railroad company. And the said Farraers' Loan & Trust Com- 
pany, knowing the provisions of said law, and knowing that if ail claims for 
labor performed or material furnished and used upon the property of said 
railroad company were not paid, tlie judgments pbtained therefor would be 
a lien upon ail the property of said railroad company, which lien would be 
prior and paramount to the lien of said pretended mortgftge, inserted a claim 
in said pretended mortgage as foUows: ' ïhat said railroad company shall 
and wiH also promptly pay, in the ordinary course of business, ail moneys 
due, and ail liabilities incurred, for labor, supplies, material, right of way, 
landsi equipments of every kind done, furnished, acquired, or made tor or in 
connection with thé maintenance, opération, renewaU repair, replacernent, 
or improvement of said road, and its branches and appnrtenances;' and the 
said Farmers' Loan & Trust Company thereby aeknowledge that ail such 
claims would be liens and take ]irecedence of any lien it could acquire by 
bond or mortgage; and the said Northwestern Guaranty I^oan Company took 
said bonds, if it purchased them at àl), knowing thèse facts." 

Complainant in the cross-bill fi,led its objections to each of the above 
allégations in said several answers. • Thèse objections were ail avgued and 
sifbmitted together, and the points involvedare the same as to each an- 
swer. The objection to the first of the above allégations is that the same 
is irnmaterial, and not pertinent to any issue presented in the cross-bill. 
The point sjQUght to be raised by this allégation is that complainant, not 
having tiled a copy pf its çertificate of incorporation, etc., could not 
make or enter into any contraçt within the state of Montana, or the ter- 
ritory thereof. There is a statute of this state (see Comp. St. Mont. 
1888, § 442, p. 720) which makes it necessary for any foreign corpora- 
tion, before doing any bushiess of any kind, nature, or description what- 
ever within Montana, to file in the office of thç county recorder of the 
county wherein it intends to carry on or transact business a duly-authen- 
ticated copy of its cha,rter or çertificate of incorporation, and also cer- 
tain stateuients mentioned in said allégation, under oath. It does not 
appearfrom any allégations in thèse answers that the Farmers' Loan & 
Trust Company is attempting to do business gener!ally in Montana. It 
does not àppeartherein that said Farrriers' Loan & Trust Company pur- 
chased the bonds above mentioned and described in the cross-bill in 
Montana, or that the mortgage executed to it to secure the payment of the 
same was delivered in Montana to it. I do not think the purchasing of 
securities, or the accepting of a mortgage upon property from a company 
in Montana, can be considered as doing business in Montana. It does 
not appear that said corporation wSs engaged in any other transaction 
connected with any other person or cortipany in Montana than the de- 
fendant Helena, Hot Springs & Smelter Ëiiilroad Company. It has been 
held by the suprême court that the entering into one contraçt or the 
transacting of an isolated, business actis not the carrying on or doing 
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business in a state. Manufadûring Co. v. Ferguson, 113 U. S. 727, 5 
Sup. et. Rep. 739. This clause in the answers of défendants is imma- 
terial, and the objection to the same well taken. 

The satoe objection was interposed to the second of the above alléga- 
tions. It appears that in section 1555, Comp. St. Mont. 1888, p. 1073, 
there is a statute which provides as follows:! 

"ïliat ail mortgages or deeds of trust of both real and personal property 
witliin the territory, heretofore or hereafter executed by any incorporated 
Company, shall be governed by the laws reJating to mortgages or deeds of real 
property, and be recorded in the otiice of the recorder of every county where 
any part of said property is situated, ai?d the same shall be valid notvvith- 
standing the possession of such property is retained by such person or persons, 
Company or corporation: provided, that any mortgage or deed of trust which 
shall hereafter be executed shall be accompanied by the affidavit specified in 
section 1 of the act entitled 'An act concerning chattel mortgages,' approved 
February 19, 1881, (section 1538, Comp. St. Mont.,) and which atKdavit niay 
be made on behalf of any such company or corporation by the président, sec- 
retary, or managing agent thereof. " 

Wherever the term "territory" occurs in the statutes of Montana, by 
a provision in the constitution of Montana, the term "state" should be 
inserted. This is a gênerai law, and from its terms would seem to apply 
to ail corporations, and to require an atfidavit attached to ail mortgages 
executed by the same, such as is required to be attached to chattel mort- 
gages, and that thèse mortgages should be recorded with the county re- 
corder in the proper counties. It is not necessary to consider what 
would be the effect upon a mortgage between the parties thereto if there 
should be a failure to coniply with the above provisions. There is an- 
other statute upon the subject of mortgages executed by railroad corpora- 
tions. The Helena, Hot Springs & Smelter Railroad Company is a rail- 
road corporation. This latter statute provides that a railroad corpora- 
tion organized under the laws of Montana, or the United States, or any 
other state whose line may be whoUy or partly in this state, may make 
and negotiate its bonds, and exécute a mortgage or deed of trust to secure 
the same, and contains this clause: 

"Provided, that the record thereof in tlie office of thesecretary of the ter- 
ritory shall be notice of its existence and contents to ail parties whomsoever, 
without any further record thereof whatsoever, and it shall be the duty of the 
secretary to record in his office any such mortgage or deed of trust when pre- 
sented for that purpose." 

See Comp. St. Mont. 1888, § 70G, p. 824. 

This statute may hâve been passed some seven days before the former. 
If the former repeals this, it must do it by implication. But the rule is 
well settled that the law does not favor the repeal of a statute by implica- 
tion. Chew Heong v. U. S., 112 U. S. 586, 5 Sup. Ct. Rep. 255. And, 
if a spécial provision of a statute can reasonably well consist with the 
gênerai législation upon the subject, both may stand, one applying to 
the spécial case or subject, and the latter generally. State v. StoU, 17 
Wall. 425; Ex parte Crow Dog, 109 U. S. 556, 3 Sup. Ct. Rep. 396. 
"A gênerai later affirmative law does not abrogate an earlier spécial one by 
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mère implication." Endl. Interp. St. § 223. It is évident from thèse 
authorities that the statute in regard to mortgages executed by railroad 
corporations cannot be considered as repealed by the tîrst gênerai stat- 
ute above cited. Both may stand, one being the generallawof the land, 
the other applying to a spécial subject. Under the spécial statute, there 
was no need of recording the mortgage in the office of the county re- 
corder, and the requisites of an affidavit do not apply so as at Icast to 
afiect the validity of the mortgage between the parties, if at ail. The 
objection to thèse allégations weré well taken. 

The allégations last set forth, to which complainant filed its objections, 
amounting to a charge that the same were irrelevant and imniaterial, I 
think must be considered for the most part as an argument; and it is 
not proper to insert an argument in a pleading. Story, Eq. PL § 852. 
There are also allégations of law or légal inferences in this portion of de- 
fendants' answer, and' this is improper pleading. In the case of Dillon 
V. Barnard, 21 Wall. 430, the suprême court said: 

"ïhe positions thus asserted must tind their support, if at ail, in tlie pro- 
visions of the imlenture of mortgage. If not sustiiined there, they are not 
sustained any where. The avéraient of the bill as to the purport and meaning 
of the provisions of the indenture, the object of their insertion in tlie instru- 
ment, and the obligations they impose uppn tlie corporation and the trustées. 
and the rights they eonferred upon the plaintifE when his contract was ap- 
proved, are not admitted by the demui^rer. Thèse are matters of légal infer- 
ence, conclusions of law upon the construction of the inderiture, and are open 
to contention, a copy of the instrument itself being annexed to the bill, and 
therefore before the court for inspection. A demurrer only admits facts well 
pleaded; it does not admit inference and argument, however clearly stated." 

This would seeni to be a very direct authority as to the force of such 
pleading. In Daniell's Ch. Pr. *545, in speaking of the force of 
a demurrer, this language is used: 

"It does not, therefore, admit any matters of law which are suggested in 
the bill, or inferred from the facts stated; for, strictly speaking, arguments 
or inferences, or matters of law, ought not to be stated in pleading." 

I am therefore of the opinion that the objection to thèse allégations is 
also well taken. In making this ruling, I wish it understood, I express 
no opinion upon the point of law sought to be presented in thèse last al- 
légations as to the construction of section 707, Oomp. St. Mont. p. 824. 
When the proper facts appear, it will be time enough for the coart to 
consider this question. For the reasons stated the portions of each one 
of the answers above named which were objected to are ordered to be 
stricken therefrom. 
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Valektine V. Valentine et al. 
{Circuit Court, N. D. California. July 27, 1891.) 

MiNiîîG Lands— Réservations ix Railkoad Géants— Evidence. 

Act Cong. July 1, 1863, granting lands to aid in the construction of the Central 
Pacifie Railroad, contained a proviso excepting ail minerai land from tlie opération 
thereof. In an action of ejectment it appeared that the land in question was within 
the grant, and that in certain ravines thereon inining had been carried on from 
1850 to 1867, and that résidents in the vicinity considered it minerai land; that the 
map of deflnitê location of the road had not been filed until November, 1866, and 
that prier to that time two quartz Iodes had been located on the land ; that plaintiff 
had bought the land of the company, and when her agent was negotiating for it he 
vyas informed by the company that the land was reserved as minerai land, and that 
its statut as such would probahly be sust'ained. The défendants claimed undor 
laws of the United States relating to minerai lands. Held that, upon the facts 
stated in the opinion, the défendants were entitled to judgment. FoUowing Fran- 
eoeur v. NewhiMse, 43 Fed. Rep. 336. 

At Law. Action of ejectment by Marie A. Valentine against S. D. 
Valentine and others. 

Joseph D. Redding and B. E. Valentine, for plaintiff. 
C. H. Lindley and Henry Eickhoff, for défendants. 

Hawley, J. This is an action of ejectment. The case was tried be- 
fore the court without a jury. The plaintiif claims title to the S. E. i 
of section 33, of township 15 N., of range 9 E., M. D. M. She allèges 
in her co'mplaint that défendants hâve wrongfully and unlawfully ousted 
and ejected her from a portion of said land, to-wit: 

"Two shafts, sunk for mining purposes, and the under-ground workings 
connected therewith, called by thein the ' Big Oak Tree Mine;' together with 
the surface ground occupied by hoisting Works, and two smaller buildings, 
ail situated upon the portion of said section designated upon the ségrégation 
surveys of said township as lot No. 37 and lot Xo. 3, * * * to which 
premises the défendants prétend to assert a claim underthe lawsof the United 
States relating to minerai land." 

Plaintiff's title to the quarter section was acquired from the Central 
Pacific Railroad Company. The title of the railroad company is dé- 
pendent for its validity upon the construction to be given to the act of 
congress of July 1, 1862, granting lands "to aid in the construction of a 
railroad * * * from the Missouri river to the Pacific océan," (12 
St. U. S. 489,) and to proofs as to the character of the land, whether 
minerai or non-minerai. The land is in an odd-numbered section 
within the terms of said grant, and the title thereto passed from the 
government to the railroad corporation, unless the land is "minerai 
land" within the meaning of those words as contained in the proviso 
of section 3 of said actof congress, which reads as foUows: "Provided, 
that ail minerai lands shall be excepted from the opération of this act." 
Judge Sawyer, in Francoeur v. Newhouse, upon deniurrer to complaint, 
held that this exception of minerai lands from the grant only extended 
to lands known to be minerai, or apparently minerai, at the time when 
the grant attached; that the discovery of a gold mine in the lands after 
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the title had vested by full performance of the conditions did not de- 
feat the title. 40 Fed. Rep. 618. VVhen that case was tried he in- 
structed the jury "that the words 'minerai land,' as nsed in the act of 
congress, mean land known to be minerai at the time the grant took effect, 
and attached to the spécifie land in question, or which there was satis- 
factory reason to believe were such at said time; and only such land as 
■was known to bé minerai, or which there was satisfactory reason to be- 
lieve was minerai at the time the grant attached to the land, is excepted 
from the grant." 43 Fed. Rep. 238. Entertaining thèse views, the 
learned judge instructed the jury to find spécial issues, aniong others, as 
foUows : 

"(1) "Was the land in question known to be minerai, or was there good 
reason to believe it was minerai, at the date of flling the map of gênerai loca- 
tion of the route of the road, and the withdrawal of the lands by oïder of the 
secretary of the interior, on Augiist 2, 1862 V (2) Was the land in question 
known to be rainerai, or was there good reason to believe that it was minerai, 
at the time that the Une bf the road was deflnitely located in 1866 ? (3) Is 
the land in question in fact minerai land ? " 

The jury found thèse issues in the affirmative, and rendered a gênerai 
verdict for the défendant. The facts in the case were to some extent 
différent from the facts in this case, but the légal questions presented in 
each are identical. 

It is, among other things, shown by the testimony upon the part of 
plaintiff that the plats of the surveyor general's office, and the return of 
the deputy-surveyor, that township 15 N., range 9 E., was, on the 26th 
of December, 1865, returned as agricultural land; that the land in the 
quarter section involved in this case is covered with a deep red soil that 
is rich and fertile, and well adapted for agricultural purposes; that in 
1851 one Egbert, who, in connection with his mercantile business at 
lUinoistown, in the vicinity of this land, had a large pack train, fenced 
in quite an extensive tract of land, including a large portion of this par- 
ticidar quarter section, cultivated pointions of it in a small way, raised a 
crop of hay, and pastured his mules on the balance of the land, and in 
this way maintained his possessory title until 1864, when he sold and 
disposed of his interest therain; that the land during ail thèse j^ears was 
reasonably good grazing land, and is now valuable for fruit-raising and 
vineyard culture. 

Upon the part of the défendants, several witnesses, who had known 
the land ever since 1850, and had frequently visited the ground in dis- 
pute at varions times up to 1867, testified in substance to the effect that 
from 1850 to.l867 mining had been conducted more or less upon and 
along the bed and banks of Bear river, which runs along hear one of the 
lines of section 83; that the minere, in the summer seasons, workèd along 
the river, and in the winter or rainy seasons, when water could be ob- 
tained, mining was carried on in the ravines that led into the river, in- 
cluding Coombs' ravine and Kingston ravine, portions of which ravines 
are on the quarter section in controversy; and mining thereon was con- 
ducted within 200 or 300 yards of the ground where the Rising Sun, 
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Milford, and Big Oak Tree quartz mines are located; that there was an 
old Spanish arastrà in Kingston ravine, where quartz rock had been 
worked long prior to 1862; that most of the mining done in those years 
was what is known among miners as "gravai" or "surface" mining, accom- 
panied at times with more or less success, and often with failure and dis- 
appointment, in the search for gold; that as high as 250 men were thus 
engaged along Bear river, and a less number in the ravines; that fioat 
quartz containing gold was found in the ravines, and more or less pros- 
pecting done for quartz ledges; that the quartz Iode known as the "Rising 
Sun," which in after yéars proved to be ôf great value, cropped out on 
the surface of the ground, and could readily be seen. AU of thèse wit- 
nesses testified that from 1850 to 1867 the land in controversy was con- 
sidered by the people then living in that vicinity or frequently visiting the 
locality as minerai land. Their testimony in this respect is not disputed. 
It also appears from the testimony that the map of the definite location 
of the railroad was not tiled in the department at AVashington until No- 
vember 3, 1866; that prior to that time two quartz Iodes had been taken 
up and located on this quarter seclion, viz., the"Rising Sun," located 
March 5, 1866, and the"Milford," April 6, 1866; that the agent of plain- 
tiff, when negotiating for the purchase of this land from the railroad, was 
informèd by the land-agent of the railroad corporation that the quarter 
section had been reserved as minerai land;, and that, while the question 
as to its minerai or non-minerai character had not been judieially deter- 
niined, there were facts connected with the land which led him to believe 
that 'lis status as minerai land would be sustained. 

It is proper to add that I hâve carefuUy consideted the varions objec- 
tions made tothe foregoing testimony and the arguments of the respective 
counsel as to its weight, relevancy, and bearing,,touching the issues of 
fact presented in this case. To refer to ail the testimony in détail would 
requirea récital of the early history of mining in California. It is enough, 
in this case, to say that I hâve briefly referred to such facts as are deemed 
to be the most important, material, and relevant, and sufRcient to enable 
the court to arrive at a correct conclusion. From ail the testimony given 
upon the trial I find the facts to be (1) that at the date of the filing the 
map of the gênerai location of the route of the Central Pacific Railroad 
Company, on the 2d of August, 1862, there was good reason to believe 
that the land in controversy was minerai land at that time; (2) that on 
the 3d of November, 1866, when the line of the railroad was definitely 
located, there was good reason to believe that the land was minerai, and 
that it was known to be minerai land at that time; (3) that the land is 
in faet minerai land, and was known by the plaintiff to be claimed as 
minerai land at the time she obtained a deed therefor from the railroad 
Company on the Ist day of December, 1887. Upon thèse lacts the con- 
clusion of law necessarily foUows that the défendants are entitled to judg- 
ment herein for their eosts. Let judgment be entered accordingly. 
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Black v. Elkhokn Min. Co. , Limited. 
{Circuit Court, D. Montana. September 14, 1891.) 

1. Fédéral Courts — Followiîtg State Décisions— Dower. 

The fédéral court in Montana is bound by the décision of the suprême court of 
the State, holding that Laws Mont (9th Sess.) 1876, p. 63, g 1, which gives a widow 
as dower one-third of ail lands of which her husband was seiaed of an esta te of in- 
heritanceduring the marriage, unless the same has been relinquished by her, is still 
in force, although the fédéral court is of a différent opinion, because said law does 
not appear in the Compiled Statutes, and because of the provisions of the statute of 
succession, (section 534, p. 395,) embodied therein. 

2. Same— Statute of Limitations. 

The fédéral court in Montana Is bound by the décision of the suprême court of 
the State, holding that there are no statutes of limitations in Montana applying to 
actions for the assignment or recovery of dower. 

At Law. Deniurrer to complaint. 

Wm-d & Smith, for plaintiff. 

CuUen, Sanderg & Shelton, for défendant. 

Knowles, J. The complaint in this case sets forth that plaintiff was, 
in his life-time, and at thetimeof hisdeath, the wifeof one L. M. Black; 
that during his li/e-time L. M. Black was seised of, and the owner in 
fee-simple of, an undivided two-fifths of the A. Mj Holter Iode, now 
known as minerai survey No. 1374, lot No. 39, in township 6 N., range 
3 W., situate in JefFerson county , state of Montana; that the said L. M. 
Black conveyed said two-fifths interest in said property to one R. A. 
Burton, and by mesne conveyances from him the sàme has now vested 
in défendant: that she did not join in the said conveyance to Burton, 
and has never in any way relinquished her right to dower in said prem- 
ises; that her said husband, L. M. Black, died intestate in the month 
of July, 1881. 

It appears that plaintiff is a citizen of Montana, and that défendant is 
a corporation organized under the laws of the kingdom of Great Britain 
and Ireland. Plaintiff prays for a commission to be appointed by the 
court, empowered and authorized to allot and assign to her dower in said 
undivided two-fifths interest in said Iode, and for judgment for her dower 
in said lands. To this complaint défendant tiled its demurrer, assign- 
ing as grounds therefor "(1) that said complaint does not state facts sufK- 
cient to constitute a cause of action; (2) that the cause of action set out 
in plaintiff 's complaint is barred by the provisions of sections 30, 34, 
39, c. 2, Code Civil Proc, (Comp. St. Mont. div. 1.)" This de- 
murrer is in the form prescribed in the Code of Civil Procédure in the 
statutes of Montana. But no objection was taken to the form of the 
same. 

The points presented in this case, under this demurrer, are: (1) Was 
plaintiff entitled toany dower under the laws of Montana? (2) Has her 
action for the assignment orallotment of dower been barred by the pro- 
visions of any statute of limitations in the laws of Montana? 
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As to the first point, the court is c. n"ronted by a statute of Montana, 
and a ruling of the suprême court of Montana upon the same. This 
statute is: 

"A wklow shall be endowed of théthird part of ail lands whereof her hus- 
band was seised of an estate of inheritance at any lime during the tnarriage, 
unless the same shall hâve been relinquished in légal form. Equitable estâtes 
shall be subject to the widow's dower, and ail real estate of everydescription 
contracted for by the husband during his life-tirae, the title to which may be 
completed after his decease." Section 1, Laws Mont. (9th Sess.) 1876, p. 63. 

In the case of Chadwich v. Tatem, 9 Mont. 354, 23 Pac. Rep. 729, the 
suprême court of Montana, speaking through Justice Harwood, said of 
this statute: 

"It is clear that no part of the 'Act concerning dower' is erabraced in said 
codification, and therefore we think it follows, without doubt, that said act is 
net repealed, but has stood in fuU force, although from some cause it was not 
incorporated in said codification. We hâve notliing upon which to base evea 
an inference tliat it was the Intention of the législature to repeal this 'Act 
concerning dower.'" 

It is true that learned court does not appear to hâve considered the 
efFect of the statute of succession of Montana upon this statute. It may 
hâve done so, hovvever, and not thought necessary to put the resuit of 
its investigation in that décision. There are three provisions of that 
statute that would appear to me to hâve a bearing upon this point. They 
are as follows: 

"Sec. 584. When any person, having title to any estate not otherwise lim- 
ited by marriage contract, dies without disposing of the estate by will, it is 
succeeded to, and niust be distributed, unless otherwise expressly provided in 
this Code and the Code of Civil Procédure, subject to the paynient of his debts, 
in the following manner: 

" ' First. If the décèdent leave a surviving husband or wife, and only one 
ehild, or the lawful issue of one child, in equal shares to the surviving hus- 
band or wife and child, or issue of such child. If the décèdent leave a sur- 
viving husband or wife, and more than one child living, or one child living, 
and the lawful issue of one or more deceased children, one-third to the hus- 
band or wife, and the remainder in equal shares to his children, and to the 
lawful issue of any deceased child, by right of his représentation. * * * 

"'Second. If the décèdent leave no issue, then the estate goes in equal 
shares to the surviving husband or wife and to the decedent's father. If 
there be no father, then one-half goes in equal shares to the brothers and sis- 
ters of the décèdent, and to the children of any deceased brother or siater, by 
right of représentation. * * * 

"'Fifth. If the décèdent leave a surviving husband or wife, and no issue, 
and no father, nor mother, nor brother, nor sister, tlie whole goes to the sur- 
viving husband or wife.'" 

At common law, a wife, as such, was not an heir or successor to any 
portion of her husband's estate. He was not her ancestor. Now the 
question might arise, as a wife has dower in her husband's real estate 
of which he was seised during his life of an estate of inheritance, which 
amounts to a life-estate in the same of a one-third interest, how would 
dower be assigned to her if the husband should die, and leave no cliil- 
dren surviving him, but a father? Would a moiety of one-third be 
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taken from the part which she was successor to, and one-third from the 
father's portion of the real estate? The same question may be asked 
should the husband leave one child and his wife surviving him; and, if 
the husband should die leaving surviving him a wife, but no children, 
nor father, or mother, or brothers and sisters, could the wife hâve any 
dower in the estate to which she succeeds, being ail of her husband's es- 
tate? If the lesser estate would merge in the greater, does it not sug- 
gest that she can hâve no dower under such circunistances? The right 
of succession vests immediately upon the death of the husband, and the 
title thus acquired is in fee, if the husband was seised of an estate in fee. 
What room is there for any right of dower to attach to any portion of 
the husband's estate of which she is the successor under the statute? 
Many complications hâve suggested themselves to me when considering 
the statute upon succession and that of dower, and I hâve felt that the 
former must be considered, so far as the wife is concerned, to hâve taken 
the place of the latter. States which hâve passed such statutes as we 
hâve in Montana, as to the succession of the wife in her husband's es- 
tate, hâve usually abolished, by positive statute, perhaps, dower. It 
is true in section 549 it would seem that the provisions for inheritance 
of husband and wife from each other apply only to the separate prôperty 
of each; but in sections 550 and 551 community prôperty is mentioned. 
Thèse provisions of our statute were taken from Calitornia, and there are 
statutes of that state defining what is separate and what community 
prôperty. But we hâve no such statutes, and, in their absence, it is 
very doubtful if we hâve any such classes of prôperty as is mentioned in 
thèse sections. No statute has been passed creating them. Certainly, 
the practice that has prevailed in the courts of Montana charged with 
the jurisdiction in distributing estâtes has been to ignore any such dis- 
tinction as separate and community prôperty. If such a classification 
of prôperty is made only by positive statute, such as prevails in Cali- 
fornia, and we hâve no such statutes in Montana, I do not see how there 
can be any suçh classes of prôperty hère. Undoubtedly, the wife may 
hâve what is called "separate prôperty" in Montana; but can a husband 
hâve such prôperty? The separate prôperty referred to in section 549, 
supra, is not the kind of prôperty that is generally understood to be the 
wife's separate prôperty in states where no such statutes as those in Cal- 
ifornia exist. But hère we are confronted with the question as to what 
separate prôperty the husband may hâve in Montana to which this stat- 
ute could refer. I think noue. With this view, section 549 is without 
force as a limitation upon the right of the wife to inherit or be the suc- 
cessor in the estate of lier husband. While the repeal of one statute by 
another by implication is not favored, y et, if two statutes are so incon- 
sistent with each other that both cannot stand, the latter repeals the for- 
mer. How a wife can, under certain circumstances, be the successor to 
ail of her husband's real estate in fee, and yet hâve a dower in that es- 
tate, which is only a life-estate, I am as yet unable to perceive, and I 
cannot reconcile statutes which so provide. Hence, if this were an open 
question, I should be inclined to hold that the statute upon succession 



BLACK V. ELKHOEN MIN. CO. 603 

repealerl that of dower; that the former made such a provision for the 
wiCe as was inconsistent with her right of dower, at least in cases wliere the 
husband died intestate. How far my views upon this subject must be 
controlled by the décision in the case of Chadwick v. Tatem, supra, I will 
consider hereafter. 

Upon the question of the bearing of the statu te of limitations upon the 
right of plaintiff to rnaintain this action for an assignaient of dower, I 
am again confronted with a décision of the suprême court of Montana. 
In the case of Burt v. Sheep Co., 27 Pac. Rep. 399, rendered at the June 
terni of said court for 1891, (not yet otficially reported,) that learned 
court held that there were no statutes upon the subject of limitations in 
Montana which applied to actions for the assignment or recovery of 
dower. There are no statutes of the United States upon the subject of 
limitations which apply to such cases. Under thèse circumstances, the 
fédéral courts recognize and apply the statutes of the state where the ac- 
tion is proseouted. How far is this court precluded by the above décis- 
ions of the suprême court of Montana? In the case oî Peik v. Railway 
Go., 94 U. S. 164, the suprême court said, as to an act of the législature 
of Wisconsin being repealed by a subséquent act of that body: "As to 
the repeaî of this act by that of March 12, 1874, the suprême court of 
Wisconsin bas decided that there is no such repeal as is claimed. This 
is binding upon us." 

It is not necessary to cite décisions to show that the fédéral courts con- 
sider themselves bound by the construction the highest court of a state 
puts upon the statutes of their state. So binding is thia rule, that in 
a case where the highest court of a state bas changed its ruling as to the 
construction of a statute, the fédérai courts bave felt compelled to follow 
this new interprétation, although committed to the former. King v. Wil- 
son, 1 Dill. 656. As to the question of the statute of limitations, there 
are several décisions of the suprême court to the effect that the fédéral 
courts will follow the construction placed upon such statutes by the high- 
est court of the state where the same is in force. Upon this point see 
Tioga Railroad v. Blossburg & Corning R. Co., 20 Wall. 137; Barrett v. 
Holmes, 102 U. S. 657. In view of the rule expressed by thèse décis- 
ions of the suprême court, this court finds itself compelled to follow the 
décisions of the suprême court of Montana. I therefore hold that, un- 
der the laws of Montana, plaintiff had a right of dower in the premises 
described in her complaint, taking the facts stated therein as true, and 
that her right to bave this dower assigned to her is not barred by the 
statute of limitations of this state. The demurrer of défendant is there- 
fore overruled. 
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Northern Pac. R. Co. i;. Sanders et al. 
{Circuit Court, D. Montana. September 8, 1891.) 

1. PuBuc Lands — Grants in Aid of Railkoads— Construction. 

The act of congress granting land to the Northern Pacific Railroad Company to 
aid in the construction of its road granted every alternate section of public land, 
not minerai, designated by odd numbers, for a certain distance on each sida of the 
Une it might adopt, to which the United States had title, not reserved, sold, granted, 
or otherwise appropriated, and free from pre-emption or other claims or rights "at 
the time the line of said road should be deflnitely fixed, and a plat thereof filed in 
the office of the commissioner of the gênerai land-ofBce, " and directed that the 
président should cause the lands to be surveyed on both sides of the line of the road 
" af ter the gênerai route should be fixed. " Section 6 declared that the odd sections 
thereby granted should not be liable to "sale, or entry, or pre-emption" before or 
after such survey, except by the company. Held, that the act did not reserve said 
sections from subséquent entry before the line of the road was definitely fixed by 
filing a map thereof with the commissioner of the gênerai land-ofllce. 

3. Same — Location— Filing Map. 

It was not necessary, as a requisite of fixing the "gênerai route" of the road, to 
file a map thereof in the ofSce of the secretary of the interior, or of the commis- 
sioner of the gênerai land-ofllce. 

3. Construction of StatUtes — Décision op Land Department. 

Where there is no ambiguity or doubt in the meaning of a statuts, the construc- 
tion placed upon it by the land department is in no way binding on the courts. 

4. Fédéral Ciiiouit Courts— Précédents. 

A décision of one of the circuit courts of the United States is not necessarily 
binding on the others. 

At Law. On rehearing. For former report, see 46 Fed. Rep. 239. 

Knowles, J. The motion for a rehearing in this case by consent was 
granted, and upon the point as to whether the alternate odd sections of 
land, non-minerai, to which the government of the United States had full 
title, not reserved, sold, granted, or otherwise appropriated, and free from 
pre-emption or other claims or rights, at the time the gênerai route of plain- 
tiff 's road was fixed, to the width of 40 miles on each side of the said gên- 
erai route in Montana, by virtue of section 6 of the act in w'hich is found 
the grant of land to plaintifï, was reserved from sale, entry, or pre-emption, 
was reargued. I hâve determined to adhère to my former ruling, and 
to hold that said section 6 should not be construed to hâve this effect, 
although it must be confessed that the able counsel for plaintiflf presented 
many new and persuasive authorities upon this point. He urges that 
the point was presented in the brief of counsel to the suprême court for its 
considération in Buttz v. RaUroad Co., 119 U. S. 55, 7 Sup. Ct. Rep. 100. 
In the statement of the case and of the points presented on the part of the 
appellant, Buttz, in the officiai report of this case no such point is pre- 
sented. The court in that case found without réservation that the agree- 
ment between the Indian tribes, who held the right of occupancy to the 
land in dispute, which agreement extinguished this right of occupancy, 
was not in force until approved bythe secretary of the interior. Itsays, 
on page 69 of opinion, (page 106, 7 Sup. Ct. Rep.:) "This modified 
agreement must be considered as accepted on the part of the United 
States when it was approved bj^ the secretary of the interior." This was 
on the 19th of June, 1873. The map of the definite location of plaiu- 
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tiff's road was filed with the commissioner of the gênerai land-ofiBce on 
the 26th day of May of the same j'ear. The court having fully shown 
that the right of pre-emption could not attach to government land until 
after the Indian title of occnpancy had been extinguished, and that, not- 
■withstanding the Indian title ofoccupancy, the grant to plaintifif attached 
to the land in dispute as soon as the definite route of plaintifï"s road was 
fixed, and a map thereof filed in the office of the commissioner of the 
gênerai land-office, there was no ground upon which appellant, Buttz, 
could rest. The court did not find as a fact that the agreement to cède 
the Indian title of occupancy took efTect at the time the Indians con- 
sented to the proposed agreement. The judgment of a court is res adju- 
dicata when based upon facts found. Certaiuiy the construction of sec- 
tion 6 of said act, and the effect of fixing the gênerai route of plaintiff 's 
road, was not required for a détermination of the case. The suprême court 
in Barney v. Railroad Co., 117 U. S. 228, 6 Sup. Ct. Rep. 654, said of the 
décision of an important point, when it was previously before it: 

"The statement was not at ail material to the décision, which was that a 
déduction should hâve been made by reason of the intersection of two grants, 
so far as the prier grant was located within the extension. Werecognize the 
rule that what was decided in a case pending befoie us on appeal is not open 
to reconsideration in the same case in a second appeal upon similar facts. 
The first décision is the law of the case, and must control its disposition; but 
the ruledoes notapply to expressions of opinion or matters, the disposition of 
which was not required for the décision." 

Hère was an opinion in the same case, and undoubtedly the court of 
original jurisdiction felt bound by it; but the court, in substance, held 
that it was error to follow it in that particular wherein the suprême 
court expressed an opinion upon a point not required for the décision. 
If the court had found that the agreement for the relinquishment of the 
Indian title mentioned in the case of Buttz v. Railroad Co. went into ef- 
fect when the Indians consented to the modified agreement, then there 
would hâve been a necessity for deciding the point at issue. To suppose 
a fact to exist which a court has held was not a fact with the view of ex- 
pressing a légal opinion upon it does not seem to me to be required for 
the décision of a case, In the case oî St. Paul & P. R. Go. v. Northern 
Pac. R. Co., 139 U. S. 1, 11 Sup. Ct. Rep. 389, claimed by plaintifif to 
support the case of Buttz v. Railroad Co., supra, the suprême court, on 
page 17 (page 394, 11 Sup. Ct. Rep.) of the opinion said, in speaking 
of the grant to plaintiff : 

"The new rights were to vest with the release of the old riglits. Thetrans- 
fer was to be mutual and simultaneous. There was, therefore, no operative 
grant until there was an effective release; and, whichever date be taken, 
whether December l.ltli or 19th, it was subséquent to the definite location of 
the Northern Pacific Railroad Company in Minnesota. A map of tliat loca- 
tion, approved by tlie secretary of the interior, was flied, as stated above, in 
the office of the commissioner of the gênerai land-olHce on the 21st of the pre- 
vious November. ISfo grant was in existence of any lauds to any other coni- 
pany which are claimed by the plaintiff in this suit at the time of the deflnite 
location of its route. " 



606 ÏEDËRAL KEPORTEE, vol. 47. 

Again: 

"But, independeïitly of this conclusion; we are of opinion thatthe excep- 
tion in the act malcing tiie grant to tlie îsToitliern Paciflc Railroad Company 
was not intended to covei otiier grants for the construction of roads of a sitn- 
ilar ciiaracter, for this would be to embody a provision wbich would often be 
répugnant to and defeat the grant itself. " 

It would seem that the above rulhigs were sufScient to hâve disposée! 
et that case, and that there was no occasion for deciding the point at is- 
sue in this case upon the construction of said section 6. But, in addi- 
tion thereto, the court said: 

"The Northern Pacific actdireeted that the président should cause the lands 
to be surveyed forty miles in width on both sides of the entire line of theroad 
atter the gênerai route should be fixed, and provided that the odd sections 
granted should not be liable to sale, entry, or pre-emptiou before or after they 
were surveyed, except by the company. They were therefore excepted by 
that législation from grants independehtly of thé withdrawal by the secretary 
of the interior. His action ; in formally annonncing their withdrawal was 
only giving publicity to what Ihe law itself deelared." 

Now, it should be observed that the court was considering in this case, 
two acts of congress, inaking grants to two différent railroad companies, 
to aid them in constructing their road; The language in said section 6 is: 

"And the odd sections of land hereby granted shall not be liable to sale or 
entry or pre-emption before or after such survey, except by said company." 

The terni "grant" does not occur arnong thèse terms. The terms are, 
"sale," "entry," and "pre-emption." The suprême court, in speaking 
of thèse terms in the casé oî Èailway Co. v. Dunmeyer, 113 U. S. 629, 5 
Sup. et. Rep. 566, said: 

"In the terminology of the law concerning the disposition of the public 
lands of the TJhited States each of thèse words lias a distinct and well-known 
meaning in regard to the mode of acquiring rights to thèse lands. This ia 
plainly to be seen in the statutes we are construing. In the third section, or 
granting clause, there are excepted from the grant ail lands which at thetime 
the detinite location of the load is fixed had been sold, reserved, or otherwise 
disposed of, and to which a pre-emption or homestead claim had attached. 
Hère sale, pre-emption, and homestead claims are mentioned as three différ- 
ent modes of acquiring an interest in the public lands, which is to be re- 
spected when the road became located; and the words are clearly usedbeeause 
they were thouglit to be necessary. But a sale for money in hand by an en- 
try made by the party buying is throughout the whole body of laws for dis- 
posing of the public lands understood to mean a différent thing from the es- 
tablishment of a pre-emption or homestead right, where the party sets up a 
claim to a definite pièce of land, and is bound to build on it, make fences, cul- 
tivât©, and réside on it for a period of time prescribed by law." 

Let us conslder thèse terms, "sale," "entry," and "pre-emption." 
" Sale " is a transmutation of property or a right from one man to 
another in considération of a sum of money, as opposed to barter, ex- 
change, and gifts. Rap. & L. Law Dict. Benjamin on Sales, in con- 
sidering the term " sale," says of the élément of price, (section 2;) 

"It must be money, paid or promised accordingly as the agreement may be 
for a cash or a crédit sale ; but, if any other considération than money be gi ven, 
it is not a sale." 
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See, also, Chit. Cont. 373; Story, Cont. § 778; Tied. Sales, § 12. 
This point has been considered by the suprême court in the case of WUl- 
iamson v. Berry, 8 How. 495. In it the court said: 

"Upon the flrst of them, relating to the premises having been parted with 
by Clark to De Grasse upon a considération other than cash, we remark that 
' sale ' is a word of précise légal import, both at law and in equity . It raeans 
atall times a contract betwéen two parties to giVe and to pass rights of prop- 
erty for money, which the buyer pays or promises to pay to the seller for the 
thing bought and sold." 

In the Five Per Cent. Cases, 110 U. S. 471, 4 Sup. Ct. Rep. 210, the 
suprême court made a distinction between public lands disposed ofin 
satisfaction of military land-warrants and those sold for money, and 
said: 

"A sale, in the ordinary sensé of the word, is atransfer of property for a 
flxed priée in money or its équivalent. " 

If we turn to the statutes of the United States, we fînd spécial provis- 
ions for the sale of public lands. See Rev. St. U. S. §§ 2353-2379. 
There are also provisions for the sale of minerai lands. But nowhere is 
there any définition of the term " sale " which would make it include a 
grantof land to a railroad company in aid of the construction of its road, 
whether we consider the term as used at common law or in the statute. 

The suprême court, in the case of Chotard v. Pope, 12 Wheat. 586, 
defined the term "entry," as used in the statutes of the United States, 
and upon this point said: 

"The term ' entry,' as applied to appropriations of lands, was probably bor- 
rowed from the state of Virginia, in which we flnd it used in that sensé at a 
very remote period. Many cases will be found in the reports of the décisions 
of this court in which the titles to western lands weredrawn in question which 
will show how familiarly and generally the term is used by courts and bar. 
Its sensé, in the légal nomenclature of this country, is now as fixed and defl- 
nite as that of many terms borrowed from the common law. It means that 
act by which an individual acquires an inceptive right toa portion of the un- 
appropriated soil of the country by filing his claim in the office of an offlcer 
known in the législation of several states by the epithet of an ' entry-taker,' 
and corresponds very much in his functions with the register of land-offices 
under the acts of the United States. In the natural progress of language the 
term has been introduced into the laws of the United States, and by référence 
to those lavvs we think the meaning of the term will be found to be distinctly 
confined to the appropriation of lands under the laws of the United States at 
private sale." 

With this définition of this term it would be difficult to maintainthat 
a grant to a railroad company in aid of the construction of its road could 
be embraced in the term "entry." 

The term " pre-emption " is well understood, and is sufBciently defined 
in the provisions of the Revised Statutes of the United States from sec- 
tion 2257 to 2288. It certainly does not cover a grant to a railroad com- 
pany, such as we are considering. 

It is hardly to be presumed that the suprême court intende'd in the 
case under considération to give a new définition to terms which hâve 
long been in use in the statutes of the United States, and to reverse de- 



608 FEDERAL EEPORTER , Vol. 47. 

cisions of its own which hâve defined thèse terms. The term "grant" 
not being included in the terms "sale," "entry," or " pre-emption," any 
construction of the sanie, when the court was considering only the term 
"grant" asapplied to the aid inland given toarailroad company, could 
not hâve been essential to the décision df the case at issue, and hence not 
controUing authority, binding upon other courts. With the highest re- 
spect for the suprême court, and with a strong disposition to follow where 
its beacon of légal light indicates, I cannot but feel that it bas not fuUy 
considered the point under discussion, and that the construction ot the 
clause in section 6: "And the odd sections of land hereby granted shall 
not be liable to sale or entry or pre-eraption before they are surveyed 
except by said company," — indicated by it, is not accordance with the 
rules frequently expressed by it for the construction of législative grants 
of the character made to plaintifT. 

The point I suggested in the former opinion in considering the case 
of ButtzY. Eailroad Go., supra, that the suprême court intimated that the 
law required of the plaintiflf the filing of a map of its gênerai route when 
there was no such provision of the statute in the act making the grant to 
plaintifif, was discussed at some length upon the rehearing in this case; 
and it was urged that the filing of this map was one of the acts performed 
by plaintiff in fixing its route, and that the terms fixing a route iniplied 
the filing of such a map with the secretary of the interior. But the case 
of Buttz V. Sailroad Co., supra, does not so say. It says: 

"The gênerai route may be considered as fixed when its gênerai course and 
direction are determined after an actual examination of the eountry, or from 
knowledge of it, and Is designated by a line on a map showiiig the gênerai 
features of the adjacent eountry and the places through or by which it shall 
pass." 

In this there is nothing said about the filing the map with the secre- 
tary of the interior as an act required in fixing the gênerai route of plain- 
tifî's road. But subsequently the court says: 

"When the gênerai route of the road is thus flxed in good faith, and infor- 
mation thereof given to the land department by filing the map thereof with 
the commissioner of the gênerai land-olHce or secretary of the interior, the 
law withdraws from sale or pre-emption the odd sections totheextent of forty 
miles on each side. " 

Hère there is a plain distinction made between fixing the gênerai route 
and the filing of a map with either of said officers; and the object of filing 
this map is stated, naraely, the giving of the information that the gênerai 
route bas been fixed. Without doubt, information should hâve beengiven 
to the président of the fixing of the gênerai route of plaintifï's road before 
he could be required to cause the land to be surveyed on both sides of 
the same. But I deny that there is any warrant for the claim that the 
law required that this map of the gênerai route of plaintiff's road should 
be filed with the commissioner of the gênerai land-office or the secretary 
of the interior, and that then the law stepped in and withdrew from sale, 
entry, or pre-emption the odd sections of land within 40 miles of the 
line of this général route upon the happening of this event. One of the 
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established rules for the construction of a statute is by the statuts itself. 
In the third section of the act in which is found the grant to plaintitf 
there is made a clear distinction between the fixing of the definite route 
of plaintiff's road and the filing of a plat thereof with the commissioner 
of the général land-office. When the definite route is fixed, and a plat 
thereof filed in the office of the commissioner of the gênerai land-office, 
the grant to plaintiff received précision, and attaches to the odd sections 
granted as of the date of the grant. Can it be that there is one mode of 
fixing the definite route of plaintiffs road, and another in the fixing of its 
gênerai route? Can it be that in fixing the definite route of plaintiff's 
road a map was required to be filed with the secretary of the interior or 
the commissioner of the gênerai land-office, and then another map or 
plat of this fixed route, with a view of establishing and giving précision 
to the grant to plaintiff ? But, whatever be required in fixing the gên- 
erai route of plaintiff's road, the statute does not give the effect to the act 
of filing a map of this route claimed for it. It would hâve no more force 
than as one of the acts fixing this route. 

But it is urged that the land department of the governraent bas given 
a construction to section 6, and that this is binding. The suprême 
court, in the case of Sivift Co. v. U. S., 105 U. S. 691, said upon this 
point: 

"The rule which gives determining weiglit to contemporaneons construction 
put upon a stattite by those cliargetl with its exécution applies only in cases 
of ambiguity and doubt." Citing Edwards' Lessee v. Barby, 12 Wheat. 206; 
iSmythe v. Fiske, 23 Wall. 374; U. S. v. Moore, 95 U. S. 760. 

And in the case of U. S. v. Oraham, 110 U. S. 219, 3 Sup. Ct. 
Rep. 582, the suprême court says: 

"Such being the case, it matters not what the practice of the departments 
may hâve been, or how long continued, for it can only be resorted to in aid 
of interprétation, and it is not allowed to interj)ret what lias no need of inter- 
prétation. If there were ambiguity or doubt, tlien such a practice, begun so 
early and continued so long, would be in the higliest degree persuasive, if not 
absolutely controlling, in its effect; but with language clear and précise, and 
with its meaning évident, there is no room for construction, and consequently 
no need of anything to give it aid." 

The language in the sixth section in the act inaking the land grant to 
plaintiff under considération is: 

"And the odd sections of land hereby granted shall not be liable to sale or 
entry or pre-emption before or after they are surveyed, except by said Com- 
pany, as provided in this act." 

The point about which discussion bas centered in this case is what is 
meant by the words "odd sections of land hereby granted." Turning to 
section 3 of said act, we find what are the odd sections of land granted 
to plaintiff. It provides: 

"There be, and hereby is, granted to the Northern Pacific Railroad Com- 
pany, its successors and assigns, for the purpose of aidiug in the construction 
of said railroad and telegraph line to the Pacitic coast, and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, and pub- 
lic stores over the route of the line of said railway, every alternate section of 
v.47F.no.9— 39 
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public land, not minerai, designated by odd numbers, to the amount of twenty 
alternate sections per mile on each side of said railroad Une as said company 
may adopt througli the territories of the United States, and ten alternate sec- 
tions of land per mile on each side of said railroad whenever it passes through 
any state, and whenever on the Une thereof the United States hâve full title, 
not reserved, sold, granted, or otherwise appropriated, and free from pre-emp- 
tion or other claims or rights at the time the Une of said road is detinitely 
flxed, and a plat thereof filed in the office of the eomraissioner of the gênerai 
land-offlce. " 

Does not this define what are the odd sections of land granted ? And 
what better means of deterraining the raeaning of words in an act than 
the act itself, when it defines thé meaning thereof? The suprême court, 
in the case of Neal v. Clarl, 95 U. S. 704, said, in speaking of a clause 
in an act: 

"A passage v?ill be best ititerpreted by référence to that which précèdes 
and follows it." 

In the ca.sQ oi KoHsaat v. Murphy, 96 U. S. 153, the suprême court 
again said: 

"In the exposition of a statute the established rule is that the intention of 
the law-maker is to be deduced from a view of the whole statute, and every 
material part of the same." 

In Endlich on the Interprétation of Statutes will be found the same 
rules expressed for the interprétation of statutes. 

There was something said in the argument in this case about the use 
of the term "odd sections," and it was urged that ail that was necessarj'' 
for congress to hâve said was, "the lands hereby granted," if it desired 
to specify in section 6 the lands described in section 3. The most that 
can be said in regard to the use of thèse words is, that they make the 
section unnecessarily particular in the description of the land to be af- 
fected. I hâve yet to learn, however, that unnecessary particularity of 
description of premises in a statute or deed made either ambiguous. It 
should be at ail times observed that the terms "odd sections of land 
hereby granted" wereused only in the attempt to describe the lands 
which were reserved from sale, entry, or pre-emption. That there seems 
to bave been considérable dispute about the meaning of this section seems 
true. But a dispute about the construction of a statute does not always 
make an ambiguity, and not always a légal doubtas to its meaning; but 
when there is presented an ambiguity or légal doubt in considering the 
meaning of a statute, those called upon to construe it are not empowered 
to discard ail rules established by the jurisprudence, which is our birth- 
right, and proceed to establish a new and a différent statute, and one 
not warranted by the language used. In this case there is a construc- 
tion contended for which bas the effect to obliterate from the statute the 
words "land hereby granted," and to substitute therefor: "Non-minerai 
land within forty miles of each side of the gênerai route of plaintiff's 
road as it may adopt through the territories of the United States, and 
ten alternate sections of land per mile on each side of said gênerai route 
whenever it passes through any state, and whenever on the line thereof 
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the United States hâve a full title, not reserved, sold, granted, or other- 
wise appropriated, and free from pre-emption or other claims or rights 
at the time the gênerai route of said road is fixed." I sought to show 
in the former opinion I wrote in this case that to make that clause in 
that section read in that way would resuit in reserving from sale, entry, 
and pre-emption odd sections of land not granted, and leaving without 
said réservations odd sections of land which were granted in said section 
3, as there was no provision that the fixed route of the road should be 
the same, even substantially, as the gênerai route thereof, and that, as a 
matter of fact, in many places it was not. I furthermore sought to show 
that, as the grant to plaintiff was in the nature of a float until the defi- 
nite route of the road was fixed, and a plat thereof filed in the office of 
the commissioner of the gênerai land-office, "the odd sections of land 
granted" to plaintiff could not be reserved from sale, entry, or pre-emp- 
tion, because until then they were not identified; for how could lands 
be reserved from sale, entry, or pre-emption until known and capable 
of description? I might hâve added that the construction of section 6 
claimed by plaintiff left without force some of the exceptions to the grant 
in section 3, as far as were concerned the lands within the limits of the 
gênerai route which correspond with those within the limits of the fixed 
route, because, in effect, under that construction they received their 
status when the gênerai route was fixed. Non-minerai public lands not 
then sold, and which were free from pre-emption or other claims or 
rights, could not afterwards be sold or made subject to any entry or pre- 
emption claim or right. The effect of this would be that the grant to 
plaintifif would, as a matter of fact, attach to ail such lands as were 
within the limits of its grant as were not sold, or sUbject to sale, entry, 
or pre-emption right at the time the gênerai route of plaintifif's road be- 
came fixed; and in construing this part of section 3, which reads as fol- 
lows: "And whenever, prior to said time, any of said sections or parts 
of sections shall bave been granted, sold, reserved, occupied by home- 
stead settlers, or pre-empted, or otherwise disposed of, other lands shall 
be selected by said company in lieu thereof, under tlie directions of the 
secretary of the interior, in alternate sections, and designated by odd 
numbers, not more than ten miles beyond the limits of said alternate 
sections," — the word "lawfully" must be inserted before at least each 
one of the words "sold," "occupied by horaestead settlers, and pre- 
empted," for the said time mentioned in said clause refers to the time 
when the route of the road should be definitely fixed, and the plat 
thereof filed with the commissioner of the gênerai land-office. Surely 
the language of Patteson, J., in Rex v. BurreU, 12 Adol. à E. 465, 
cited in the préviens opinion, recurs with force when considering this 
question : 

"I see the necessity of not importing into statutes words which are not 
found there. Such a mode of interprétation only gives occasion to endless 
difflculty." 

It was brought to the attention of the court that in an opinion given 
by Ex- Assistant Attorney General Smith upon the construction of said 
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section 6 he had held that some force should be given to the clause 
therein tinder discussion; that, after the fixed route of the road was made, 
and the plat thereof duly filed, the law conveyed the odd sections nained 
in section 3, and this would leave that clause no function to perforai if 
it applied to the lands described in said section. If this were so, it 
would not authorize that able officer to construct a new statute, and to 
disregard the established rules for constructing such a statute as this, 
.and to ignore the meaning of words well known, and which were defined 
in the act itself. There is nothing unusual in finding in a statute words 
which might hâve been omitted. 

Plaintiff was not to hâve a patent for the lands granted until each 25 
miles of the road it might construct should be accepted or determined 
to be in accordance with the provisions of the act making the grant. 
When the land grant to plaintiff received précision by the establishing 
of the fixed route of its road, congress said then it shall not be subject 
to the gênerai laws provided for the disposai of public lands, such as 
sale, entry, or pre-emption. This would prevent any cloud being placed 
upon the lands granted by the officers of the land department. I am 
led to this conclusion by what follows in that section. Evidently con- 
gress had its mind directed to the gênerai laws for the disposai of public 
lands when considering that section. Commencing at the clause under 
discussion, and the section reads; 

"And the odd sections of land hereby granted shall not be liable to sale or 
entry or pre-emption before or after they are surveyed, except by said Com- 
pany, as provided by tins act; but the provisions of an act of September, 
eighteen hundred and forty-one, granting pre-emption rights, and ail ar.ts 
amendatory thereof, and of the act entitled 'An act to secure homesteads to 
actual settlers on the public domain, approved May 20, eighteen hundred and 
sixty-two,' shall be, and the same are hereby, extended to ail other lands on 
the line of said road, when surveyed, excepting those granted to said Com- 
pany. " 

We hâve hère the words "line of said road," not the line of the gênerai 
route of said road. If Ex-Assistant Attorney General Smith had found 
upon examination that without this last-named clause in that section the 
gênerai laws granting pre-emption rights and homestead rights applied 
to most of the lands not granted to plaintiff' on the line of its road as soon 
as surveyed, I do not know what course he would hâve taken in his en- 
déavor to find some function for that part of that section to perform, and 
what new meaning he would hâve found in the language thereof. The 
truth is that two statu tes are ol'len found covering the same ground. It 
is said that the object of the clause under considération was to préserve 
the land after the location of the gênerai route for the benefit of plaintiff, 
so that its grant might attach thereto. I know of no means of determin- 
ing what the object of a statute is, other than by a référence to the lan- 
guage used; and I do not find this object manifested in that clause. 
As I hâve shown, I think "sale," "entry," and "pre-emption" are terms 
which apply to only particular modes of disposing of the public domain. 
Eut in the limitations upon plaintiff's grant vve hâve the terms "granted, 
reserved, and otherwise appropriated." 
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It is singular, if congress intended to préserve thèse lands from the 
lime of the iixing pf the gênerai route of plaintifï"'s road, that that body 
should hâve provided for preserving only from the disposai to those who 
would hâve to settie upoii the same, make liomes, and develop the coun- 
try, and left them open to other modes of disposai. It was claimed that 
congress had approved of the décisions of the suprême court which had 
construed plaintifif's grant by the use of this language in an act apjjroved 
March 3, 1887, 24 St. 556: 

"That the secretary of the interior be. and is hereby, authorized to imme- 
diately adjust, in accordance with the décisions of the suprême court, eaeli of 
the raiiroad land grants made by congress to aid in the construction of rail- 
roads, and heretofore unadjusted." 

It would seem that, if congress meant that ail land granfs made to aid 
in the construction of railroads should be made to conform to the décis- 
ions of the suprême court as to their extent, it should hâve so declared 
directly itself, and not hâve passed a statute authorizing the secretary of 
the interior to so déclare. It would seem, in my judgment, that there 
were some disputes about thèse grants, and congress authorized the sec- 
retary of the interior to settie them, and in so doing to be guided by the 
décisions of the suprême court bearing upon the subject in dispute. 
What those disputes were does not appear in the statute. The power 
to settie a dispute, and to make a land grant conform to a décision of 
a court, I apprehend, are not the same, but différent, things. And with 
the view I hâve of the statute it will not bear the construction contended 
for by plaintiff. 

Finally , plaintiff urges that, when one circuit court of the United States 
décides a point, ail the others should conform their views to this décision, 
until the matter is settled by the rulings of the suprême court. But this 
is not the rule which prevails in the circuit courts of the United States. 
The very décision that counsel for plaintiff would hâve me consider as 
binding — Denny v. Dodson, 13 Sawy. 68, 32 Fed. Rep. 899 — is an illus- 
tration showing that the rule contended for does not prevail. The very 
distinguished judge who delivered that opinion refused to be governed 
by a former décision of the very same court, rendered by the experienced 
and able Judge Deady, upon a material point in regard to the nature 
of plaintiff' s title to the land granted it. A United States circuit court 
undoubtedly always with reluctance will assert its right to disagree with 
the décision of another circuit court, even when satisfied that it is erro- 
neous. I am aware that in refusing to concur with the opinions of 
many able jurists expressed upon the construction of said section 6, I, 
justly perhaps, subject myself to the charge of presumption. I trust 
not, however, to the charge of having arrayed myself with the growing 
army of craiiks, who find so congcuial a home in our republican society; 
for I hâve no désire to be other than conservative, and to adhère to the 
well-established rules for construing a statute of the class under consid- 
ération. In not one of the décisions referred to as supporting the views 
of plaintiff is there any discussion of the terms under considération used 
in said section 6, and they shown to hâve the force claimed; in none of 
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them a référence to the esteblished rules for construing such statutes. 
In the Bible there is the command: "Thou shalt not foJlow a multitude 
to do evil." Perhaps it is well to hâve some some one ask of the route 
we are following in the construction of statutes making législative grants 
of the public domain, to the end that we may learn whether or not in 
such matters the old landmarks are to be discarded and new ones ob- 
served. For the above reasons I order that the previous judgment of 
this court shall stand and remain in force. 



Latta V. Cliffoed et al. 
[Circuit Court, D. Colorado. August, 1891.) 

1. Adverse Possession— What Constitutes. 

Where a statute requires, as an élément necessary to give title by limitation, 
peaceable and undisputed possession of lands or tenements for a stipulated time, 
it is not required that a person shall hâve his feet on every square foot of grouud, 
in order that it may be sald under the law he is in possession. If he does that with 
référence to property of that kind which men usually do wiih their own, such as 
improving it, or using it for any purpose, that is possession, although the person 
may not live on it. The oontrol, management, and direction that he may take with 
référence to the property, although he has never been on it, where it is under his 
control, management, aiid direction, may be sufdcient to establish possession. 

3. Same— Evidence. 

Possession may be established by inclosure, by cultivation,.by the érection of 
buildings or other improvements on the land, or in fact by any use that clearly in- 
dicates its appropriation and actual use by the person claiming to hold it. 

3. SaME — COLOK OF TlTI,E. 

Color of title means that which in appearanoe is title, but which in reality is no 
title. A deed which upon Its face seems to convey title, but in reality, because of 
some defect, does not do so, is a good f oundation for oolor of title. 
i. Samb— Question for Court. 

What is color of title must be determined by the court. 
6. Same — Question fok Jurt. 

Whether a party, in claiming realty under oolor of title, acted in good f aith, is 
a question for the jury. 

6. Same— Due Diligence. 

Before it can be said that a party acts in good f aith in asserting a right under 
color of title, it must be found as a fact that he acted with reasonable diligence to 
ascertain the real character of the title under which he claims. 

7. Same. 

What is meant by reasonable diligence is not the diligence or skill that would be 
employed by a praoticed conyeyancer, or a skillful or acute attorney, but the dili- 
gence exeroised by ordinary men generally. 

8. Same. 

If that kind of diligence has been employed, and bas been honestly employed, 
and, when so employed, there appears that upon the face of the conveyance which 
seems to convey title, that would be the exercise of that reasonable diligence that 
the law contemplâtes shall be exercised before it can be said that a party has acted 
in goodfaith. 

9. Same — Payment of Taxes. 

Where a statute of limitations provides that one of the conditions of obtaining a 
title under it is that the party claiming title shall for a stated time pay ail taxes 
assessed, if the party pays to the collecter ail taxes assessed by the assessor, and 
extended against him on the tax-book, he has complied with this requisite of the 
lavif, although he may not hâve paid interest on the taxes, due because of non- 
paymentof the same at the time they were due, if such interest has not been ascer- 
tained and charged to him by the coUeotor, and he has not been required by such 
collecter to pay the same. 
(Syllabus by the Court.) 
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At Law. 

The plaintifF, a citizen of Montana, brought her suit in ejeotment against 
the défendant Clifford, as well as the Globe Smelting & Refining Com- 
pany, for the recovery of the following land, Iving in the county of Arap- 
ahoe, Colo., to-wit: The S. W. i oftheN. E. iof section 14, and the S. W. 
i of the N. E. i of section 15, ail in township 3 S., of range 68 W. Plain- 
tiff in her complaint allèges that her said lands are worth not less than 
$100,000; that she is the owner in fee-simple of the same, and entitled 
to the nndisputed possession thereof. She dismissed her suit as to the 
Globe Smelting & Refining Company. Défendant Clifïbrd, for answer 
to plaintiff's cause of action, says that on the 24th of April, 1872, he in 
good faith purchased from Louise Stroup and Peter R. Stroup, her hus- 
band, the following portion of the land sued for by the plaintiff, to-wit: 
The S. W. i of the N. W. i of section 14, in township 3 S., of range 68 W. 
of the sixth principal meridian, in Arapahoe county, Colo. ; that Louise 
L. Stroup and her husband executed to the défendant a warranty deed 
for the same, and delivered the same to the défendant, which said deed 
pretended to convey said land to the défendant in fee-simple; that there- 
upon the défendant in good faith entered into the possession of the said 
land by virtue of the claim and color of title aforesaid, to-wit, the said 
■warranty deed, and that this défendant has remained in the peaceable 
and undisputed possession of said land, under said claim and eolor of title, 
from the 24th of April, 1872, to the time of the beginning of suit; that 
he has paid ail taxes assessed against the land from the 3'ear 1882 to 
1889, when this suit was brought. He further allèges that by reason of 
the premises, and by force of the statute of the state, he became, and now 
is, the owner in fee-simple of the land described in his answer. This is 
the only land now in controversy in this suit. The acknowledgment of 
the deed of Louise L. Stroup and Peter R. Stroup is as foUows: 

"Territory of Colorado, County of Arapahoe — ss.: I, Samuel E. Brown, 
a notary publie in and for said county, do hereby certify that Louise L. Stroup 
and Peter R. Stroup, who are personally known to me to be the same persons 
described in and who executed the within indenture, appeared before me this 
day, and personally acknowledgèd that they signed, sealed, and delivered the 
said indenture as their free and voluntary act and deed, for the uses and 
purposes therein set forth; and the said Louise L. Stroup, wife of the said 
Peter R. Stroup, she owning the said premises in fee, being by me examined 
at the exécution of said deed separate and apart from her husband, and the 
contents of said deed made known and explained to her by me, then declared 
that she voluntarily signed the said deed, and is still satisfied therewith. 

"Witness my hand and notarial seal at Denver, in said county, this 24th 
day of April, 1872. Samuel E. Brown, Notary Public." 

The statute of Colorado on the subject of acquiring title by possession 
under color of title and claim of right and payment of taxes is as follows: 

"That every person in the peaceable and undisputed possession of lands or 
tenements, including mining claims, under claim and color of title made in 
good faith, including pre-emptions made in accordance with the laws of the 
State of Colorado, or any mining district wherein such property may be situ- 
ate, who shall for five successive years thereafter continue in such possession, 
and shall also, during said time, pay ail taxes legally assessed on such lauds, 
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tenements, or mining claims, shall be held and adjudged to be the légal own- 
ers of said lands, tenements, or toiniiig claims, to the extent, and according 
to the purport, of his or her proper; title or pre-emption. AH persons holding 
under such possession by purchase, devise, or deseent, before said flve years 
shàll hâve expired, and who shall continue such possession, and continue to 
pay the taxes aforesaid, so as to complète the possession of and payment of 
taxes for thè term aforesaid, shall be entitled to the benefit iDf this section." 
Section 1694, p. 600, Gen. Laws, and section 1, p. 177, Acts 1874. 

S. L. Carpenter, for plaintifF. 
Doud & Fowler, for défendants. 

Parker, J., (sitting by désignation, after stating thefacts as ahove.') The 
case, as you know, gentlemen of the jury, is one of great importance, and 
it has been very elaborately; as well as very ably, presented bj' counsel 
on the respective sides of it. Not only the questions of law that hâve 
been addressed to the court, but the facts, hâve been argued to you by 
the counsel, in an honorable, upright, and very able manner. In this 
verdict you are sworn to find, as in every other verdict, there are just 
two éléments, — first, the truth of the case as you may ïind it from the 
testimony, and the principles of law that are applicable to that truth. 
When we are called upon to find whether a proposition is sustained in a 
case, vye inust first ascertain what the proposition involved is, — that is, 
what we are calléd upon to find; thon, whether such proposition is estab- 
lished or refuted. In a lawsuit the propositions involved grow out of 
the allégations in the complaint of the party who brings the suit, — who 
cornes into court as the coitiplaining party, — and of the answer to that 
complaint by the party who responds by way of answer to it. What is 
alleged in the complaint of the plaintiff as to the condition of the case 
you are trying constitutes the propositions that are asserted upon his 
side, and what is alleged upon the part of the défendant constitutes the 
propositions that he asserts to be true. Then, let us see what proposi- 
tions are substantialh' asserted by the plaintiff. I am not going to fead 
the pleadings to you, or take up your time in that way; for the truth is, 
in order that the court may help the jury understand ihe law, it should 
be made as brief as possible, beca,use when you remember the évidence, 
and remember the arguments upon the testimony and upon the law of 
the case, as presented by counsel, your minds are generally pretty well 
filled. If you are then called upon to apply law, that is stated by the 
court in an abstruse way, or that is covered iip by an abundance of words, 
such action of the court has a tendency to darken the condition of the 
case in your minds, instead of throwing light upon it, which it is the 
duty of the court to do. Let us see what are the propositions asserted 
by the plaintiff. They are that this land, the description of which you 
hâve had given to you, belongs to the plaintiff. Why? Because the 
plaintiff is the owner in fee-simple, and entitled to the possession of the 
property described. She claims that it is by means of a fee-simple title 
that she is entitled to it. I say, in this connection, because I might 
overlook it, that the évidence offered upon the part of the plaintiff would 
make a good title in her, or does make a good title in her, unless the 
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défendant shows something that in the law is better than that title; and 
in this connection I say to you it rests upon the plaintiff, — that is, the 
burden rests upon the plaintiff, — in the first instance, to authorize her 
to recover the possession of the property from the défendant, to show title 
in herself. When that title is shown, then the question cornes up whether 
or not the défendant has succeeded in overthrowing that title by setting 
up one in himself. He asserts in his answerthat he occupies such a re- 
lation to this pièce of property as that it has become his, — that it is his 
in the law. If that is so, then he has a better légal claini to it than the 
plaintiff, and he would be entitled to recover. He allèges or claims 
that the plaintiff is not entitled to the possession of the property de- 
scribed, for that on the 24th day of April, A. D. 1872, he, the défend- 
ant, in good faith purchased from Louise L. Stroup and Peter R. Stroup, 
her husband, the land in controversy, and received a deed from them 
therefor; that the said deed was a warranty deed of the land described; 
and that the défendant in good faith entered into possession of the said 
real estate at the time of the conveyance of the same, by virtue of a claim 
and color of title aforesaid; that the deed is a warranty deed of Mrs. 
Stroup and her husband; that the défendant has remained in the peace- 
able and undisputed possession of said real estate under the said claim 
and color of title from the date of the said deed; that he has paid ail the 
taxes assessed againstsaid property from the year 1882 tothe year 1889, 
inclusive, — that is, he paid the taxes of the year 1882, paid the same 
every year up to 1889, and the taxes of 1889, — and that the same has 
been paid to the treasurer of this county, lawfully authorized to receive 
the same; that for thèse reasons the défendant is the fee-simple owner 
of said land, or that he has a fee-simple title. 

Now, gentlemen, thèse are the issues. Plaintiff claims she is entitled 
to this land by reason of the title she has for it. Défendant claims that 
she is not entitled to it, and that he is, by reason of the title he has for 
it. It would be much easier if we could stop right hère, and détermine 
this question without any further instructions or légal information about 
it; but you will observe in the statement of thèse légal propositions, 
while they seem to be simple, that there are latéral branches running 
into them, that sometimes make them very difïicult to détermine, — so 
difhcult that it is proper the jury should bave some further explanation 
of the propositions than arise from their bare statement by the court. 
Let us see what it is that enters into the title of the défendant to make 
it good, — what is necessary to make it good under the law. A title such 
as he claims may become a good title if thèse things that are necessary 
to make it good under the law exist. It is then a good title, and one 
that becomes paramount to the one asserted by the plaintiff. This title 
that has been asserted by défendant, as you bave been told by the coun- 
sel in the case, is the title that is permitted to grow up or bave an ex- 
istence under the law of the state, as prescribed by section 1694 of the 
Laws of this state, which provide that — 

"Every person in the peaceable and undisputed possession of lands or tene- 
ments, includlng miniug claims, under claim and color of title, made in good 
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fàitl), including pre-emptions, made in accordance with the laws of the stfite 
of Colorado, or any mi ning district wherein such property may be situate, 
wjio shall for five successive years hereafter continue in such possession, and 
sliall also, during said time, pay ail taxes legally assessed on such land, tene- 
ments, or mining claims, shall be held and adjudged to be the légal owners 
oî saidlaud, tenements, or mining claitas, to the extent, and accoiding tothe 
purport, of his proper title or pre-emption." 

The coi^rt interprets "proper" title to mean "paper" title. The word 
" proper," in the statute, is manifestly a mistake. By such errer the word 
"proper" is used for the word "paper." That is the law undèi: which the 
daiiii ôf Mr. Clifibrd in this case arises. Let us see, under that law, and 
underhis allégations as set ont inhisanswér, whatis necesisdry to be found 
for him béfore he can recover. Then we go to the évidence to see whether 
he has created that stàte of case by the téstimony, ahd created it by 
whatis called a "prépondérance of évidence;" because you willunder- 
' staiid that the rule relatirig to the trial ôf civil issues is différent from 
-Ihatwliîch relates to the trial of criminal issues. In a criminal trial, 
any issue affecting the'guilt of the défendant niustbê est'ablished beyond 
a reasonable doubt; but that is a state of case that gqes further Ihan is 
neçessary for it to be established in a civil case. The pârty assérting a 
proposition in a civil trial is reqUired to establish thàt propositioil by a 
prépondérance of the^ évidence; that is to say, if the plàintiff is to sùc- 
ceed upon .the title asserted by her hère, she can succèed only when she 
has provénth e' case so that t hère are inore facts upon her sîde thau there 
are ori thêèther side. On the otHef hand, if thé défendant is to succéed 
hère upon his title, he niust sho|W thé existence of, thàt title, not beyond 
a ■ reasoiiable doubt, but tô the çxtënt that there is à .prépondérance of 
. the évidence in favor of his title,' after you ha Vé.considefed the wh oie 
cage. NoW, that is thé extent' to whiçh the prbof niust go in a civil 
trial to establish an issue thàt is invqlved in a civil case. 

Under thèse àllegatioris,"and this law., the défendant must show, jîrst, 
that hehàs béen in the pea'ceable and undisputed possession of the land 
in controversy for five yeafs prior to the time thàt the suit was brovight. 
If he was in possession any longer, than five years, that does not make 
any difierence, as there would still be the existence of ail that was re- 
quired by the statute. The length of possession, of itsélf, for a. long 
time may bécome an item of évidence, when it is undistùrbed, going to 
siiovi goqd faith, and going even to show the lack of c'ènfidehce in their 
titleiipoh thé part of others asserting such title, upon the presumption 
that reasonable people, if they hâve a good title, act in such a way as to 
assert a clàim to that which belongs to them in a reasonable time; and 
that is exactly one of the great principles upon which this statute of lim- 
itations is fôunded. It is said to be a statute of repose. It is enacted 
in the interèst of the cértainty of titles to real estate, which aboVe ail 
things ought to be certain and well established. Then, I say, as far as 
the lengtli of time is concerned, it niust be for five years Consecutively 
prior to the bringing of the suit. Eet us see for a moment what is meant 
by possession; there might be some mistake about it. Possession in the 
law does not mean that a mân has to'hâve his feet on everj square foot 



LATTA V. CIJFFORD. 619 

of ground before it can be said that he is in possession. If he asserts 
ihe right of ownership over tbe property, if he does that with référence 
to property of that kind which men usually do with their own property 
of a like nature, — such as improving it, or using it for anj' purpose, — 
that is possession, although the nian may not liveon it, — that is posses- 
sion in the law. ïhe control, management, and direction that he may 
take with référence to the property, although he bas never been on it, 
where it is under bis control, management, and direction, may be suffi- 
cient to establish possession. It may be established by inclosure, by 
cultivation, by the érection of buildings or other improvements, or, in 
fact, by any use that clearly indicates its appropriation and actual use 
by the person claiming to bold it. That is what is meant by possession 
in the law. The question is, bas that possession been undisputed for 
this period of five years? If so, and it has existed for that length of 
time, there is one élément of this character of title that is asserted as be- 
ing in the défendant Mr. Clifford; not that that alone makes title, but 
there is one élément of it, if you find thèse facts to exist, — that is, if you 
find that state of facts that I bave named as going to make up possession 
in the défendant. 

Secondly. Was this possession under a claim and color of title? The 
fact that the défendant in this case held under a claim and color of title 
muGt arise and bave an existence under the deed of Mrs. Stroup and her 
husband, which purports to convey the property in controversy as her 
separate property; because there is no other basis for that claim and color 
of title offered in évidence in tbe case. Tbe court says to you upon that 
point that color of title in the law means that which in appearance is title, 
but which in reality isno title. If itshould beau appearance of title, and 
then turn out to be title in reality, it rises higher than mère color of 
title; butif it seems to be a good title, — if it upon its face appears to be a 
good title, — butin reality it turns out that it is not a good title, there is 
a state of case where there is color of title; that is what is meant, as the 
law says, by "color of title;" that, in fact, is the définition of that state 
of case where color of title exists that bas been adopted by the suprême 
court of the United States, and followed generally by the fédéral and state 
courts, as far as my reading goes. The suprême court of the United 
States defines it in a reported case, and it says that the courts hâve 
concurred, it is believed, without exception, in detining "color of title" 
to be "that which in appearance is title, but which in reality is no ti- 
tle, "-^that which upon its face seems to convey the property described," 
but in reality, because of some defect, does not do so, — that is color of 
title. The question as to what is color of title is a question for the court, 
and the court says to you that this deed of Mrs. Stroup and her husband, 
offered in évidence, purporting to convey this property in controversy to 
the défendant Glifford , is suflScient to create a state of case where there is 
the existence of the color of title. That, then, is the second proposition 
that is required to be found by j'ou. This claim and color of title must 
be shown to hâve been made in good faith, and that is a condition of 
this case about which there has been much controversy. Whether or 
not it was made by the défendant Mr. Clifford, — that is, this color of 
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title was asserfed by him as affecting this property in good faith, — is a 
question for you to pass upon and détermine the existence of ; that is 
to say, you are to détermine whether he acted in good faith or not. 
The court may aid you somewhat in finding what "good faith" is, al- 
though that is a conclusion that you must iind. The court cannot find 
it for you, as it can find from the face of this written instrument whatis 
color of title. I say, it can direct your attention tothe facts in the case 
that you hâve a right to take into considération as évidence going to show 
the existence of good faith upon the part of Mr. Clifford in doing what 
he did do. If he did that which a reasonable man would do under the 
circumstances to ascertain the character of the title to this property, and 
if, after having done that, there were reasonable grounds to lead him to 
believe that the title conveyed by Mrs. Stroup to him would give him 
good title, and he acted in good faith upon that condition, — if you find 
from the évidence that state of facts, — that would make a state of case 
where good faith would be established. You will remember, in connec- 
tion with thèse propositions that I am giving you, that ail men owe cer- 
tain obligations to each other in regard to their property. They are re- 
quired, when they propose, for example, to get a pièce of property, to 
exercise reasonable diligence to ascertain the character of the title of that 
property. Whatis meantby "reasonable diligence?" It is not the dil- 
igence or skill that would be employed by a practiced convej^ancer, or 
au acute or skillful attorney, but the diligence exercised by ordinary men 
generally. They are required to do that. And if, after they bave done 
that, there appears in the case presented to them that which would lead 
a reasonable man to the conclusion that the conveyance received by 
them would give a good title, and they act in good faith upon that, — 
that is, in the absence of any fraudulent purpose in that connection, — 
though they may be deceived, though the title may absolutely fail as a 
fee-simple title, until it ripens into a perfect title by virtue of the exist- 
ence of thèse other conditions that would make a title by virtue of the 
statute of limitations, — yet, if that diligence bas been employed, — the 
ordinary diligence employed by men in the country generally, when in- 
vestigating such matters, — and bas been honestly employed, and there is 
that upon the face of the conveyance which purports to convey a tille, — 
that would be the exercise of reasonable diligence. The exercise of that 
diligence that the law contemplâtes shallbe exercised byevery citizen when 
hé is about entering into a transaction that may afifect the title to real estate. 
"This principleof law is for his own safety, as well as forthe safetyof others. 
In my judgment, the correct rule of the law that is applicable to that'feat- 
ureof this controversy, thàt bas nô doubt often arisen in the courts of 
your community, and elsewhere, in suitâ of this kind, is contained in 
the propositions that I hâve announced,— that is, when the ordinary 
citizen adopts the ordinary method for ascertaining the condition of title, 
and he acts in good faith upon such information received by him, and 
the title given to him upon its face purports to convey to him a fee^sim- 
ple title, and there isan entire absence Irom his eonductof that which 
would show that he was engaged in a scheme or a fraudulent device, for 
the purpose :of taking soraebody's. property for nothing, — there would be 
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a state of case where there would be the exercise of good faith, based 
upon the reasonable effort that the law requires that men sha]l exercise 
with référence to transactions of this kind; and, when he has exercised 
that degree of diligence, and the state of facts is presented to his mind 
that would lead an ordinary person, having an ordinary and reasonable 
mind, to the conclusion that he might rely upon that title, he is entitled 
to hâve you find that he has acted in good faith in the niatter, although 
his mind may be confronted with other conveyances existing, or with the 
assertions of title upon the part of other people. Thèse facts are not 
necessarily conclusive évidence that the title is in any other person than 
the one from whom he claims he received it; they may siraply operate 
as a cloud upon that title, and the existence of outside facts of that char- 
acter would not, of themselves, be sufficient to take away the idea that 
he had exercised reasonable diligence, or that he had corne to an honest 
conclusion after having exercised that diligence. When you come to 
pass upon the good faith of this défendant, thèse are the propositions 
that enter into it; thèse are the things that you are to take into consid- 
ération in ascertaining the existence of that good faith. If this deed 
upon its face gave notice, by its patent defects, that there was no con- 
veyance of title, or no attempt to convey a fee-simple title, such as de- 
fendant clainied he received, even the ordinary mind would be Vwund 
to take notice of that fact; but, if the deed is absolute and certain upon 
its face, if there is a substantial compliance with the statute of the state 
in the acknowledgment of that deed, there being in it apt and appropri- 
ate words necessary to convey a fee-simple title, there would be the ex- 
istence of a fact that would ordinarily be sufBcient for reasonable men 
to rely upon as evidencing the existence of the proposition that there 
was a fee-simple title conveyed by that deed. When such a state of facts 
exists, although it may turn out that the person relying upon them is 
mistaken, yet this would make no différence. I am asked by counsel 
for défendant to give this proposition, and I see no objection, and shall 
read it in the language in which it is asked to be given: 

"In determining the question of good faith, the jury hâve a right to take 
into considération ail the circumstances surrounding the transaction, and ail 
the représentations madeto Clifford by Mrs. Stroup; also the advice received 
froin counsel, if he received any; and they should also take into considération 
the fact that he paid a fair value for said real estate, if they believe from the 
évidence he did, and ail of the facts and circumstances in this case tending to 
show an honest purpose on the part of the défendant." 

It is perfectly proper and right that you should be reminded of what 
you bave a right to take into considération in ascertaining the existence 
of this proposition, which is a very vital question in this controversy. 
Thèse propositions thati bave enumerated do not yet settle the question. 
If you find them existing, they would not authorize you to détermine 
this controversy in favor of the défendant, because, under this statute, 
certain other things are required to be found; and the fourth proposition 
is that the défendant has paid ail taxes legally assessed upon the lands 
in controversy. That is ail that he claims to hâve paid in the times spe- 
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cifically liarned in his answer. The court rules that the claim of pay- 
ment of taxes must be limited by yôur finding to that which is specified 
or named in this answer of défendant, to-wit, from 1882 to 1889, inclu- 
sive, or for fi va years continuously, commencing from 1882; that is to 
say, that the proof raUst show that the défendant bas paid ail taxes le- 
gally assessed upon the lands in controyers}'. That, of course, must be 
shown by the tax reeeipts offered in évidence. And upon the question 
claimed by counsel in the case, that there was interest chargeable under 
the law on the taxes that were unpaid, and as this bas not been paid by 
the défendant, therefore ail taxes bave not been paid, the court charges 
you upoii that point that there is no évidence showing that there was 
any assessment of this interest; and, before the same can be claimed as 
taxes that ought to be paid, it must be shown that this interest, like the 
balance of the taxes, was assessed — that is, ascertained — by the ofïicer 
whose duty it was, under the law, to say to each man how much taxes 
he shall pay. If a man pays his taxes, as they are extended upon the 
tax-book, to the treasurer of the county, and that officer, who bas a 
right to colleet interest under the law for the non-payment of the taxes 
within the time prescribed by law, does not assert that right against the 
tax-payer, then there is no ascertainment of that interest for the benefit 
of the man who pays the taxes. There is consequently no assessment 
of that tax, or that part of the tax, that is made up of interest. It is 
not the duty of the man who pays the tax to ascertain the amount; it is 
the duty of the officer whose duty it is to make the assessment (the as- 
sessor) as to the ordinary tax; and it is the duty of the collector, as to 
the interest, to ascertain the amount of it, and inform the tax-payer of 
that amount. This, in the law, is an assessment of the interest; that 
is, ascertaining the amount due froni the tax-payer. Where the citizen 
pays that which is extended against him on the tax-book, he bas, in my 
judgment, performed ail the duty in regard to the payment of taxes that 
is required of him by the statute under which the défendant claims title; 
in other words, if the défendant has paid ail the taxes legally assessed 
upon the land, he has then complied with that requisite which enters 
into or makes up this kind of title, and his failure to pay this interest, 
if it was not claimed against hira, if he was not notified that it would 
be exacted, if it was not, ascertained aild called to his attention in the 
way thèse things are commonly donc, — his payment of taxes would be 
sufficient. It may not be necessary to remind him of that specifically, 
but the citizen must bave some notice that it is to be exacted. It seems 
to me that no higher duty than that is required of a citizen in relation 
to a matter of that kind. It seems to me that a citizen ought not to be 
deprived of his rights by the failure of the ofïicer to do his duty. If it 
is the duty of the treasurer to extend the interest upon the tax-books, or 
to place the ^mount of it upon the tax reeeipts before it is handed over 
to the tax-payer, and he fails to do it, that fàîlure ought not to inure to 
the injury of the citizen who has not had notice of that fact. Then, if 
thèse propositions in this case exist, as claimed by the défendant, — that 
is to say, that he entered into the kind of possession I hâve enumerated 
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as necessary, (that is, the peaceable and undisputed possession of the 
premises in controversy for live years prier to the bringing of this suit;) 
and that this possession was under a claim and colOr of right growing 
ont of the deed of Mrs. Stroup and her husband; that the transaction 
was a transaction entered into in good faith by the défendant, and not 
a mère scheme or device for the purpose of defrauding somebody ont of 
his property for nothing, or getting it for an inadéquate considération; 
and the other requisite had been coraplied with,— that is, the taxes had 
been paid in the way enumerated,— that would make a title in the de- 
fendant; and, if that title exisfs, notwithstanding the fee-ginipl^: title as- 
serted in favorof the plaintiff, the défendant would be entitled to recover 
upon his title. It is the law of the land. Ils being wise or unwise is 
not a question for you or me to détermine, because we are to détermine, 
or assist in determining, thèse controversies under the law of the land, 
as we are enlightened by the facjs of the case. It seeœs to me that, un- 
less the gentlemen hâve some pther propositions they désire to submit, 
that is law sufScient to cover the case. 

Mr. Carpenter: Your honor bas omittecl to take into considération, as 
I suggested to you, to instruct the jury as to the importance which the 
law attaches to the knowledge of the défendant, as it may affect the mat- 
ter of good faith, as establishing or disestablishing good faith. 

The Court: Yes; I will call their attention to that. The knowledge 
the (Refendant may bave had of the outstanding title, or that which pur- 
ports to be title, with the knowledge he may bave had of the relation 
of thèse parties to this pièce of property, is matter to be taken into con- 
sidération by you in passing upon the question of good faith. The fact, 
as I bave already told you, that the défendant may bave had knowledge 
of other claims to the property, or of an outstanding title to the same, 
or asserted title, would not necessarily, of itself, be a fact sufficient to 
take away the presumption of good faith arising from his conduct and 
actions, if this conduct and thèse actions, wlien they are considered in 
the light of ail the proof, show, first, that he made an honest effort to 
ascertain the true condition of the property; that he sought ad vice from 
counsel; that he acted in good faith upon that information; that he took 
possession in good faith, believing he had that which men believe they 
baye when they hâve a feersimple title. Under such circumstances, the 
fact of this outstanding title would not, of itself, be sufïîcient to do away 
with the presumption of good faith arising from that state of facts, be- 
cause that knowledge might be explained away, or the force of it might 
be destroyed, from the idea that the outstanding claim had been quieted, 
or that it was not of such a character as to amount to a good title upon the 
part of those who asserted it. 

There is ariother proposition asked hère by the défendant that has 
been substantially given. I will give it, however, in the language 
asked : 

"The jury are further instructed that knowledge on the part of the défend- 
ant Cliflford that the claim of theplaintilï herein atthe time of thepurchase of 
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said land did not of itself prevent himfrom acquiring title în good faith. Un- 
Jess there was fraud or a fraudaient intent upon the part of Clifford by which 
he had taken title, he is a purchaser in good faith." 

That is given in connection with what the court has already said to 
you by way of defining what would be a reasonable effort on the part of 
the défendant to know the facts. He must exercise reasonable diligence, 
as do men of like character in making an honest effort to ascertain the 
proof. If he does that, — if he acts upon that under the reasonable be- 
lief that the claim upon the part of the party is of a character sufïicient 
to give him good title, — then he has acted in good faith. 

Mr. Doud: In instructing the jury as to the payment of taxes, you 
used the expression " payment of ail the taxes. " That might be under- 
stood by the jury as paj'^ment since 1872. I would like to hâve it un- 
derstood as the payment of taxes for five years. 

The Court: That is what is meant; that is what the court meant to 
say. The court inquired as to the date when the suit was begun, and 
said further: 

"The taxes necessary to be paid are taxes forflve years consecutively, prier 
to the bringing of the suit. If the taxes were paid from lb82 to 1889 inclu- 
sive, — that is, inciuding those two years, and ail the years between tbetn, — 
that would be a sufliclent payment of taxes." 

Now, gentlemen, a word further. You, of course, are the judges of 
the credibility of the witnesses; you pass upon the amount of crédit or 
credence you give to the statements of each and every witness; you con- 
sider the opportunities that a witness has had for knowing the lacts, be- 
cause a man cannot know a fact unless he has had the means of know- 
ing it; then, whether he availed himself of that opportunity; then, 
whether he remembered that fact observed by him; then, whether the 
fact is reasonable and probable in the light of the surrounding circum- 
stances, and the time that may hâve elapsed since it occurred; then, 
whether that fact is a consistent, reasonable, and probable one in its own 
light, or in the light of the other testimony in the case; then, after you 
hâve ascertained what the character of the fact itself is, you see what it 
establishes; you first ascertain its truth, then you see how much it 
proves. You consider, of course, the testimony of each and every wit- 
ness, in the light of ail the other évidence in the case that is reasonable 
and crédible; because sometimes a fact standing alone is very slight in 
its proving power, but, when it is compared or contrasted with another 
fact or other facts in the. case, it may be strengthened or weakened, as 
the case may be, by virtue of that contrast, or the way it is supported 
by the other évidence. Therefore, it is your duty to consider ail the 
facts together, find what facts are true, weigh them in the light of each 
other, and thus ascertain, first, whether or not the claim of this plain- 
tiff, in the light of this whole case, as illustrated by the testimony and 
by the law given you, is a case made eut for him by a prépondérance 
of the proof in his favor. If so, your duty will be to say: "We, the 
jury, find the issues of this case for the plaintiff, and that she is the 
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owner of the premises in controversy, and entitled to the immédiate pos- 
session thereof," and sign it by one of your number as foreman. If, 
upon the other hand, you find there is a failure upon the part of the 
plaintiff to establish her claini to this property by reason of the assertion 
and establishment, by the prépondérance of the évidence in the case, of 
the title of the défendant, as it is required to be established by the prop- 
ositions of the law I hâve given you, telling you what is necessary to 
make the title of the défendant, — if you find thatstate of case that vvould 
necessarily, as far as this investigation is concerued, eliminate from the 
case the title of the plaintiff; and if you believe the évidence proves the 
facts to the extent I hâve named, — it will be j'our duty to say: "We, 
the jury, find the issues in this case for the défendant." I submit this 
case to you, gentlemen, with an abiding conviction that you will give it 
the considération it deserves. Counsel on both sides, I want to say, not 
from a désire to flatter thèse gentlemen, hâve tried this case exceedingly 
well. I never saw a case better tried by counsel than this one; and, if 
you commit any error at ail in your finding, I do not believe it will be 
beeause there bas not been an able, honest effort upon the part of coun- 
sel to so enlighten you that you can see the truth, and the law applica- 
ble to that truth. 



Jewett V. Gaeeett et al. 
{Circuit Court, D. New Jersey. September 23, 1891.) 

1. Weits— Issue and Validitt— Dkapt by Plaintiff's Attornet. 

Where a writ of summons issulng out of the United States circuit court is under 
the seal of the court, and signed by the clerk, as required by Rev. St. U. S. § 911, 
it is no objection to its validity that it is wholly la the handwriting of plaintiff' s at- 
torney, excepting the signature of the clerk. 

2. Same— Iss E IN Blakk. 

Nor does it affiect the validity of such writ that the blank f orm of it, duly signed 
and sealed, was delivered by the clerk to plaintiff's attorney, and by him filled in 
with names of parties, style of action, and proper date, wheu he was prepared to 
use it. 
8. Same — Indorsement bt Attobnet — Amexdment. 

It is no ground for quashing such writ that it is not indorsed by the name of an 
attorney of the court issuing it, as it is within the power of the court to amend it 
by allowing the substitution of the name of one of its attorneys for that appearing 
on the writ, or by admitting the attorney who bas indorsed the writ to practlce in 
such court. 

4. United States Marshals — Appointment of Speoiai, Deputies. 

The appointment of a spécial deputy-marshal to serve a summons is not inval- 
Idated by the fact that the marshal delivered a blank form for such appointment, 
duly signed, to plaintiff's attorney, who inserted his own name therein as such 
deputy. 

5. Writs— Service of Summons on Non-Resident. 

Under the judiciary act of 1887, as amended by the act of 1888, which provides 
that, where the only ground for the jurisdiction of the fédéral courts is the citi- 
zenship of the parties, the défendant may be sued in the district of plaintiff's rés- 
idence, service on défendant in that district is suificient, though made while he was 
passing from a ferry-boat to a railroad train, eoi route to his home in another state, 
with no intention of remaining in the district; such service being sufflcient accord- 
ing to the practice of the state courts therein, which the fédéral court foUows. 
v.47F.no.9 — 40 
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At'Law. Upon motions to vacate service of writ \ipon the défendant 
Robert Garrett, and toqiflash the writ; , 
A. Q. Keasbey, for the motions. 
S, D, Olipfwmt, Jr. , and George M. Eoheson, opposed. 

Green, J. The facts upon which thèse motions are based are thèse: 
Tn December, 1890, Mr. Bower, an attorney residing and practiciiig in 
the city of New York, and who had been duly admitted to praetice in 
this court, desiring to commence an action at law at the suit of the plain- 
tiff', William CornelUewett, a résident of the state of New Jersey, against 
the défendants, Robert Garrett, William F. Frick, and Ferdinand G. La- 
trobe, résidents of the state of Maryland, applied to the clerk of this court 
for a writ of summons, accordihg to the praetice which obtaiùs in this 
circuit. At the Same time he requested the clerk to obtain from the mar- 
shal of thë'district à proper and formai appointment of a spécial deputy 
ôr bailiff, to whom the service of the writ might be intrusted. In re- 
sponse to thèse requests the clerk 'immediàtely sent to Mr. Bower a writ 
of'sûnimons, sealed with the sëal dfthis court, and properly signed by 
"him, but without having inserted in it the names of the parties plaintiff 
and défendant, and without containing any statement of the cause, or 
the technical name of the action whiiîh the plaintiff intended to insti- 
tute. The clerk also procured from the marshal of this district, as re- 
quested, a form used by him in deputizing a spécial bailiff or ofîicer to 
make service of writs of summons, or other process, in which the name 
of the person to be authorized to serve this writ was not stated, but the 
deputation was officially signed by the marshal. Thèse two papers were 
sent to Mr. Bower, as he had requested. Upon their receipt, Mr. Bower, 
or bis partner, a Mr. Graelfe, tested the writ December 12, 1890, in- 
serted; the , names of the plaintiff and défendant in their proper place, 
stated in exact ternis the style of action brought, and made the writ re- 
turnableon the fourth Monday of March, 1891. Mr. Bower's name was 
inserted in the form of the appointment of spécial deputy, and he im- 
mediàtely proçeeded tÔ make the service of the writ, as he was therein 
empowered. The service which he made appears in the return thereof, 
annexed to the writ. It is as follows: 

"I served tlie witLin writ on the défendant Robert Garrett on the 13th day 
of Dec., A.'D. 1890, at Jersey Gity, in the dist. otNew Jersey, by delivering 
to and leaving with him the copy thereof, and at the same time showing liim 
the original, with the seal of the court attached, and informing him of the 
contents. 

"\y. BuDD Deacon, U. S. Marshal. 

"By Samuel W. Bower, Spécial Deputy Marshal." 

This service was in fact made upon Mr. Garrett in the station of the 
Central Railroad of New Jersey, in Jersey City, as he was entering a car 
to proceed to his résidence in Baltimore, Md. He had for that purpose 
lelt his hôtel in New York city only a short time previously, and, cross- 
ing the Central ferry' oyer the North river, had proceeded directiy to the 
railrpad station,, wbere the train which he was to take was awaiting him. 
When the service of the writ was made upon him, Mr. Garrett had been 
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in the stâte of New Jersey, and within thé territorial jurîsdiction of thîs 
court, only a very few minutes. His admitted purpose was to pass 
through the st^te, via the Central Railroad of New Jersey, and its Con- 
necting railways, to Baltimore, in the state of Maryland, the point of 
his destination, having no thought or intention of remaining within the 
borders of New Jersey a longer time than would be necessarily consumed 
in making the transit. The other défendants hâve not been served with 
process, and no appearanee bas been entered for them in this suit. 

It is now^ urged by counsel for Mr. Garrett that under thèse circum- 
stances the writ of summons should be declared to be void, and thit 
the pretended service should be held invalid. So far as the validity of 
the writ itself is eoncerned, the contention is that it should be declared 
void, and of no effect, because it was when issued by the clerk nota 
process of this court, but simply a blank paper, to which the signature 
of the clerk and the seal of the court had been attàched; that, although 
in form a writ of summons, in effect it did not suramon any one into 
court to answer any complaint of any one in any naraed action, or to the 
damage of any one, and hence could be of no efifect or force. The stat- 
ute governing the issue of writs and process from the courts of the United 
States requires that such writs and process shall be under the seal of the 
court, and shall be signed by the clerk thereof, (Rev. St. U. S. § 911;) 
and there is a further requiremeht that ail process must bear teste from 
the day of its issue, (Id. § 912.) Other than in thèse necessary partic- 
ulars, neither the form of the writ or process, nor its contents, nor the 
manner nor method of its delivery to the marshal for service, nor its 
formai drafting, is sought to be controlled or affected by any législa- 
tion of congress, further than to ordain generally that the writ shall, as 
to those particulars, as far as possible, harmonize with, and be similar 
to, the writs and proeesses obtaining under the Code of Procédure of the 
state in which the court bas jurisdiction. There is no limitation of 
power to draft a writ of summons to the clerks of the fédéral courts, 
Any suitor desiring to do so may draft his own writ; and, if any 
suitor is so enabled, it follows that the duly-authorized attorney of such 
suitor may do the like. To give to such a drafted paper, in form a 
writ, efficient power to compel the appearanee 'in the forum cliosen' of 
the défendant named in it, it must be dignified by the seal of the court, 
and attested by the signature of the clerk. Thèse added to the drafted 
form transform the invalid paper into a vitalized writ of the court. The 
only officiai acts of the clerk as to process required by statute are the 
affixing of the seal of the court and the signing of the writ itself. If 
he were recjuested by a suitor to prépare the whole writ, from the man- 
datory clause to the teste, he could lawfuUy and properly refuse to com- 
ply, and the law would justify him in such refusai. It is no part of 
his duty as clerk to act as scrivener for plaintiffs. It is obvions, there- 
fore, that the objection lodged against this writ, to the effect that it was 
wholly in the handwriting of the plaintifF's attornej', except the signa- 
ture of the clerk, can hâve no force. 

But it is further insisted that, admitting the power of the suitor or 
his attorney to draft the writ, it lemains a necessary prerequisite to 
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the sealing of it that it should be in esse; that the sealing of the blank 
form does not make the form a process of the court. Undoubtedly, it 
would be not only better practice, but, se far as the clerk is concerned, a 
much safer practice, for attorneys to présent to the f ' ;rk for sealing a writ 
complète in every other particular but the seal and the clerk's signature; 
but such bas not been the practice in this circuit for many years. It 
has always been customary for the clerk to deliver to any reputable at- 
torney of the court wrlts in blank, duly signed and sealed , to be properly 
filled in with names of parties, style of action, and proper date, when ne- 
cessity calls for their use. Kor can I percei ve any wrong possibly resuiting 
to the défendant frona such practice. The writ simply commands the 
niarshal to summon the défendant to appear before the court on the day 
in the writ designated, to answer the plaintiff. What possible différ- 
ence can it make to the défendant whether the whole writ has been pre- 
pared by the clerk who has sealed it before it vvas actually sealed, or that 
it was first sealed, and then properly and fully filled up with the names 
of the parties and the action, and made duly returnable, by some suitor 
or his attorney? The only right of the défendant in the preraises is to 
hâve his day in court. To obtain this, he is entitled to hâve due and 
ample notice of the commencement of any action, and of the day when 
he will be called upon to answer that action. Whether that notice be 
prepared by the clerk, or by any of his assistants, or by the suitor, or 
by his attorney, or partly by one and partly by the other, if it be in due 
form, infull compliance with the statute governing its issue, bear proper 
date, and be validated by the seal of the court, and its authority for its 
issue be certitied by the clerk's signature, what more can the défendant 
demand? He has received ail that he is entitled to, to-wit, a légal no- 
tice of the bringing of the action against him. He can ask nothing more. 
If this reasoning be correct, it foUows that the fact, admitted in this case, 
of the completion of the writby thè insertion of the names of the parties, 
the style of action, the date of its return and of its issUe, after it was 
sealed and signed by the clerk, cannot destroy its validity as a writ. 
Such practice wrongs none, and, if there be no wrong inflicted, there can 
be no necessity for a remedy, and, rightfully, no complaint. 

It is further alleged that the writ should be quashed because it was 
not indorsed by the name of any attorney of tiiis court. This is un- 
doubtedly so, and amounts to a technical error; but I think it is clearly 
within the power of the court to amend the writ in this particular by 
permitting the substitution of the name of an attorney of this court for 
that which now appears upon the writ, or by admitting the attorney 
who did issue the writ, and who did indorse it, to practice in this court. 
Upon the argument an offer to comply with either of thèse alternatives, as 
the court should direct, was made by the plaintiff 's cdunsel. In this 
respect I think the writ raay be amended, and I do not further consider 
this as an objection. 

Nor can I see any force in the first reason assigned to justify the set- 
ting aside the service of this writ. It is admitted that the service was 
madeby Mr. Bower, who derived his authority, if any he had, to make 
such service, from a spécial deputation issued by tKe marshal to him, in 
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which, however, neither he nor any one else was named by the marshal 
as his deputy or spécial agent to make such service. But this fact alone 
will not invalidate the service, in my opinion. It is true that the prac- 
tice of issuing blank deputations signed by the marshal is far from com- 
mendable, and if this question, now raised as to the validity of such 
proeeeding, concerned a novel action by the marshal, it might well be 
doubted if he who is clothed with the power by the statute of designating 
and empowering such deputies can delegate his right to make such sélec- 
tions in the premises to another. But the practice, both in the state 
courts by the sheriffs of counties, and in this court by the varions rnar- 
shals, to issue such deputations in blank, bas been so long continued that 
it would be unwise now to compel a change. It cannot be doubted that, 
independent of any rule of court or statute, a marshal rnay direct a par- 
ticular ministerial act, with the performance of which he is charged, to 
be performed by another acting for him, and under his authority, and 
upon his responsibility. If Mr. Bower's name had been inserted in the 
deputation by the marshal before it was delivered to him, no criticism 
could be made upon it, or upon the act of the marshal. Clearly, the 
mère omission of the name of the deputy cannot destroy the deputation, 
for, in delivering that to Mr. Bower in blank, the marshal, in etfect, au- 
thorized him, and, as well, any one else whose name Mr. Bower chose 
to insert in the paper, to make service of the writ. The marshal as- 
sumed the whole responsibility of the transaction. He chose to permit 
Mr. Bower to act in the premises. He authorized him to make service 
of the writ, or, in lieu thereof, to designate as his agent, and for him, 
any other person to make such service. His signature carried with it 
full authority to do the act. So far as the défendant was concerned, 
that signature gave sanction to everything donc by the person whose 
name appears in the deputation. The service was not an act of the per- 
son deputized, but of the marshal, acting by and through his deputy. 
If aught was done by such deputy that was illégal or contrary to prac- 
tice, the responsibility would rest upon the marshal. He could be com- 
pelled to answer. The service of that writ by Mr. Bower was the act of 
the marshal alone, and cannot beobjected to. Besides, in this case, there 
appears to be a complète ratification by the msrshal of the acts of Mr. 
Bower in inserling his own name in the deputation, and in serving the 
writ. The writ was duly returned to this court, with the formai récital 
of the service made. It bas been on the files of this court for months. 
Such return, and the antécédent service made in the name of the mar- 
shal, bas in no wise been denied or repudiated by him. He bas, by his 
declining to interfère in the matter, stamped the transaction with his ap- 
proval. It cannot lie in the power of the défendant to challenge the au- 
thority of the deputy making service of a writ, when such authority is 
conceded and atiirmed by the ofïicer havingthe power to bestow it. 

The more serious question in this case relates to the service of the writ 
itself. As has been stated, it was served upon the défendant Mr. Gar- 
rett as he was entering a car in the station of the New .Jersey Central 
Railroad Company, at Jersey City, to proceed en route to Baltimore. He 
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was at that time actnally in transîtu. His joiirney eommenced when 
he stepped on board the ferry -boat of the railroad company, to be con- 
ve3'ed from New York city to the railroad cars awailing him in Jersey 
City. He had been in the state of New Jersey but a very few minutes. 
He had no intention of remaining in the state longer than was necessary 
to pass aeross it in a railroad train. Is snch service, made under such 
circumstances, a compliance with the statute? The judiciary act of 1789 
provided that no civil suit should be brought before the circuit or dis- 
trict courts against an inhabitant of the United States, by any original 
process, in any other district than that whereof he was an inhabitant, or 
in which he should be found at the time of the service of the writ. The 
act of 1875 contains a similar provision. This liability of the défend- 
ant to be sued in the district where he might be found at the time of 
serving process was omitted in the act of 1887, as araended by the act 
of 1888, but hestill remains liable to suit in the district of the résidence 
of the plaintiff, as well as in his own district. The words of the act of 
1887, as amended by the act of 1888, are as foUows: 

"No civil suit shall be brought before either of said courts against any per- 
son, by any original process or proceedings, in any other district than that 
whereof lie is an inhabitant; but, where the jurisdiction is foiinded only on 
the fact that the action is between citizens of différent slates, suit shall be 
brought only in the district of the résidence of either the plaintiff or the de- 
fendant." 

The apparent contradiction of thèse clauses of the act gavé risetomuch 
controversy, but the question is now no longer an open one as to the 
meaning. Mr. Justice Field said in Wikon v. îelegraph Co., 34 Fed. 
Rep. 561, the concluding clause is to be read as a proviso to the gênerai 
provision that no civil suit shall be brought except in the district 
whereof the défendant is an inhabitant. The clauses, witli this construc- 
tion, would then read: 

"That no civil suit shall be brought before either of said courts against any 
person, by any original process or proceeding, in any other district than that 
whereof he is an inhabitant: provided, nevertheless, that where the jurisdic- 
tion is founded upon the fact that the action is between citizens of différent 
States only such suits may be brought in the district of the résidence of either 
the plaintiff or the défendant." 

This construction has been approved by very many of the circuit 
courts and by the suprême court. Fales v. Railroad Co., 32 Fed. Rep. 
673; St. Louis, etc., R. Co. v. Terre Haute, etc., R. Co., 33 Fed. Eep. 385; 
Loomis V. Gas Co., Id. 353; Swayne v. Insurance Co., 35 Fed. Rep. 1; Mc- 
Cormick, etc., Co. v. Walthers, 134 U. S. 41, 10 Sup. Ct. Rep. 485. 

If it be true, as it is alleged in the writ itself in this case, that the 
plaintiff is a résident of the state of New Jersey, it must be admitted 
that, under this statute, he had a right to commence a suit in the circuit 
court for thé district of New Jersey, provided the jurisdiction of the court 
could attach to the défendants. A fédéral court acquires jurisdiction 
over parties only by a service of process, or by their voluntary appearance 
to the action; and such service of process must be made withiu the ter- 
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ritorial jurisdiction of the court. Now, it nrnst be remembered tbat, by 
the statute regulating the procédure in the courts of the United States 
other than in equity and admiralty cases, it is provided that the prac- 
tice, pleadings, and forma and modes of proceeding in civil causes shall 
conform as near as may be to the practice, pleadings, forms, and 
modes of proceeding existing at the tinie in a like case in the courts of 
record in the state within which such circuit or district courts are held. 
And it has been held that this régulation applies to processes by which 
suits are brought, and their mode of service, (Brownell v. Railroad Co., 
18 Blatchf. 245, 3 Fed. Rep. 761; Sjnnger v. Poster, 2 Story, 388; 
Perkins y. Watertmon, 5 Biss. 320;) and, in compliance vrith this stat- 
utory régulation, this court has formally, by a rule duly entered in the 
minutes of the cqurt on the Ist day of June, A. D. 1870, adopted a 
minute to the effeçt that the practice of the higher courts of this state 
shall be the practice to be followed in the circuit court of the United 
States for this district. Now the service of a writ of summons in Per- 
sonal a,ction8 in a court of law in the state of New Jersey is made by 
serving a copy of such process on the défendant in person, without re- 
gard to the length of time he bas beeq in the state, at least two days be- 
fore its return, or by leaving a copy thereof at his dwelling-house or 
usual plape, !pf abode at least six days before its return; and the statute 
further provides that when the sheriff or other ofScer to whpm such pro- 
cess shall be direçted has returned the same "served" or "suramoned," 
the party shall be considered as being in court, and may be proceeded 
against accordingly. The only exceptions to the sufficiency of a Per- 
sonal service which can be alleged in the courts of New Jersey arise — 
Pirst, when the party upon whom sucb process bas been served has been 
induced to come into the state by a deceptioh practiced upon him by 
the plaintiff, for the purpûse of making such personal service; and, sec- 
owcfly, when such party, so served, at the time of sei:vice was in attend- 
ance from a foreign state as a witness before any judicial tribunal in this 
state. In sUch cases, service of a writ of summons is held to be invalid, 
and the courts will set aside the writ upon the facts being made known to 
it. Williams v. Reed, 29 N. J. Law, 385. As this practice of the state 
court prevails in this court, the service of a writ of summons issuing 
thereout may be made upon the défendant within the state personally, 
without regard to time of his présence hère, provided such service is not 
in any wise tainted by the procurement of the présence of the défendant 
within Ihe territorial limits of the state by déception or fraud , or he is 
not hère as a witness before a court. In every other case than those ex- 
cepted, Personal service of a writ, made in compliance with the terms 
of the statute regulating it, must be held to be good. Applying this 
criterion to the case before the court, it is évident that the service of this 
writ upon Mr. Garrett, after he voluntarily entered the borders of the 
state of New Jersey, not in the character of a witness, and without the 
practice of any fraud or déception upon hira by the plaintiff, or any ono 
representing the plaintiff, to procure his présence in this state, 
must be held to be good. The defendant's counsel, in a very able 
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and aéute argument, insisted that the temporary présence of tlie de- 
fendant within the state of New Jersey was not such a présence as was 
required in order that the marshal or ofRcer deputized to serve a writ 
could be said "to hâve found him" for that purpose within the district, 
and he relies upon the case of Smdth v. Tiittk, 5 Biss. 159. The act 
in force at the time that case was decïded , regulating the jurisdiction of 
the court, was an act of Septembeï 24, 1789, which provided that no 
civil suit should be brought before the circuit courts against an inhabit- 
ant of the United States, by any original process, in any other district 
than that of which he is an inhabitant, or in which he may be found at 
the time of serving the writ. The défendant was a citizen and résident 
of lowa, and was temporarily in the northern district of Illinois, passing 
through Bpon business. The plaintiff was a citizen of New York. To 
the déclaration filed the défendant pleaded that he could not be sued in 
the state of Illinois, as he was a citizen of lowa. To this plea a de- 
murrer was interposed, on the ground that the statute conferred jurisdic- 
tion upon the court of any district where the défendant "mightbe found" 
at the time of the commencement of the suit. It will be seen that the 
court had jurisdiction so far as the matter of citizenship was concerned, 
because the parties were citizens of différent states; but the question 
debated was whether the défendant could be brought into court when 
service of the writ was made upon him while he was merely temporarily 
sojourning in the state of Illinois. Judge Blodgett, in giving the opin- 
ion of the court, said: 

"This matter was ciâled up during Judge Davis' visit to the state, and the 
authorilies were examined, and Judge Davis, Judge Drummond, and my- 
self ail came to the conclusion, in the light of the authorities, that this court 
has no jurisdiction over a citizen of another state who was temporarily found 
hère long enough to be served with process ; that the acts of congress con- 
ferring jurisdiction do not contemplate that the défendant shall be sued eut 
of the state where he résides; that he has the privilège of litigating a question 
in the fédéral court between himself and a citizen of another state in the state 
of his own résidence, — and the plea was thereupon sustained." 

As this construction of the act was guasi antagonistic to the words 
of the statute, and contrary to the common-law practice, it can only 
be, and was, indeed, justified upon the ground of public policy, in 
that it was a hardship to permit a plaintiff' living in one state to com- 
mence a suit against a défendant residing in another state in any district 
where the défendant might happen to be for the time being, and where 
such présence in the district was only temporary. Any other construc- 
tion of the statute of 1789 would hâve made a défendant liable to be 
sued in any civil suit anywhere within the limits of the United States 
that he might be found. If such right was vested in the plaintiff, so 
as to commence a suit under such circumstances, it is very plain thathe 
might harass and annoy the défendant in the extrême. It was un- 
doubtedly, under the act referred to, the right of the défendant to hâve 
a suit, instituted against him in the fédéral courts, brought in the dis- 
trict of his résidence, or where he might be sojourning. Any other con- 
struction would lead to great oppression. But the act of 1887 is a re- 
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strictive act; it limits the jurisdietion of the circuit courts. The défend- 
ant is no longer liable to be sued anywhere within the United States, be- 
fore any circuit court, in any district. He can only be called into one 
of two forums, — that of his own résidence, or that of the résidence of 
the plaintifF. No more hardship will accrue to him from being brought 
into the court having jurisdietion where the résidence of the plaintiff is 
than would inure to the plaintiff if he were compelled always to seek 
the court of that district where the défendant résides. The plea of hard- 
ship cannot be justly interppsed hère. Besides, if the act giving the plain- 
tiff the right to sue in his own district means anything at ail, it must 
mean that a défendant, temporarily within the district of the plaintiff's 
résidence, is liable to be sued there, provided processcanbe served upon 
him; otherwise, the plaintiff rnight never be enabled to sue in his own 
district. 

The motions are denied. 



State es. rd. Postal Telegraph Cable Co. v. Delaware & A, Tele- 
GRAPH & Téléphone Co. 

(CircuU Court, D. Delaware. July, 1891.) 

1. Telephosb Companies— Dutt to Fubxish Service. 

The respondent, a téléphone company, maintainitig the only téléphone exchange 
in a city which was connected with téléphones in the places of business and rési- 
dences of its subscribers, refused, on demand, to furuish téléphone instruments to 
relater, a telegraph company, which was operating a telegraph Une within the 
same territory, as part of a large System, except on condition that the instruments 
should not be used as an adjunct to the receiving and transmitting of télégraphie 
messages, although respondent had furnished such téléphonie facilities to another 
telegraph company, a competitor with relator in the same city, without such con- 
dition. Held, that respondent was a common carrier, offering to the public the 
use of its téléphonie System for the rapid con veyance of oral messages, and, as such, 
was subject to the duty of serving ail persons alike, impartially, and without un- 
reasonable discrimination; and that the right toequal facilities for the use of such 
public System extended to telegraph companies as well as to individuals. 

3. Same— CoNTRAOT Restricting Use of Patented Detice. 

Respondent alleged that it was a mère licensee of the owner of patents for the 
téléphones; that it was forbidden by the terms of its license to supply a téléphone 
instrument to any telegraph company, to be used for télégraphie purposes, without 
the consent of its licensor ; and that it had furnished a téléphone to such other tel- 
egraph company under a gênerai order from the owner of the patents, in pursuance 
of a contract between suoh owner and such telegraph company for an exclusive 
license to the latter for a term of years to use the téléphone in receiving and trans- 
mitting messages. Held, that this was no Justification for the refusai to comply 
with the demand of relator, such contract being void as against public policy. The 
patented device having been employed for a public use, by a common carrier, in 
theprosecution of its business, relator was entitled to use it on the same terms as 
others in the same class. 

Pétition for Mandamus. 

George H. Bâtes and R. S. Guernsey, for relator. 

Edward G. Bradford and Charles L. Buckinglnm, for respondent. 
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Walès, J. This is an application for a writ of mandamus to compel 
the respondent to place a téléphone transmitter and receiver in the office 
of the relator on the same terms as are given to other subscribers. The 
relator's pétition was originally filed in the superior court of the state of 
Delaware, for New Castle county, and has been brought hère by an or- 
der of removal made by that court, at the instance of the respondent, 
on the ground that the question for décision, being how far a patentée 
is entitled to control the use of his patent, was one which should be de- 
termined under the constitution and laws of the United States. Water 
Co. V. Keyes, 96 U. S. 199; Carsm v. Dunham, 121 U. S. 421, 7 Sup. 
et. Rep. 1030. Each of thèse parties is a corporation created by the 
laws of the state of New York, is transacting its business and has its 
principal offices in the city of Wilmington and district of Delaware. 
The relator is operating a telegraph line through this district, which is 
part of a large System Connecting the business centers of the several 
States, and also by océan cable with the principal citiesof Europe. The 
respondent is maintaining the only téléphone exchange in the city of 
Wilmington which is connected with téléphones in the offices, places of 
business, and résidences of its subscribers. The demand of the relator 
to be furnished with a téléphone was refused, except on condition that 
the instrument should not be used as an adjunct to the telegraph busi- 
ness in the receiving and transmitting of télégraphie messages, although 
the respondent has furnished téléphonie facilities to the Western Union 
Telegraph Company, which is a rival of, and a competitor with, the re- 
lator in the same city, without any such condition. In justification of 
its refusai to comply with the relator's demand, the respondent, in its 
answer, sets ou't at length certain facts which, so far as they show the 
nature and character of the défense, may be stated in a very few words. 
On the lOth of November, 1879, the Western Union Telegraph Company 
and the National Bell Téléphone Company, having been upto that time 
the owners of rival téléphone patents, and engaged in litigation concern- 
ing them , compromised their différences by a contract by virtue of which 
the National Bell Téléphone Company became the owner of ail the télé- 
phone patents which had been in dispute, and the ownership of which 
now constitutes the téléphone monopoly. One of the conditions of the 
compromise was that the Western Union Telegraph Company should 
hâve a sole and exclusive license for the term of 17 years to use the tél- 
éphone in the receiving and transmitting of télégraphie messages. Thèse 
patents hâve since been assigned to the American Bell Téléphone Com- 
pany, but the exclusive privilège conferred on the Western Union Tele- 
graph Company by the contract of November lOth has been continued 
in every subséquent contract between the owners of the téléphone pat- 
ents and their licensees. The respondent is a mère licensee and is for- 
bidden, by the terms of its license, to supply a téléphone instrument to 
an j- telegraph company, to be used for télégraphie purposes, without the 
consent of its licensor, and it has furnished the Western Union Telegraph 
Company with a téléphone under a gênerai order from the owners of 
the téléphone patents. 
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The patent lavvs secure to a patentée very valuable rights as a reward 
for his invention, and also as an incentive to others to exercise their in- 
ventive faculties. He may dispose of his patented property or discov- 
ery in several différent ways, and for distinct pu^poses and uses, and the 
lavv of congress will protect him in the enjoyment of his rights, and save 
Inm from compétition, during the life of his patent. At the same tirae, 
while he is thus favored, neither he nor his patented product is exempted 
from the liabilities and régulations which attach to ail other persons and 
property under the gênerai law of the land. An illustration of this 
qualified right of a patentée may be found in Patterson v. Kentucky, 97 
U. S. 501. In that case the appellant had been convicted in a state 
court of selling an improved burning oil, of which he was the inventor, 
and which had been condemned by the state inspecter as unsafe, but 
which the appellant claimed he had the right to sell by virtue of letters 
patent issued to him by the United Statt.s. The suprême court, speak- 
ing througli Mr. Justice Harlan, said: 

"ïhe right which the patentée or his assignée possesses in the property 
created by the application of a patented discovery must be enjoyed subject to 
the complète and salutary power, with which the states hâve never parted, 
of so detining and regulating the sale and use of property within their re- 
spective limits as to afford protection to the inany against the injurious con- 
duct of the few. " 

The same doctrine was held in Jordan v. Overseers, 4 Ohio, 295, where 
the court said: 

"A patentée has the power to manage his property, or give direction to his 
labors, at his pleasure; subject onlyto theparamount claims of society, which 
require that his enjoyment may be moditied by the exigencies of the commu- 
nity to which lie belongs, and regulated by laws whioh render it subservieat 
to the gênerai welfare. " 

In each of thèse cases the patentée had attenipted to sell his patented 
articles without regard to the provisions of the state statutes. It was 
decided that he could not do so, for the reason that, while a state law 
could not interfère with the right of a patentée in the possession of his 
monopoly, it could control and regulate the application and use that 
might be made of the monopoly, and that iu his management he was 
subject to the same responsibilities which are imposed on the owners of 
other kinds of property. In Vannini v. Paine, 1 Har. (Del.) 65, the facts 
were thèse: Yates and Mcintyre were the assignées of Vanini, the in- 
ventor and patentée of a mode of drawing lotteries on the commutation 
and permutation prineiple, and were engaged in the business of drawing 
lotteries in Delaware. The défendants, who were also lottery brokers, 
had issrçd a scheme for drawing a lottery on the plan of Vanini 's patent. 
The complainants tiled a bill for injunction, partly on the ground that 
the défendants were infringing the patent rights of Vanini. The chan- 
cellor had dismissed the bill for other reasons, and the court of errors 
and appeals of Delaware, in aflirming the decree, incidentally referred to 
the claim made under the patent, and said: 

" At the time Yates and Mcintyre made contracta for the lottery privilèges 
set forth in their bill.we had in force an act of assemblyprohibiting lotteries, 
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the preamble of which déclares that they are pernicious, and destructive to 
frugality and industry, and introductive of idleness and iramorality, and 
against the common good and gênerai welfare. It cannot, therefore, be ad- 
lûitted that the plaintiffs hâve a right to use an invention fordrawing lotter- 
ies in this state merely because they hâve a patent, for it under the United 
States. A person might, with as much propriety, claim a right to commit 
murder with an instrument because he had a patent for it as a new and use- 
ful invention." 

The conclusion drawn from an examination of thèse cases is that 
the patent laws give to the patentée a monopoly in his invention, and 
afford him protection in its proper and legitimate employrnent; but that 
they do not authorize him to eœploy it for a purpose or in a manner 
that may be forbidden to ail other persons in the use of their unpatented 
property or discoveries. Sinee the above décisions were made, the télé- 
phone patents hâve come into gênerai use, and the téléphone, as an in- 
strument for the rapid transmission and réception of messages, has been 
adopted by ail classes of persons, inalmost every department of business, 
public and private, and is now, within the scope of its povver, as essen- 
tial to the convenience and welfare of the public as are the railroad and 
the telegraph. The beginning, progress, and completiou of business 
transactions, involving large interests, dépend upon the certainty of télé- 
phonie communication, which has been accessible to the public for such 
a length of time that any course of action by the owners of the téléphone 
patents which might prevent or limit the gênerai use of the téléphone 
would produce the most serious conséquences. Up to the présent time, 
the téléphonie System has been, and continues to be, open to ail persons 
and cor{)orations, excepting telegraph companies, and the question now 
before the court is, has the respondent a right to exclude the latter; and 
the solution of this question dépends upon another one, — whether the 
téléphone company has, intentionaJly or unintentionally, assumed the 
character, functions, and duties of a common carrier, and thus made it- 
self subject to the same principles and rules of law applicable to ail other 
common carriers, the chief one of which is that they must serve the 
public impartially, and without unjust discrimination, to the utmost 
of their ability. That such duty is incumbent on every common carrier 
is elementary law, and will be admitted without discussion. It had its 
foundation in public right which is superior to private interest. It bas 
been said that a man is not compelled to put his property to public use, 
but that, when he does, the manner of its use may be controlled and 
regulated by law. Pamiliar examples of this proposition may be found 
in municipal ordinances and législative enactments relating to hackney 
coaches, taverns, warehouses, ferries, etc. ; and the doctrine has been 
fully considered and established by the suprême court of the United 
States in Munn v. Illinois, 94 U. S. 113. The controversy in that case 
originated in a statute of the state of Illinois, which provided a maxi- 
mum charge for the storage and handling of grain in warehouses and ele- 
vators appropriated to those uses in Chicago and other places in the state 
having not less than 100,000 inhabitants. Munn and Scott, the défend- 
ants below, being the owners of grain warehouses and elevators at Chi- 
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cago, had violated the statute byneglecting to take ont alicense, and by 
charging more than the maximum rates, and, on conviction of such vio- 
lation in the court below, took a writ of error to the suprême court, on 
the ground, among others, that the statute was répugnant to that part 
of the first section of article 14 of the amendaient to the constitution of 
the United States which ordains that no state shall deprive any person 
of life, liberty, or property without due process of law, nor deny to 
any person within ils jurisdiction the equal protection of the laws. In 
answer to this, the couiisel for the state contended that warehouses for 
the storage of grain, in the manner the business was conducted in Chi- 
cago, were engagea in a public employment, as distinguished from or- 
dinary business pursuits, and in this regard they occupied a position 
similar to common carriers, who are held to "exercise a sort of public 
office," and hâve public duties to perform. Chief Justice Waitk, in de- 
livering the opinion of the court, said: 

"Looking, then, to the common law, from whence came the right wliich 
the constitution protects, we find that, when private property is affected with 
a public interest, it ceases to hejuris prioati only. This was said by Lord 
Chiet Justice Hale more than two hundred years ago in his treatise De Por- 
tihus Maris, (1 Harg. Law Tracts, 78,) and has been accepted without ob- 
jection as an essential élément in the law of property ever si née. Property 
does become clothed with a publie interest when used in a manner to make it 
of public convenieuce, and affeet the community at large. When, therefore, 
one dévotes his property to a use in which the public has an interest, he, in 
effect, grants to the public an interest in that use, and must submit to be con- 
trolled by the public, for the common good, to the extent of the interest he 
has thus created. He may withdraw his grant by discontinuing the use, but, 
so long as he maintains the use, he must submit to the control. * * * 
So, if one owns the soil and landing-places on both sides of a stream, he can- 
not use them for the purposes of a public ferry, except upon such terms and 
conditions as the body politic may from time to time impose; and this because 
the common good requires that ail publie ways shall be under the control of 
public authorities. " 

After alluding to the fact that the vast grain productions of seven or 
eight great states of the west, and their transporta' tion to the east, passed 
through and paid toU to the Chicago elevators, tlie opinion concludes 
the discussion of this point by saying: 

"Under such circumstances, it is difBcult to see why, if the common carrier, 
or the miller, or the ferryman, or the innkeeper, or the wharfinger, or the 
baker, or the eartman, or the hackney coachmau pursues a public employ- 
ment, and exercises a sort of public olïice, thèse plaintiffs in error do not. 
They stand, to use again the language of their counsel, in the very gateway 
of commerce, and take toU from ail who pass. Their business mostcertainly 
tends to a common charge, and has become a thing of public interest and use. 
Every bushel of grain for its passage pays a toll, which is a common charge, 
and therefore, according to Lord Hale, every such warehouseman ought to 
be under public régulation, viz., that he take but reasonable toll. Certainly, 
if any business can be clothed with a public interest, and cease to be juris 
privati only, this has been." 

The opinion of the court in the case of Munn v. Illinois shows how 
private property may become dedicated sub modo to public use, and thus 
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be brought uiider public control; and it also décides that the limita- 
tion, by législative enactment, of the rate of charge for services rendered 
in a public employment, or for the use of property in which the public 
has an interest, established no new principle in the law, but only gave a 
new effect to an old one.; The power of the législature to regulate thèse rates 
may be abused, and so may its power to tax; but thèse are questions of 
expediency, to be determined ultimately by the people, who are the 
source of législative authority ultimately; ïhe law as announced in 
Mann v. .Illinois was afterwards applied to a téléphone company, in Hockett 
V. State, 105 Ind. 250, 5 N. E. Rep. 178, in which the suprême court 
of Indiana upheld a statute of that state limiting the rent to be charged 
for the use of a téléphone to a sum not exceeding three dollars per month. 
The court decided that a téléphone company was a coœmon carrier 
in the same sensé as a telegraph company, its instruments and ap- 
pliances being devoted to a public use, so that the législature of a state 
could prescribe. the maxmium charges for its services. This case was ap- 
proved and followed by the same court, in Téléphone Co. v. Bradbury, 106 
Ind. 1, 5 N. E. Rep, 721, in which the same questions were discussed 
by able and distinguished counsel, and fuUy considered by the court. 
See, also, State v. Téléphone Go., 17 Neb. 126, 22 N. W. Rep. 237; and 
Téléphone Co. v. Falley, 118 Ind.. 194, 19: N. E. Rep. 604. The au- 
thorities last cited had référence to the right of individuals to the use of 
the téléphone as a public System, which was open to ail persons; but the 
courts of this country, with perhaps a single exception, hâve extended 
the same right to telegraph companies, in every case in which the dé- 
fenses now set up by the respohdent were made and overruled. In 
State V. Bell Tel. Co., 23 Fed. Rep. 539, (1885,) in the United States cir- 
cuit court for the eastern district of Missouri, the question was "whether 
the court could compel the défendant, managing the téléphonie business 
in the city of St. Louis, to establish communication with any other indi- 
vidual or company than that permitted by its license from the patentée;" 
and Circuit Judge Brevvee, in answering the question, said: 

"A téléphone sj'stem is simply a System for the transmission of intelligence 
and news. It is, perhaps, in a limited sensé, and yet in a strict aense, a com- 
mon carrier. * * * The moment it establishes a téléphonie System hère 
it is bound to deal equally with ail citizens in every, department of business, 
and, the moment it opehed its téléphonie System to one telegraph company, 
that moment it put itself in a position where it was bound to open its system 
to any other telegraph company tendering equal pay for equal service." 

In Bell Tel. Co. v. Com., 3 Atl. Rep. 825, the suprême court of 
Pennsylvania, adopting the able opinion of Judge Arnold in the court 
below, decided that the téléphone company was a common carrier. 
A like décision was rendered in Chesapeake & Potomac Tel. Co. v. Bal- 
timore & 0. Tel. Co., 66 Md. 399, and in Commercial Union Tel. Co. 
V. New England Téléphone & Telegraph Co., (Vt.) 17 Atl. Rep. 1071. 
Being a common carrier, the téléphone company has not the right to 
discrirainate in granting licenses for the use of the téléphone instru- 
ments. It has already been noticed that the Western Union Telegraph 
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Company is not the owner of any of the téléphoné patents, but only 
a licensee. Whatever claims that company had in the patents were trans- 
ferred by it to the National Bell Téléphone Company under the contract 
of November lOth, which provided that thereafter the telegraph com- 
pany should hâve the exclusive use of the téléphone for purposes of 
telegraphy. But the enforcement of this part of the contract would 
violate the rule that, when the use of a patented device is thrown open 
to the public, or to classes of the public, ail are entitled to use it on the 
same terms as others in the same class; and, therefore, any contract or 
agreement which would effectually évade the rule must be declared void 
as being against public policy, both at comraon law and by statute. 

The authorities referred to by the counsel for the respondent to sup- 
port their theory, that a patentée can control Ihe use of his patent, are 
specially applicable to patents and patented articles designed for private 
use. In the Vermont case, supra, (17 Atl. Rep. 1071,) the distinction 
between the law governing the private use of a patent and the law gov- 
erning its public use is briefly but clearly stated, and it was there said: 

"Patents are property, and the right to sell or lease them is siibject to the 
same restrictions as other property. The patentée cannol lease them for any 
use that eontravenes principles of public policy. If he leases them for a 
public rather than an individual use, he tliereby gives the use to tlie whole 
public. In this case the American Bell Téléphone Company might hâve li- 
censed its patent to the défendant so the latter alone could hâve used it; but 
when it went beyond this, and licensed the défendant to use it for the public, 
it in fact licensed it for ail who desired its use, and oflered compliauce with 
reasonable conditions. " 

That décision was rendered in 1889, and is the most récent one of the 
adjudications on the questions now under discussion which hâve been 
brought to our notice. The décisions of the courts in Pennsylvania, Mary- 
land, and Indiana were made with référence to the statutes of those states 
which had been enacted for the régulation of téléphone companies, limit- 
ing charges and prohibiting discriminations; but there is a concurrence 
of opinion in the conclusion that those companies are subject to the com- 
mon-law rules which pertain to ail common carriers. In Nebraska and 
Vermont, in the absence of any gênerai statutes on the subject, the courts 
hâve held the same doctrine. 

The final position taken on behalf of the respondent is that, under the 
décision of the suprême court of the United States, in the Express Cases, 
reported in 117 U. S. 1, 6 Sup. Ct. Rep. 542, 628, the contract of No- 
vember 10, 1879, is valid, and should be sustained. Those cases grew 
out of the applications of several independent express companies to com- 
pel certain railroad companies to carry their express matter and express 
agents. The applications were granted by the court below, but, on ap- 
peal, the suprême court held that the railroad companies were not re- 
quired, by usage or by the common law, to transport the traffic of inde- 
pendent express companies over their Unes in the manner in which such 
traffic is usually carried and handled, and that the use of the lines might 
be given to one or more express companies, or withheld altogether. The 
évidence showed tliat the business between the railroad companies and 
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the express companies had always been the subject of spécial contracts, 
which regulated the rates to be charged, and contained stipulations for 
the termination of the contracts. It also appeared that, with very few 
exceptions, only one express company had been allovved by a railroad 
Company to do business on its road at one time. Chief Justice Waiïe, 
in delivering the opinion of the court, said : 

"The reason is obvious wliy spécial contracts in référence to this business 
are necessary. ïlie transportatiou is of a kind which must, if possible, be 
had for the most part on passenger trains. It requires not only speed, but 
reasonablecertainty asto thequantity that will be carried at any one time. As 
the things carried are to be kept in the personal custody of the messenger or 
other employé of the express companyj it is important that a certain amount 
of car space should be especially set apart for the business, and that this 
should, as far as practicable, be put in the exclusive possession of the express- 
man in charge. As the business to be doue is express, it implies access to 
the train for loading at the latest, and for unloading at the earliest, conven- 
ient moment. AU this is entirely inconsistent with the idea of an express 
business on passenger trains free to ail express carriers. * * * ïhe car 
space that can be given to the express business on a passenger train is, to a 
certain extent, liraited; and, as bas been seen, tiiat which is allotted to a par- 
ticiilar carrier must be, in a measure, under his exclusive control. * * * 
On important Unes one company will at times fill ail the space the railroad 
company can well allow for the business. If this space had to be divided 
among several companies, there might be occasions when the public would be 
put to inconvenience by delays which could otherwise be avoided." 

The reasons assigned for the décision in the Express Cases do not apply, 
even remotely, to the right of téléphone companies to make discrimina- 
tions by spécial cou tract in the transriiitting of messages. In the first 
place, the relator is not asking for any speL;ial accommodation or service 
from the respondent, but for such faoilities only as are given by the latter 
to the gênerai public and to the Western Union Telegraph Company. 
Thèse facilities are now actually furnished to other common carriers of 
every kind excepting telegraph companies, and the respondent is re- 
quested to do nothing more for the relator than it does for ail of its patrons 
and subscribers. For want of a sufhcient rolling stock, a railroad com- 
pany ma}"^ be unable to accommodate more than one express company 
on a single train. A téléphone company is not prevented by any deii- 
ciency of appliances or of instruments from giving the same service to 
ail, and, finally, it is not claimed by the respondent that it cannot serve 
the relator in like manner as it does others without inconvenience or de- 
lay to the public. 

From the foregoing review of the law, it follows that the respondent 
is a common carrier which has offered to the public the use of a télé- 
phonie System for the rapid conveyancé of oral messages irom one point 
to another; that one of the most important duties of a common carrier 
is that it shall serve ail persons alike, impartially, and without unreason- 
able discrimination; and that the performance of this duty cannot be 
avoided by a spécial contract made between the respondent or its licensor 
and one or more persons for the exclusive use of the System, such con- 
tract being void as against public policy; and that a patented device or 
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devices, when employed for a public use, or by a common carrier in the 
prosecution of its business, will be subjected to the rules and rega- 
îations which govern unpatented property under the same circumstances. 
The reasons assigned by the respondent for its refusai to furnish the relctor 
with a téléphone are therefore insufficient, and it iâ ordered hy the court 
that the writ of mandumus be awarded. 



Lau Ow Bew V. United States.' 

(Cireiiît Court of Appeals, Ninth Circuit. October 7, 1EC1.Î 

CiEOUiT Court or Appeals — Cektif-ïiso Case to Bdpkeiîs Court — CouTcoixiuo 
Décision — Chinrse. 

The décision of tbe United States suprême court in Wan Shlng v. U. S., 140 U. S. 
424, 11 Sup. et. Rep. 739, that no Chinese merchant formerly residing in the United 
Btates, but temporarily absent therefrom, is entitled to return without presonting 
the certificate prescribed by section 6 of the exclusion acl, (32 Bt. c. 12ti,) is con- 
clusive upou tho circuit court of appeals, and that court will uot certify a Uke casa 
to the suprême court for instructions. 

Appeal from circuit court. 47 Fed. Rep. 578. 

Pétition by Lau Ow Bew for habens corpus. The petitioher Î3 a Chi 
nese merchant, who came to the United States under the treaty entered 
into between the United States and China on the 28th dayof July, 1868) 
which treaty is cominonly knowu as the "Burlingame Treaty," and he 
established his domicile therein, and continued to réside in the United 
States until the 30th day of September, A. D. 1890, when he departed 
for China on a temporary visit to his relatives, with the intention of re- 
turning to this country as soon as possible, and did in fact return hereto 
on the llth day of August, A. D. 1891. For 17 years prior to his de- 
parture to China he had been a résident of the city of Portland, in the 
state of Oregon, and had carried on a wholesale and importing mercan- 
tile business therein, under the lirm and style of Hop Chung & Co. 
This firm is worth the sum of S40,000 over and above its debts and lia- 
bilities, and the petitioner bas a one-fourth in terest therein, in addition 
to other propertîes. The firm does a business annually of $100,000, 
and pays annually to the United States government large sums of money, 
amounting to many thousands of dollars, as duties on imports. At the 
time of petitioner's departure for China he procured satisfactory évidence 
of his siatvs in this country as a merchant, and on his return hereto he 
presented said évidence to the collector of the port of San Francisco, but 
said collector, while acknowledging the sufliciency of said proofs, and 
admitting that the petitioner was a merchant domiciled in this country, 
refused to permit him to land, on the sole ground that he failed and 
neglected to présent to the collector the certificate of the Chinese govern- 
ment, mentioned in section 6 of the act entitled "An act to exécute cer- 
tain treaty stipulations relating to Chinese," approved May 6, 1882, as 

*For ccrtiorari from suprême court, soe 12 Sup. CL Rep. 13. 
V.47iM10.9 — 41 
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amended by the act of July 5, 1884. The sixth section of the act of 
May 6, 1882, (22 St. p. -58, c. 126,) provides that, for the faithful exécu- 
tion of the treaty of November 17, 1880, every Chinese person, other 
than a laborer, who may be entitled by it and by that act to corne withia 
the United States, and who is about to come, "shall be identified as so 
entitled by the Chinese government in each case, such identity to be ev- 
idf'iced by a certificate issued under the authority of said government, 
which certificate shall be in the English langnage, or (if not in the En- 
glish language) accompanied by a translation into English, stating such 
right to come, and vvhich certificate shall state the name, title, or oflicial 
rank, if any, the âge, height, and ail physical peculiarities, former and 
présent occupation or profession, and place of résidence in China, of the 
person to whom the certificate is issued, and that such person is entitled, 
conformably to the treaty in this act mentioned, to come within the 
United States. Such certificate shall be prima Jade évidence of the fact 
set forth therein, and shall be produced to the collector of customs, or 
his deputy, of the port in the district in the United States at which the 
person named therein shall arrive." The reason ascribed by the peti- 
tioner for his failure to procure the said certificate was that the Chinese 
government could not issue the certificate, because it could not ascer- 
tain, as required by law, the nature and character of the business car- 
ried on by the petitioner, where, and how long carried on, and the esti- 
mated value thereof; nor could the United States consul, résident at the 
port of departure, visé said certificate as required by law, because he 
could not ascertain thetruth of the facts which should be set forth therein. 
After the refusai of the collector, as hereinbefore set forth, to permit the 
petitioner to land in the United States, the latter sued out a writ of hn- 
beas corpus before the circuit court of the United States in and for the 
ninth circuit, northern district of California, and, upon a hearing, he 
was, by the judgment of that court, remanded to the custody of the 
niaster of the steam-ship from which he was taken. From this judgment 
he has appealed to this court. 

Thomas D. Riordan, for appellant. 

The sole question involved in this case is whether section 6 of the restric- 
tion act of May 6, 1882, as amended by the act of July 5, 1884, is applicable 
to Chinese merchants wlio are domieiled in this country, and who hâve large 
business interests therein, and who départ therefrom for other coiintries, on 
a temporary visit, either of business or pleasure, with the intention or return- 
ing. From the passage of the amended restriction act of July 5, 1884, up to 
May 11, 1891, it has been invariably conceded, both by the courts and the of- 
ficiais of the treasury department, that section 6 of the act above referred to 
was not applicable to the cases of merchants hereinbefore mentioned. ïhe 
question flrst came before the circuit court in and for the northern district of 
California on the 9th of April, 1885, in the case of In re Ah Ping, reported 
in 11 Sawy. 17, 23 Fed. Bep. 329. In that case the court said: "If we 
hâve interpreted the principles established by the suprême court aright, the 
resuit is that section 6 of the restriction act is not applicable to Chinese sub- 
jects, résidents of the United States, who left the United States for foreign 
countries for temporary jiurposes, intending to return before the passage of 
the amendatory restriction act, having a right to return at the time of their 
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departure, and who did not return till after the passage of the act; nor to 
Chinese subjects, résidents of the United States, departing for temporary 
purposes of business or pleasure ssince the plassage of the act. This is the 
construction acted upon by the executive départaient of the governraent, and 
we think is fuUy justified in thèse particulais by the décision of the suprême 
court." Prior to the rëndition of this décision, the department of the treas- 
urydecided the identical question intolved therein on six dilïerent occasions. 
The ûrsti décision was rendered by the Hon. Charles J. Folger, the then sec- 
retary of the treasury, on March 14, 1884; the second, by the Hon, W. Q. 
Gresham, now United States circuit judge, on September 25, 1884; the third, 
by the Hon. H. F. French, the assistant secretary of the treasury, on Decem- 
ber 2, 1884; tlie fourth, flfth, and sixth, by the Hon. H. MoCulloch, secretary 
of the treasury, on December 6, 1884, December 27, 1884, and January 14, 
1885, rèspectively, The same question was again decided in conformity with 
the views expressed by the circuit court in the Ah Ping Case by the Hon. J. 
H. Maynard, a,ssistant secretary of the treasury, on November 8, 1888. and 
by Acting Secretary of the Treasury Bachelor, on July 3, 1890. In ail of 
thèse décisions, the varions otiicials of the treasury department hâve uni- 
formly held that section 6 of the act was not applicable to Chinese merchants 
who are domiciled in this country, and who departed therefrom temporarily, 
and that they might return upon the production of such évidence as might be 
satisf actory to tlie varions collectors of their status as résident merchants in 
this country. On May 11, 1891, the suprême court handed down a décision 
in tlie case of Wan Shing v. IT. S., 140 U. S. 424, 11 Sup. Ct. Rep. 729, in 
which thè court virtually reversés the variôus décisions hereinbefore referred 
to. ihat case was not argued in' the suprême court, nor was tliere any brief 
filed on behalf of tlie petitioner, nor was there any présentation Of the case 
in any way on behalf of either side. If the case had been properly presented 
to the suprême court, we think a différent conclusion might hâve been 
reached. The point involved in this case, and decided in the Case of Ah 
Ping, and in the varions décisions of the treasury department above referred 
to, was not involved in the suprême court case. The record in that case 
shows that the petitioner, Wàn Shing, arrived in the United States in 1880, 
and departed therefrom in 1882, and did not return to this country until An- 
gust 7, 1889. The testimony further shows that said petitioner was not a 
mercHant, and did not hâve any interest in any mercantile flrm in this coun- 
try, and that the only ground upon which he claimed the right to land was 
that his father had an interest in a mercantile flrm in the city of San Fran- 
cisco. The Chinese hâve never conteaded, nor has any one on their behalf 
ever claimed, that the son took the status of the father. On the contrary, the 
father "might be a merchant, and the son a laborer, and tlierefore, under the 
Scott exclusion act, prohibited from landing in this country. Furthermore, 
no one has ever contended that an absence from this country of seven years, 
after a résidence therein of two years, constituted a temporary absence. 
The resuit of the décision of the suprême court, if enforced, will be that Chi- 
nese merchants who hâve been domiciled in this country for maay years, and 
who hâve departed therefrom temporarily, for the purpose of attending to 
their branch business in Victoria, Honolulu, Mexico, or other countries, 
muât, before they can return to this country, proceed to China, and there at- 
tempt to procure a certiflcate which it is an impossibillty for the Chinese gov- 
ernment to grant. An analogous proposition to the one involved herein was 
decided by Mr. Justice Field in the Case of Low Yam Chow, decided in the 
circuit court, district of California. on September 5, 1882, and reported in 
13 Fed. Rep. 605. That was a case of a merchant who had been domiciled 
in Peru for a period of over 10 years, and who, at the breaking out of the war 
between Chili and Peru, left the latter country for Panama, and subsequently 
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left Panama for the United States. Upon his arrivai in this country lie was 
refused permission to land, on the groiind that lie failed to prodnce the cer- 
tiflcate required by section 6 of the original act of May 6, 1882. He ascribed 
as a reason' for his failure to produce said certiflcate the fact that the Chinese 
government could net issue said certiflcate, beeause, by reason of his long- 
continued absence from China, and his résidence in Peru, the Chinese gov- 
ernment could not certify to the facts required to be set forth in said certifl- 
cate, and the court in its décision upheld thé petitioner in his contention. In 
renderîng the décision, Mr. Justice Field says, (referring to the Chinese gov- 
ernment:) "That government coùld not be expe ted to ^ive in its certiflcate 
the particulars mentioned of persons i-esident, some perhaps for many years, 
eut of its jurisdiction; neithor the letter nor the spirit of the act calls for a 
construction imputing to congress the e.'.s.ctnient of a condition so unreason- 
able. " And so we say, in this case, the Chinese government could not be ex- 
pected to certify that this petitioner had been engaged in the mercantile busi- 
ness in the city of Portland, state of Oregon, for a period of seventeen years, 
and that the capital stock of his business was $40,000, and that he cairied on 
a business annually of $100,000, nor could the diplomatie représentative of 
the United States ascertain the truth of thèse facts before viséing the certifl- 
cate, as required by section 6 of the restriction act. This court will not place 
upon the restriction act a construction which would virtually abrogate or 
nullify the provisions of the treaty of N'ovember, 1880, unless the intention 
on the part of congress to so nullify or abrogate such treaty appears in clear 
and explicit terms. Chew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. Kep. 
255; and Chae Chan Ping v. W. S., 13» U. S. 581, 9 Sup. Ct. Rep. (523. 
To hold that merchants domiciled herein, and who départ herefrom tem- 
porarily, must produce a certiflcate which it is impossible for them to obtain, 
is virtually to abrogate the treaty as to such merchants, and to say to them 
that, notwilhstanding the fact that they hâve vested rights which both gov- 
ernments sought to protect by the treaty of 1880, and which this government 
f urther sought to protect by the restriction acts of May, 1882, and July, 
1884, theycannot return to this country toguard and protect the capital which 
they hâve invested herein. We do not believe that congress ever intended 
that such a construction should be placed upon the act in question, We there- 
fore respectfuUy submit that the judginent of the circuit court should be re- 
versed. 

W. G. M^fer, for respondent. 
Before Koss and Hawley, JJ. 

Pek Curiam. It is conceded by counsel for the appellant that in the 
case of Wan Shing v. U. S., 140 U. S. 424, U Sup. Ct. Rep. 729, the 
suprême court decided the point involved in the présent appeal adverseiy 
to the appellant. Nevertheless we are asked, by virtue of the sixth sec- 
tion of the act creatiug this court, to certify the case to the suprême 
court for instructions, upon the ground, as is claimed, that that court 
niight hâve decided the case of Wan Shing v. U. S. the same way for 
other reasons than those assigned as the basis of the décision, and be- 
eause in that case the attention bf the court was not called to certain pro- 
visions of the act of congress, tlie considération of which, it is claimed, 
would bave wrought a différent resuit. There is nothing in the opinion 
of the court to indicate that its attention was not called to the clauses of 
the act referred to. The précise point was decided, and we are bound 
to présume that every provision of the law beariug upon the subject was 



WALKEE V. LE A. 645 

considered by the court. We cannot put ourselves in the attitude of 
asking instructions upon a point already decided. If, as is contended 
on the part of the appellant, the case of Wan Shing v. U. S. was not 
fully presented to the court; and if, as is said, the treasury department 
of the government, in enforcing the provisions of the act of congress in- 
volved in Wan Shing's Case, is giving it a différent construction from that 
given bythe court whose province itis to construe and déclare itsmean- 
ing, under the belief that the court did not really intend to décide what 
it did décide; or if, for any cause, the suprême court may wish to recon- 
sider the question, — an application to that tribunal to cause the record 
in the présent case to be cerlified up to it may affbrd the appellant the 
remedy he seeks. For this court there is nothing to do but to atïirm 
the judgment on the authority of the case cited, and it is ordered accord- 
ingly. 



Waikee, SherifF, v. Lea. 

(Circuit Court, N. D. Mississippi, W. D. September 30, 1891.) 

United States Marshals^Deputies — Powers Outside Distbict — Caerting Coîi- 

CEALED WeAPONS — HaREAS CorPUS. 

The authority and powers of United States marshals and their deputies are 
confined tothe districts for which they are appointed; and hence, where a deputy- 
marshal for the western district of Tennessee, while temporarily in Mississippi on 
private business, learns of the whereabouts of a person for whom he bas a warrant 
of arrest, and thereupon conceals a pistol about his person preparatory to starting 
in pursuit, he is answerable to the Mississippi courts for the offense of carry ing con- 
cealed weapons, and habeas corpus will not issue to effect his release. Rev. St. U. 
S. 788, providing that "marshals and their deputies shall hâve, in eacb state, the 
same powers in executing the laws of the United States as the sheriffis and their 
deputies in such state may hâve, by la w, in executing the laws thereof , " refers only 
to the districts for which the marshals are appointed. 

At Law. Application for writ of habeas corpus. On appeal from the 
décision of the district judge. 

Sullivan & Whitfield, for the State of Mississippi. 
M. A. Montgomery, Asst. Dist. Atty., for relator. 
Before Lamae, Justice, and Hill, J. 

Lamae, Justice. This was an application for a writ of habeas corpus, ad- 
dressed to the district judge by Clem Lea, a deputy United States marshal 
for the western district of Tennessee, and a citizen of that state, alleging 
that he was unjustly and unlawfully deprived of his personal liberty, by 
being imprisoned in the county jail of Alcorn county. Miss., at Corinth, 
by J. P. Walker, sheriflf of that county, for the non-payment of a certain 
fine and costs assessed against him by the circuit court of said Alcorn 
county, on the charge of carrying concealed weapons, contrary to the laws 
of the state of Mississippi. The facts in connection with his arrest, fine, 
and imprisonment were set out somewhat in détail, and it was averred that 
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petitioner had not violated any law of the state of Mississippi, and should 
not hâve been arrested, fined, and imprisoned, because, at the time of 
such arrest, fine, and imprisonment, he was a deputy United States mar- 
shal for the western distïict of Tennessee, and was lawfully engaged in 
the performance of his duty as such officer, and had thereibre the right 
to carry the weapon for the carrying of which he had been arrested. 
Upon the filing of this pétition, the district judge issued the writ prayed 
for, returnabie to himself, at chambers, at Oxford, Miss., and, in obédi- 
ence to its commands, the sheriff of Alcorn county made his return, 
stating that he held the petitioner in custody by virtue of a writ of capias 
■pro finem issued by the clerk of the circuit court of said county directed 
to him as sheriff, which writ was produced and made a part of his return. 
The relator then fiied a reply or traverse to the return, admitting the 
truth thereof, but setting out, with much détail, by way of justification 
of the offense charged against him, ail the facts and circumstance con- 
nected with his ofHcial character in the transaction, and relating to his 
arrest, fine, and imprisonment, which, it was asserted, entitled him to 
the writ. The case was heard upon the pleadings and on the proofs of- 
fered, and on arguments of counsel; and the judgment of the district 
judge was that the relator should be released and discharged from said 
imprisonment. From that judgment the sheriff, through his counsel, 
prosecuted this appeal. 

The material facts of this controversy, as shown by the évidence ad- 
duced at the hearing before the district judge, so far as necessary to a 
correct understanding of the questions in the case, are substantially as 
foilows: On Saturday, the 20th day of December, 1890, the relatoi', 
who was at that time a legally appointed and qualified deputy United 
States marshal for the western district of Tennessee, was in Corinth, 
Miss., about three and one-half or four miles from the Tennessee line, 
(the boundary of his district.) There is sorae dispute as to his objectin 
going to that place, but we think that the évidence shows that his pri- 
marj^ object on that trip was in relation to business in no wise connected 
with this controversy. Corinth was his most convenient railroad station, 
his market town, and the place where he received the most of his mail. 
In the forenoon of that day he went to the post-office, and received a let- 
ter from a gentleman of Kenton, Tenu., a station on the Mobile & Ohio 
Railroad, about 100 miles north of Corinth, within his district, which 
was one in reply to one sent by his superior officer, the United States 
marshal of the western district of Tennessee, informing him that one 
Frank Bowers, who was wanted in his district for robbing the United 
States mails, was near that place. Having in his possession a warrant 
for the arrest of Bowers, he at once determined to set out from Corinth, 
on the first train north, to effect his capture. Knowing from past expé- 
riences that Bowers was a dangerous character, and being himself a stran- 
ger at Kenton, he went to the deputy-sheriff of Alcorn county, who re- 
sided at Corinth, and borrowed a pistol from him, at the same time ar- 
ranging with that officer to retain tbr a while a pair of handcuffs which 
he had previously borrowed from him. He put the pistol in a scabbard, 
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and buckled it around his body, under his coat. A short time before 
the arrivai of the north-bound train at Corinth relator met a Mr. Em- 
mons, viho informed him that Bowers was not at Kenton, Tenn., but 
was at a place in McNairy county, in that state. Thereupon relator im- 
mediately gave up the trip to Kenton, and made the necessary arrange- 
ments to travel on horseback to the place where Bowers was said to be, 
for the purpose of effecting his capture. While transacting some other 
incidental business, the pistol protruded from beneath his coat, and the 
mayor of Corinth, chanoing to see it, ordered the marshal of the town to 
arrest the relator, and bring hira forthwith for trial on the charge of car- 
rying concealed weapons, contrary to the Mississippi law. The arrest 
was accordingly made. When arrested, the relator stated to the mayor 
that he was a deputy United States marshal for the western district of 
Tennessee, and claimed, therefore, that he had a right to carry a pistol 
in Mississippi. That officer, having some doubt as to his authority to 
fine him, under the circumstances, took the case underadvisement, and 
allowed the relator to go his way, taking with him the pistol . Immedi- 
ately thereafter the relator left Corinth, going in pursuit of Bowers. The 
direct route to the place where he had been informed Bowers was, took 
him within one-half mile of his home. Arriving at that point late 
on Saturday night, he turned aside, and stayed ail night at his own 
home, and early Sunday morning set out agairi in quest of Bowers. 
Some time on Monday foUowing he arrested Bowers, and forthwith took 
him before the United States commissioner to be dealt with according to 
law. Some two weeks afterwards, to-wit, January 23, 1891, while Lea 
was again in Corinth on business not oonnected with this controversy, 
he was again arrested by the marshal of that town, and taken before the 
mayor, on the same charge he had been previously arrested on, as afore- 
said. The only défense set up by Lea was the same as before, viz., that 
he was a deputy United States marshal for the western district of Ten- 
nessee, and therefore had the right to carry a pistol in Mississippi, uot- 
withstanding the statute forbidding the carrying of concealed weapons. 
The mayor of Corinth overruled this défense, and imposed a fine of $25 
and costs upon him. An appeal was thereupon taken to the circuit court 
of Alcorn county, Miss., where, at the next term of court, the case was 
tried before the court and a jury. The défenses offered in that court 
were (1) that he was a deputy United States marshal for the western dis- 
trict of Tennessee; and (2) that he was going on a journey, — either or 
both of which défenses, it was claimed, was sufficient to take the case 
out of the pénal provisions of the Mississippi statute. Thèse défenses 
were overruled by the court, and, a verdict of guilty having been re- 
turned by the jury, that court imposed a fine of $50 and the costs of both 
trials. Failing and refusing to pay such fine and costs, Lea was sent to 
jail, and he subsequently made an application for this writ of habeas 
corpus, as already stated. 

The material questions in this case are embraced in a very narrow 
compass. This court is not sitting in review upon the judgment of the 
circuit court of Alcorn county on the question of the sufficiency of the 
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relator's défenses under the Mississippi str '.utes. Undoubtedly the 
United States courts possess the right to issue the great writ of haheas 
c&rpui,. But the power to exert by this writ their jurisdiction over the 
judgments of the state courts, in criminal cases, extends no further than 
to look into the record to see whether the particuiar case is coram judice 
or not. If it was, then, whatever may be the ground onwhich the judg- 
ment is assailed, it amounts to error only, which this court cannot reach 
by haheas corpus. 

The statute upon which the prosecution of the state court was founded 
is as follows, (.Rev. Code Miss. 1880, c. 77:) 

"An act in relation to crimes ànd misdemeanors. — Carrying eoncealed 
weapons. Sec. 2985. x\ny person not being threatened with, or having a 
good and siifficient reason to apprehend, an attack, or traveling, not being a 
tramp, or setting out on a join ney, or a peace-offlcer, or deputy in the dis- 
charge of his duties, wlio carries eoncealed, in whole or in part, any bowle- 
knife, pistol, brass or metallie knuckles, slung-shot, or other deadly weapon 
of like kind or description, sliall be deemed guilty of a misdemeanor, and on 
conviction shall be punished by fine not exceeding one hundred dollars, and, 
in the event the fine and cost are not paid, shall be required to work at hard 
labor, under the direction of the board of supervisors or of the court, not ex- 
ceeding two months; and for the second or any subséquent offense shall, on 
conviction, be fîned not less than fiftynor more than two hundred dollars, 
and, if the fine and cost are not paid, be condemned to hard labor, not exceed- 
ing six months, as above provided; and, in any proceeding under this section, 
it shall not be nfcessary for the state to allège or prove any of the exceptions 
herein contained, but the burden of proving such exception sliall be on the 
accused. " 

That this statute of Mississippi is constitutional, as a legitimate exer- 
cise of the inhérent police ppwer of the state, has not been questioned in 
the argument; and that the construction put upon it by the state courts, 
as to what acts shall be deeméd a violation of it, must be accepted in 
the United States courts, is equally well settied. The authority of this 
court to proceed in this habeas coiyiis proceeding is derived from section 
753 of the Revised Statutes of the United States. Thatsection, so far as 
material, reads as follows: 

"The writ of haheas corpus shall in no case extend to a prisoner in jail, 
unless where he is in custody under or by color of the authority of the United 
States, or is committed f»r trial before some court thereof ; or is in custody 
for an act done or oniitted in pursuance of a law of the United States, or an 
order, process.or decree of a court or judge thereof; or is in custody in viola- 
tion of the constitution or of a law or treaty of the United States." 

It is claimed by the relator, and the learned district judge so decided, 
that the facts of this case bring it within the remédiai provisions of this 
section of the statutes. Concisely stated, the argument is that, as the re- 
lator, at the tinie of his arrest, was a deputy United States marshal, and 
was in the act of starting in the pursuit of a criminal for whose arrest he 
had a warrant in his possession, he was therefore engaged in the per- 
formance of an act enjoinéd upbn him by the constitution and laws of 
the United States, and had a right to carry a pistol, for the carrying of 
which he was arrested; and that it is imrnaterial that the acts which are 
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claimed to hâve been done in pursuance of the laws of the United States 
were done and performed outside of the limits of the district for which 
the relater had been appointed, and was serving as a deputy-marshal. 
This argument is ingénions, but it is unsound. It overlooks the vital 
principle running through our laws (and which is in fact admitted by the 
relator in another form) that, subject to certain well-defined exceptions, 
(not material to be stated hère,) the authority of the United States mar- 
shals and their deputies to act in an officiai capacity is confined to the 
repective districts for which they bave been appointed. Rev. St. § 787; 
Fletcher v. U. S., 45 Fed. Rep. 213, 214. In this case the relator was a 
deputy United States marshal for the western district of Tennessee, and 
the warrant which he had for the arrest of Bowers had been issued by a 
United States commissioner for that district. No part of bis district ex- 
tended into Mississippi. The warrant was effective only in the western 
district of Tennessee. Toland v. S-prague, 12 Pet. 300; Ex farte Gra- 
ham, 3 Wash. C. C. 456, 4 Wach. C. C. 211; Day v. Manufaduring Co., 
1 Blatchf. 628. Moreover, the officiai character of the relator could be 
recognized only in that district. Outside of that district, except in cer- 
tain spécial cases not material in this considération, he was simply a 
private citizen, and, as such, was anienable to the laws of the place 
where he chanced to be. He could not serve the warrant outside of bis 
own district, and bis officiai authority could be recognized only in that 
district. If he could not do the main act connected with the service of 
the warrant without bis district, neither could he perform, outside 
of his district, such incidental preliminary acts as are claimed in this 
case to hâve been done in the Une of his duty, and therefore in pursu- 
ance of the law. 

Much reliance, however, is placed on section 788 of the Revised Stat- 
utes. That section provides as folio ws: 

"The marshals and their deputies shall hâve, in each state, the same pow- 
ers in executing the laws of the United States, as the sherififs and their depu- 
ties in such state may hâve, by law, in executing the laws thereof." 

The argument in this connection is that as, in the performance of their 
duty, the sheriffs and their deputies in Mississippi bave a right to carry 
a pistol, therefore the relator, as a deputy United States marshal for the 
western district of Tennessee, being in Mississippi, should hâve the same 
right. That conclusion is a nm sequitur. That section of the statute 
will not warrant such a construction. It was never intended by that 
section to enlarge the territorial jurisdiction of the United States marshals 
and their deputies, which is the logical effect of the construction con- 
tended for. That section must be read and construed in -pari materia 
with section 787. When so read, it means simply that the marshals 
and their deputies, within their respective districts, shall bave, in each 
state, the same powers in executing the laws of the United States, as the 
sherififs and their deputies in such states may bave, by law, in execut- 
ing the laws thereof. It would greatly protract this opinion, and would 
subserve no useful purpose, to review the many authorities cited and 
commented upon by counsel, both in their oral arguments and their 
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briéTs BÎnoe fîlea.- It is SufBcient to say that none of them, it is belîeved, 
are Hîi^ctly ifa point; but, so far as they are applicable to the facts herein, 
theirprînciples bave been embodied in this opinion. 

This may be considered a hard case, in some particulars, on the re- 
later, who evideiltly had no intention of violating the laws of the state 
of Mississippi in arming himself with a pistol; but that considération 
touches the merifs of the défense in^he state court, rather than its juris- 
diction, and cannot influence this court in habeas corpiw proceedings. 

For the foregoing reasbns the judgment of the district judge is re- 
versed, with directions to take such further proceedings as eliall be in 
accordance with law, and not inconsistent with this opinion. Let an 
order be entered accordingly. 



' PrIESTLEY V. MONTAGUE. 

(Circidt Court, E. D. PénnsyVvanla. May 8, 1883.) 

1. Patiînts Fon Inventions— Intrinobment—Ribbbd Fabstcs 

A speciflcatipfl of letters patent No. 312,220, defined the invention as a fabrio 
ribbea on botli faces; the ribson bdth faces being formed of one and the same set 
of body warps, and showed througboutilhat the ohject of complainant's invention 
was to make tbefabric ri^bed and Jigijres on bolh faces; i-ibbed and mottled. fabrics 
'"" ' werei oia., Held, the words "set cf tSody warps" signify ail the warps of tliat de- 
scription upon the beam; and a fabrio consistiri^offaciog warps.lyingoutsideBtufE- 
, , Ing wefts, and formiug ridges on opposite sides of thèse stufSng wefts, the ridges 

and depresiionsbéi ng opposite to eact othér, is an infrlngement. 
B. Same — Joint Invention— Presumption. 

One of tWQ joint patentées whose testimony in ohief related to a différent subject, 
testifiedon cross-exaraination, that he simply told his co-patehtee "to niake the car- 
pet the same on both sidea. " Held insufflcient évidence to overcome the presump- 
,, ,, ition of tbfi patent that the invention was joint. 

Bill in. equity to.enjoin infringement of patent, No.. 312,220, for ribbed 
fabrics. Defendaiit's ia]jric çopsisted of facing warps lying on opposite 
sides of two picksofstufhhg, wefts and forming ridges on opposite sides 
of thèse stufBng ^véits, and binder wefts exterior to the facing warps, run- 
ning in the grooves between the ridges and bound down therein by bind- 
ing warps, whîch were held in position by binding wefts, two picks of 
£he stuûer weft alternative., with two picks of the binder weft. 

Shoemaker Léonard R. Fletcher and Furimm Sheppard, for complainant. 

Strawbriàge (St Taylor, for lesiiondeat. 

Butler, J. The complainant's patent is for an împrovement in car- 
pets, etc., the fabric being ribbèd and figured on both faces. The spéc- 
ifications say: ,; 

"In our iinproved fabric tlie body warps and filling \yefts for the rlbs are 
cbmbined with binder warps and binder wefts insucli niannerthata fabrio 
is produced which is ribbed on both ifaces, witii the ribs on the one face oppo- 
Bite to the grooves between the ribs on the other fiice, the ribs on both faces 
being formed by one and the aaioe set of body warps. It is tliis feature which 
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characterizes our invention. The binder wefts serve to deSne thé ribs aiid 
to hold them in place, and the binder warps, in addition totheir function as 
binders, serve to détermine on which of the two faces of the fabric the ribs 
shall appear, the ribs being always on that face of the fabric opposite to the 
binder warps." 

The spécifications, considered throughout, show qnile distinctly that 
the object of complainant's invention was the construction of a carpet, 
or other fabric, ribbed and figured on both faces, — the figures being pro- 
duced by the method of weaving as described. Svich a fabric had not 
previously been constructed. Ribbed and mottled fabrics are old; but 
they hâve no niaterial resemblance to the complainant's manufacture. 
Construing the claim of the patent in conformity with this view, there 
is no room we believe to doubt its novelty, — that the claim, read in con- 
nection with the spécifications, will bear this construction, is, in our 
judgnient, quite clear. The lang\iage "the ribs on both faces being 
formed by one and the same set of body warps," — which has given rise 
to this controversy, — might doubtless be construed as the respondent 
construes it, if severed from itsproper connection, with other language of 
the spécification. When read in this connection, however, and espe- 
cially in view of the inventor's object, (the construction of a fabric ribbed 
and figured on both faces by the method of weaving,) it will not bear 
any other than the one before suggested. The fabric described could 
not he woven according to the patent, with a différent construction of 
this language. Evidently a "set of body-warps," as the expression is 
hère employed signifies ail the warps of that description upon the beam; 
and the other language above quoted in this connection, signifies that 
the threads of this set of warps, manipulated by the jaquard so as to be 
used interchangeably on either side of the fabric, serve to form both faces, 
and to make them correspond in figure and in ail other respects. Any 
other construction would do violence to the manifest intention of the in- 
ventors, in using the language, and would defeat their object by render- 
ing the patent valueless. The défense that Priestley and Kunkler were 
not joint inventors, should not be sustained in the absence of unques- 
tionable proof that it is well founded. Such défenses are pureîy tech- 
nical and should not be favored . The only évidence appealed to was 
obtained irregularly, by the cross-examination of Mr. Priestley, whose 
testimony in chief related to a difierent subject. It was objected to at 
the tiine, and the court is now asked to strike it out. Possibly we should 
do so. AUowing it to stand, however, it is insufficient to overcome the 
presumption arising from the joint application and the patent, tt is 
meager and indefinite, or, rather, equivocal. He says he and Kunkler 
invented the fabric jointly, but further says he siœply told Kunkler "to 
make the carpet the same on both sides." What does this last expres- 
sion mean? The witness was not asked. Evidently he has not given 
us ail that transpired between him and Kunkler on the subjèct. What 
had taken place? How far had they proceeded when he told Kunkler 
to make it the same on both sides? Certainly it would be unsafe to 
overturn the patent upon such évidence. The respondent's fabric com- 
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plained of is identical with the coiûplainant's in appearance, is substan- 
tially so in construction, and in our judgment is manufactured by adopt- 
ing tbe essential features of the complainant's invention. We hâve said 
enougb to indicate the grounds of our décision, and it would be unprof- 
itable to enlarge upon the subject. A decree must be entered for the 
complainant. 



Whitcomb et al. v. Spring Valley Coal Co. 
(Circuit Court, N. D. Illinois. January 26, 1891.) 

1. Patents for Inventions— Issue to Assignée— Phesumption. 

Where a patent has been issued to the inventer in part, and in part to one named 
as his assignée, it will be presumed that the assignmen t was properly made and en- 
tered of record in the patent-olfice, as required by Rev. St. U. S. § 4895, providing 
that patents may be issued or reissued to the assignée of the inventer, but that the 
assignment must be iîrst entered of record in the patent-office. 
3. Same— Reissub to GuabdiaJî oe Insane Patentée. 

Where the patentée of an article bas become insane, the reissue of the patent 
may be made in the name of his guardlan, though the law (Rev. St. U. S. § 4916) In 
terms only authorizes a reissue to the original patentée, or his assigns, or, if he be 
dead, to his exécuter or administrator; and the reissue would be valid if issued to 
the insane patentée himself. 
8. Same. 

Even if the reissue of a patent to the guardian of an insane patentée were in- 
valid, because the law does net in terms provide for reissue to the guardian, no one 
but the patentée could complain. 
4 Same— Lâches. 

Where a patentée of an invention, after the issue of his patent, has become of 
poor health, and so mentally deranged as to be unable to attend to business, and 
afterwards insane, a reissue of the patent to his guardian two years and seven 
months after issue of the patent is not invalid, on the ground of lâches in not ap- 
plying for the reissue Wlthln two years. 

5. Bame — Reissue — Validitt. 

The reissue of a patent for an invention Is not invalid on the ground that the 
speciflcatioDs hâve been amended and the claims expanded beyond the original pat- 
ent, where the changes consist merelyin describing what was suggested in the orig- 
inal drawings and spécifications, or in explaining the f unctions or effeot of the mech- 
anism. 

6. Same— Mining-Machines. 

Reissued letters patent N"o. 9,408, Ootober 13, 1880, to Saràh J. Harrison, guardian, 
etc., (original patent No. 198,610, Deeember 35, lb77, to Jonathan W. Harrison, etc.,) 
covering a coal-mining machine for under-cutting and shearing in, or producing 
ôuts or excavations preparatory to wedging ont or displacing coal, are not void for 
want of novelty. 

7. Same. 

Reissued letters patent No. 9,439, November 3, 1880, to Sarah J. Harrison, guard- 
ian, etc., (original patent No. 319,090, September 3, 1879, to Jonathan, W. Harrison, 
etc.,) for a mining-machine, oonsisting of a cylinder, mounted on two wheels, and 
■ connected directly with their axle, so that it may be oaoillated by the oscillation of 
the axle, for the purpose of drilling and cutting in mining coal, are not void for 
want of novelty. 

8. Same— Handles to Machine. 

Letters patent No. 3?a,79g, September 38, 1880, to George D. Whitcomb and oth- 
ers, for improvementa in mining-machines, and consisting of the application of 
handles to a mining-maiohitie by which t o manipulate and mo ve it, are void for want 
, of novelty, in vie w of the, prier use of sijch hàndles on plo ws. . 

In Equity. .: 

Coburn & Thacher, for complainants. 
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Paul Bahewell and G. S. Eldredge, for défendant. 

Blodgett, J. The bill in this case charges the défendant with the 
infringement of reissued patents No. 9,408, granted October 12, 1880, 
to Sarah J. Harrison, guardian of Jonathan W. Harrison, an insane per- 
son, and Charles R. Miller, assignée of one-half inteiest in said patent, 
for a "coal-mining machine," (the original patent, No. 198,610, having 
been granted December 25, 1877, and issued to said Jonathan \V. Har- 
rison and J. E. IngersoU, as assignée of one-half interest therein;) reis- 
sued patent No. 9,439, granted November 2, 1880, to said Sarah J. Har- 
rison, guardian, etc., John J. Harrison, and Orange Butler, (the orig- 
inal patent being No. 219,090, granted to Jonathan W. Harrison, and 
the said John J. Harrison and Orange Butler, assignées of Jonathan W. 
Harrison, on the 2d of September, 1879;) and patent No. 232,792, 
granted to George D. Whitcorab, Sarah J. Harrison, John J. Harrison, 
and Orange Butler on the 28th of September, 1880. 

The scope and purpose of reissued patent No. 9,403 is explained in 
the opening paragraph of the spécifications: 

"This invention relates to a macliine or apparatus for under-outting and 
shearing in, or producing any other cuts or excavations, such as are required 
in mining eoal prepaiatory to wedging eut or displacing the massof material. 
The machine is constructed witli a reciprocating drill or piclî of peculiar con- 
struction, operated by a piston worked by cornpressed air or steam, under 
contrql of either a rotary or reciprocating valve, deriving its motion from 
bucket-'wheels which areactuated either by a carrent or by direct pressure of 
air or stearo conducted from the supply-pipe from which tlie drill-piston is 
worked. * * * ïhe peculiarity in the reciprocating drill or pick consists 
in forming it wJth a double flaring point and a concave face, whereby it is 
caused to eut properly in line, and is preserved from deflection by contact 
with the eoal, the piston-rod which carries the drill or pick being guided so as 
to keep the working face in one plane." 

Infringement is charged as to the first, second, and third daims of 
this patent, which are: 

"(1) In a coal-mining machine, a drill-rod of irregnlar form in cross-sec- 
tion, in combination with a nose on the end of the piston cylinder, provided 
with a bearing for the drill-rod corresponding in shape to the contour thereof, 
whereby said drill-rod is guided, supported, and prevented from turuing, sub- 
stantially as described. (2) The combination of the concave-faced or double- 
pointed pick-head, A, and the rod, B, having a longitudinal reciprocating mo- 
tion, and guided by a tongiie or groove, so as to retain the pick-points in a 
vertical plane. (3) The combination of the drill or pick. A, a, a', the piston- 
rod, B, the cylinder, C, and the cylinder head, D, constructed with a project- 
ing nose, D', provided with means for guiding the drill-rod, in the manner 
explained." 

An important process in the work of mining eoal is "the shearing in" 
or under-cutting by making a deep horizontal eut under the mass of eoal, 
beginning at the front and working back, so that the body of the eoal 
above the eut may be broken down or wedged off into pièces readily 
handled for removal from the mine; and one of the necessities of the eut 
is that it must be deeper at the front than at the rear, so thàt the blocks 
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of coal may fall away as' Ih'ey are wédged off frotn the niass. And ,' while 
the, proof ,shows,tl)at many attempts hâve been made to produce a ma- 
chine whichwill do this work, no pràctical, successful machine seems to 
hâve béen devised until those coveïed by the patents involved in this 
suit, and up to the advent of this machine the undercutting was done 
by hand, with picks. Thèse machines are made comparatively Hght, 
so that they are readilj' handled and kept to their work by the strength 
and attention of not to exceed two mën, and embody the characteristics 
of a power tool; that is, an implement where the working force is com- 
pressed air or steam, but with suoh working force applied and directed 
by the worknien. The peculiar and new and meritorious feafures of 
this patent, as claimed by the patentée, are: 

"(1) ïhe long cylinder npse projecting from the cylinder head, adapted to 
follow into the cliannel as it is eut out, so as to keep the support for the pick 
near to the point where the blovvs are delivered. (2) The holding of the 
pick-rod witliin this nose in a bearing of irregular shape, so that the rod bas 
a long firm support, whichmay beextended into the eut under the coal while 
the pick is held from turning, so that its blows are always delivered in the 
sarae straight Une. (3) The particular form of the cutting edge or point of 
the pick, thèse points being, first, to engage the coal, thus giving the pick a 
flrm hold upon the inaterial it attacks, keeping it from gkincing as it delivers 
its blows." 

Reissued patent 9,439 has several peculiar features, but the only one 
in controversy in this case is described in the following quotation from 
the spécifications: 

"The cylinder is mounted on two wbeels, being connected directly to their 
axle, so that tli3 cylinder may be osciljated by the oscillation of the axle, and 
the center of oscillation is the saine as the center of the révolution of the 
wheels." 

And the claims upon which infringement is charged are the first, sec- 
ond, and third, which are: 

"(1) In a coal or rock drilling machine, a pair of supporting-wheels, in 
combination with the drill cylinder rnounted on the axle of said wheels, sub- 
stantially as and for the purpose set forth. (2) In a coal or rock drilling ma- 
chine, a pair of supporting wheels, in combination with a drill-cylinder, ar- 
ranged to oscillate about a center coincident with the center of révolution of 
the supporting wheels, substantially as and for the purpose set forth. (3) 
ïhe supporting and carrying wheels, W, in combination with the drill cylin- 
der or cylinders, C, attached directly to the axle of the carrying wheels, sub- 
stantially as described." 

The proof shows that, by mounting the machine on wheels as de- 
scribed, it is made more manageable and effective, and capable of being 
more readily moved, and the blows delivered at the required points of 
attack with greater facility and accuracy. 

Patent No. 232,792 relates to improvements on the machine described 
in the two preceding patents; the improvements covered by this patent, 
which are in question in this case, being the application of handles by 
which the more easily to move and manipulate the tnachi|ne, and a chisel- 
shaped pick, which features are covered by the third and fifth claims: 
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"(3) In a mining-machine, the arms, P, sliding in guides, Q, and adjustable 
by itieans of pins, q', and holes, jp, substantially as shown and described." 

"(5) The chisel-shaped piek, R, having the V-shaped notch in its edge, 
substantially aa and for the purpose set forth." 

The défenses interposed in this case are: (1) That both the reissued 
patents are void, because the original s of thèse patents were issued to 
Jonathan W. Harrison as the inventer, and to certain assignées named 
in éach of the patents, and that the reissues are to Sarah J. Harrison, 
gjuardian of the patentée, an insane perspn; while the law only allows 
a reissuç to be made to an assignée, executor, or administrator of the 
patentée, and does not authorize a reissue to the guardian of an insane 
patentée. (2) That the original patents wbich formed the basis of the 
two reissues 9,408 and 9,439 were ail grauted ip the alleged invçntor, 
assignor of certain interests therein to otherpérsons, and there,,ii^.no 
proof in the record that Jonathan W. Harrison ever assigne^ any inter- 
est in the invention tp the respective persons nanaed as assignée wbich 
the patent purporfs' to vest' in thpse ;assignee8. (3) That the reissped 
patents are void because of délay iij applying for the reissues, and be- 
cause the réissues are broader than isallowableunderthelaw. (4) That 
ail said paténïs are void for wànt of novelty. (5) That defendaiit does 
not infringe. , -^ 

ï will consider, first,' the second objection urged. Section 4895 of 
the ileVised Statutes provides that "patents niay be issued or reissued 
to the assignée of the inventor or discoverer, but the assignment must 
first be entered of record in the patent-office.", The original patent No. 
,198,Ç10 having beenigsued to Jonathan W. Harrison, assignor of one- 
h^lf'tô Ingersoll, and original patent No. 219,090 having been issued 
tpHarrisoii," assignor of orle-third each to John J. Harrison and Orange 
Butler, the court will,, in the absence of proof to the contrary, présume 
than an assignment bf ohe-half interest in the invention was properly 
made by Harrison, the inventor, to Ingersoll, ^nd to John J. Harrison 
and Butler, beforé the issue of the patent, and thàt such assignment was 
duly eiïtered of record in the patent-office; the gênerai rule being that acts 
done by public ofiSçers in the course of officiai duty hâve been regular, and 
in accordance with their authority, until the contrary is shown. Ross v. 
Eeed, l'\yhèât. 482; U. S. v. Arredondo,^ fét. 6dl;Strother.\. Lucas, 12 
Pet. .410;' Railroad Co. v. Sfimpson, 14 Pet. 448; Wilkes v. Dinaman, 7 How. 
89; Miriter v. Crommelin, 18 How. 87. Under this statute, the comrais- 
sionçr of patents is as niuch bound to act upon proof of the assignment of 
the invention, or of an interest therein, which is brought to his attention in 
accordance with the statute, as he is to pass uppn any other matter of 
fact required to be passed upon by him in. the course of the proceeding 
for the issue of the patent, and his décision upon such matter of iîict is 
certàinly prima fade évidence of the existence ofsuch fact. Nail Factory v. 
Corning, 1 Blatchf. 467; Teesev. Phelps, 1 McAU. 48. He, passes upon 
the fact that the device for which tbe patent is çought isnew,,and there- 
fore patentable; and his décision on that question is primo. /a«e évidence 
of novelty, and throws the burden of prpof upon the parties asserting 
want of novelty. So, also, he passes upon the question of fact as to 
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whether the inventer hàs assigned an interest in the invention by an as- 
signmént entered of record îia the patent-office; and if a patent is issued 
in part to an assignée, the presuniption is that an assignaient of such 
interest had been properly entered of record in the patent-office. 

It is urged by the learned counsel for the défendant that the commis- 
sioner of patents has no judicial powers, and therefore no judicial ex- 
amination of the sufficiency of thèse assignments or transfers can be 
made until they are called in question in some forum having power to 
examine into and paSs upon them. But, with the presumption of regu- 
larity which accompanies the officiai acts pf a public officer, the party 
calling thèse acts in question must, if he wishes to hâve a judicial ex- 
amination of thèse assighments or their légal effect passed upon judi- 
cially, make an issue upon them, and put in some proof of want of suffi- 
ciency or regularity. In this case, it is true, the défendant by its answer 
denied that the assignments had been made to IngersoU of a half inter- 
est in the invention covered by patent 198,610, and also denied that 
any assignment of an interest in the invention covered by patent No. 
219,090 to John J. Harrison and Orange Butler had been made, and 
demanded strict proof of such assignments. So défendant also denied 
that Jonathan W. Harrison was the original and first inventer of the de- 
vice covered by this patent. But the production, of the patents tbem- 
selves is sufficient prima fade proof of the respective assignments, and of 
the fact of invention by the said Jonathan W. Harrison, to meet defend- 
ant's demaud for proof, and put défendant upon proof to overcome the 
prima facie case made by the patents. 

As to the first objection urged, it is claimed that patents No. 9,408 
and No. 9,489 are void, because they are not issued to Jonathan W. 
Harrison himself, but, as far as his interest is concerned, are issued to 
Sarah J. Harrison, guardian of Jonathan W. Harrison, an insane per- 
son. The first of thèse original patents was issued to Jonathan W. 
Harrison and one IngersoU, his assignée of a hâlf interest, December 
25, 1877, and the olher original patent was issued September 2, 1879. 
The reissue of the first-mentioned patent was applied for in August, 1880, 
by Sarah J. Harrison, guardian of Jonathan W. Harrison, and the other 
parties interested in the patent. And it also appears from the proof 
that Jonathan W. Harrison resided in the state of Michigan at the time 
both the original and reissued patents were issued; th^t the said Jona- 
than W. Harrison's health becarrtô poor, and that he becanie nervous 
and flighty, with indications of insanity, duringtheyears 1878 and 1879; 
and that in the early part of 1880 he became insane, and was sent to the 
insane asylum, and adjudged insane, by the probate court of Jackson 
county; and that Sarah J. Harrison, his wife, was appointed hisguardian 
before the date of either of thèse applications for a reissue. The statute 
of the state of Michigan in force at the time of this application for the 
appointment of a guardian' (sections 6314-6316) provides that an ap- 
plication may be made by the relatives of an insane person to the judge 
of probate of the proper county for the appointment of a guardian for an 
insane or incompétent person, and that after notice of such application 
for such supposed insahe or incompétent person such judge may, after 
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full hearing, appoint a guardian for such insane person, and that such 
guardian shall hâve full power to dispose of and manage the estate of 
such insane person. In Kinney v. Harrett, 46 Mich. 89, 8 N. W. Rep. 
708, it was held "that the guardian may dispose of the personal estate 
of the ward , but cannot dispose of the real estate without license from 
the probate court." 

Section 4916 of the Revised Statutesof tlie United States provides for 
the reissue of patents in case of defective spécifications or insufficient 
claimS) etc., to the original patentée or his assigns, or, if he be dead, to 
his executor or administrator, but does not, in terms, authorize a reis- 
sue to the guardian of an insane person. The question of the right of 
the guardian of an insane patentée to apply for a reissue of his patent 
does not seem to hâve ever been judicially settled; at least, the industry 
of counsel, and my own researches, bave not shown any décision on the 
question. It is very clear from the proof in this case that at the time 
thèse reissues were applied for, and for several nionths prior thereto, the 
patentée, Jonathan W. Harrison, was wholly incapable of applying for 
a reissue, or of managing his own affairs in any manner, and, if any per- 
son cQuld protect his interest in the invention he had made by applying 
fora reissue, such application must be made by his guardian. As the 
guardian was then in full possession and control of the estate of her ward, 
I eau see no fatal error in the issue of the reissued patents directly to the 
guardian, although it might, perhaps, hâve been equally valid if issued 
to the insane person by name. Suppose this guardian of the insane pat- 
entée had, in the course of her duties, taken a note from a debtor of the 
ward payable directly to herself as such guardian, instead of making it 
pa3'able to the insane person, I take it for granted that the note would 
hâve been a valid note in ail respects, and that the action of the guard- 
ian in dianging the title of the indebtedncss directly to herself, in her 
représentative capacity, would not bave vitiated the transaction, and the 
act of the guardian now in question seems to me in ail respects wholly 
analogous to that which I bave supposed. 

The guardian was acting in a capacity purely représentative, but upon 
the facts in the case, and on the face of the patent itself, could claim no 
Personal interest in the reissued patent; it runs to her in her représenta- 
tive capacity, and belongs as much to the insane person as if it ran di- 
rectly to him by name. It leaves no opportunity for the guardian to 
wrong either the public or her ward. No one, I think, would contend 
that Mr. Harrison lost his right to a reissue by reason of his insanity, 
nor does there seem to be any ground for doubt that the application for 
a reiss'uewas properly made by his guardian. The only question is, 
does the technical issue of the patent to the guardian, as far as it covered 
the interest of her ward, invalidate it? In Wihonv. Rousseau, 4 How. 
646, an extension of a patent was granted to the administrator, the pat- 
entée being dead, although there was at that time no law authorizing the 
grahting of an extension to an executor or administrator, and the statute 
in regard to extensions in terms authorized an extension onl)' to the pat- 
entée. And the same disposition togive a libéral construction to the 
V.47F no.9 — 12 
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patent laws, so as to secure the full bBnefit of the patent to thoèe entîtled 
to it,is sbown by the suprême court in the case of Grant v. Raymond^ 6 
Pet. 243. , ■ Guided by the same libéral spirit evidenced by this and other 
decisifans which might be quoted, I hâve no doubt that this reiSsue to 
Mrs. Harrison, as guardian of her insiine husband, is a valid reissue, 
both as to the interest of her husband and the other patentées. It seeœs 
to me that thèse reissùes would bave been equally valid if madeto either 
thé guardian, or made; direct to Jonathan W. Harrison. The substan- 
tial interest— that is, the propèrty right in the inventioTi— .would hâve 
been eqùally protected in either form of reiissué. Further than this, I 
do not see that any one but Jonathan W. Harrison. could be heard to 
complain as to thèse reissues to bis wife as bis guardian, and the proof 
shows that he has recovéred bis reàèon, and bas been maoaging bis own 
atï'airs since 1884, but there is no proof that he bas at any time repudi- 
ated the action of the patent-office in making this reissue to bis wife and 
guardian. . ,,1: ; 

! As to tl,ie third point,- that thèse reissued patents are void— Firsi, be- 
caxTse.the patentée was guilty of lâches in not applying for the reissues 
at an; earlier day; and, second,, because the claims hâve beeu.expanded 
beyond what was allowable in the original spécifications. The first orig- 
inal patèni, No. 198,610, was granted December25, 1877, and the reissue 
applied for.August 9, 1880, and the reissue granted October 12, 1880, 
80 that a little dver two yeîars and seven months intervened between the 
original issue and the application for the reissue. The proof, however, 
shows that theinventor^ Jonathan W. Harrison, was in poor health, and 
ht times nientally deranged during the years 1878 and 1879, so.that;be 
was mueh of the time unfitito attend to;business, and that in the spring 
of 1880 he became wholly insane, and continued so about four years, or 
until some time in 1884. I do not understand the oas^s oî Miller v. 
Bridgeport Brass Cb., 104 U. S. 350, and James v. Cainphdl, Id. 356, 
as laying down the inexorable rulethat an application for a reissue 
must be made within two years afterthe issue bf the original patent. 
The court ïn : thèse cases, as I construe the décisions,,: only intended to 
insist thata party could not sleep upon his rights after a defect in his 
patent had been discovered, and that he was bound to discover it within 
two years, as a gênerai ruie; but so strict a rule can hardly, with justice, 
be applied to a person who is insane, or so far bordering on insanity as 
tobe at times incapable of managing his business from the time his 
original patent issues. Hère the ill health and partial mental dérange- 
ment of the patentée which intervened very soon afterthe issue of the 
original patentNo. 198,610seems tome is an ample excuse forthedelay 
that occurred in making the application for the reissue ofthat paterit; 
while the application, for the reissue of patent No. 219,090 was applied 
for in about 13 months after the issue of the.original, thus comingclearly 
within the gênerai rule laid down in. the two cases referredto.: 

As to the objection that the spécifications bave been amended and -the 
claims expanded in the reissue. The statute allôws the revision and 
correction of the spécifications oQ' an application for a reissue.. In Carew 
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V. Fabric Co., 3 Cliff. 856, it was held"thatan apiilicant for reissue may 
redescribe his invention, iànd include in llis description and claims, not 
only what was 'well described before, but also what is suggested in the 
original drawings, spécifications, and patent-offîce niodels;" and I know 
of no décision which bas essentially changed the ruling thus laid down. 
An examination of the original and reissued patents shows no amend- 
ment or change in the spécifications as to the description of themechan- 
ism of the devices covered by the two patents, the interpolated matter 
being wholly explanatory of the functions or effect of the mechanism. 
For illustration, near the foot of the second claim of the second patent 
of the reissue, immediately preceding the paragraph, "I ara aware that 
the rotary drills," etc., the foUowing paragraph, not found in the origi- 
nal, is inserted: "The projectiiig nose or end, D', of the cylinder head, 
also pro vides a long bearing for the drill-rod, which gives strength and 
steadiness to the drill in its reciprocations." Now, this paragraph does 
not describe a new élément of the mechanism, but only suggests the 
function or utility of the projecting nose, D', in steadying the drill. This 
is clearly no material change in the description of the patent, but only 
a statement of the utility of this one élément of the combination covered 
by the first claim. The guiding nozzle or projecting end of the cylinder 
head being fully described in the original patent, obviously the new 
claim, which is claira 1 of the reissue, could hâve been supported by 
the original spécifications and drawings which describe this projecting 
nose, D'. In the original patent No. 219,090 the drawings showed 
cylinders mounted on an axle with two wheels, while the spécifications 
describe them as mounted on wheels, and a clause is interpolated into 
the spécification of this reissue requiring the cylinder to be mounted on 
two wheels, and connected directly with the axle, so that the cylinders 
are oscillated by the oscillation of the axle. But this is manifestly an 
allowable revision and correction of the spécification, as it only makes 
the spécification agrée more fully with the drawings. Ail the other new 
matter in the spécification to this reissued patent is merely explanatory 
of the functions of the machine, or some of its principles. In fact, as I 
read them, the most that can be said of any of the changes in the spéci- 
fications of the reissue of either of thèse patents is that they serve to 
make more clear and elucidate what appears in the original. The new 
claims which are the first, second, third, and fourth claims of patent 
No. 9,439 are ail for features found in the drawings and spécifications of the 
original patent, and, as this reissue was applied for within a little over 
a year after the issue of the original, I do not see that the objections to 
it are well taken. 

Upon the question of want of novelty in thèse patents, a large number 
of prior patents, both American and English, are introduced; but I can 
say generally that I find in neither of them any device which covers or 
anticipâtes the claims which are covered by the claims in question in 
the two reissued patents. The nearest approach to the Harrison ma- 
chines, perhaps, of any of the patents cited, is the English patent of 1870 
to Osterkamp. This may be said to be a power tool, and in many of 
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its features resembles in its mode of opération, and the facility with which 
it is handled, the Harrison machine; but it lacks the irregular fonn of 
the drill-rod in cross-section, and the bearing of the drill-rod correspond- 
ing to its shape, whereby the drill is held in the same position while de- 
livering its blows. This may be said to be but a slight change, but it 
constitutes the différence between a drill for boring a hole into a rock 
and a machine for shearing in under a body of coal. A deep gash could 
not be eut with facility with this Osterkamp machine, but only a séries 
of round holes drilled into the body of the coal, even if it were applied 
to the work for which the Harrison machines were designed. It is true 
that several of the machines cited as covered by former patents are 
mounted ou wheels, but theyareinvariably mounted on four-wheel truck 
platforms, or on trucks in the form of a wheelbarrow; but noue of them, 
so far as I can see, are balanced upon tlie axle of the carrying- wheels so 
as to admit of the facility of handling which is given to the Harrison 
machine by the wheels upon which it is mounted. 

As to the Whitcomb patent No. 232,792, infringementis charged only 
as to the third and fifth claims which embody the éléments of the sliding 
or adjustable avms or handles, and the chisel-shaped pick with a V-shaped 
notch in its edge. Both thèse claims are, I think, anticipated in the 
prier art. The patents to Huff of June, 1869, and Rafierty of April, 
1872, both show adjustable handles attached to a plow; and I can see 
no reason why the adjustable handles which are covered by the third 
claim of this patent are not, in ail resiDects, like the adjustable handles 
of the HufF and Rafferty patents, and that they perform precisely in this 
patent the function which they did upon the plow patent. And it is 
admitted by complainants in their brief that the chisel-shaped pick, with 
the V-shaped notch in its edge, is anticipated by the Walton patent No. 
144,808, of November, 1873. 

. Upon the question of infringement, the proof shows that défend- 
ant uses a coal-mining machine, worked by compressed air, having 
a drill-rod of irregular i'orm in cross-section; that this drill-rod works in 
a nose or extension of the piston cylinder, whereby it is guided and kept 
to its work; that the drill-rod bas a reciprocating motion; that its machine 
bas a double-pointed pick-head; that the machine is mounted on two 
wheels, so as to rock or oscillate on the axle. In fact, the defendant's 
machines, so far as working éléments and their function and mode of 
opération are concerned, embody ail the features and éléments of the 
machines covered by the first three claims of the two reissued patents. 
I therefore conclude that the reissued patents No. 9,408 and 9,439 are 
valid, and that the défendant bas infringed the first three claims of each 
of said patents, for which an accounting for profits and damages should 
be had; and I further find that in the patent No. 282,792, to George D. 
Whitcomb, assignor, etc., the third and fifth claims of that patent are 
void for want of novelty. 
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WiriTcoMB V. Spring Valley Coal Co. 

(Circuit Court, N. D. Illinois. January 26, 1891.) 

1. Patents fok Inventions — Noveltt — Mining-Machines. 

Letters patent No. 267,047, to George D. Whitcomb, November 7, 18S2, for a coal- 
mlning raachiae, covering (claim 8) the combination of an inclined platform and 
mining-machine, the platform sloping towards the work of the machine, so as to 
hold it to its work, and assist in overcoming the recoil from the blow of the pick, 
is not void because it required no inventive genius, nor for want of novelty, either 
because of the use of an inclined platform in artillery to prevent the reooil of the 
gun, or otherwise. . . 

2. Same — Infkingement. 

Letters patent No. 335,328, to George D. Whitcomb, February 2, 1886, for a mining- 
jnachine, covering (claim 6) a main air-inlet, and inlet and exhaust ports of the 
valve-motor, having their valves arrangea at the rear face of the machine below 
the top thereof, is not infringed by the usé of a machine which acts by the direct 
pressure of the air upon the cylinder. 

In Equity. 

Qoburn & Thacher, for complainant. 

Paul Bakewell and G. S. Eldredge., for défendant. 

Blodgett, J. This is a bill for an injunction and accounting by rea- 
son of the alleged infringement of patent No. 267,047, granted November 
7, 1882, to George D. Whitcomb, for a"coal-uiining machine," and pat- 
ent No. 335,328, granted February 2, 1886, to George D. Whitcomb, 
for a "mining-machine." Patent No. 267,047 covers several improve- 
ments in coal-mining machines, but the only feature of the patent brought 
in question in this case is that covered by the tbird claim, which is de- 
scribed in the patent as- — 

"An inclined portable platform, upon which the mining-machine is placed 
when in opération. It is made to slope towards the work of the machine, so 
that the weight oC the machine holds it to its work, and assists to overcome 
the recoil from the blow of the pick, The incline of the platform also enables 
the operator to give thé machine a downward pitch, so that the weight of the 
piston and piston-rod assists in giving force to the blow of the pick. This 
inclination of the platform opérâtes in this vvay to save power, and assist the 
operator in operating the machine and holding it toits work. I ordinarily 
make my platform double, with loose sections, and in such manner that the 
machine is moved laterally from one platform to auother, as it is moved from 
place to place in its work, " 

This feature of the machine is covered by claim No. 3, which is: 
"(3) The combination of theJnclined platform, M, and mining-machine, 

for the purpose of holding the machine to its work, substantially as specifled 

and shown." 

Patent No. 335,328 bas nine claims covering features which are claimed 
as improvements upon the machine described in the first-mentioned pat- 
ent, and also in the machines covered by the patents involved in the 
precediug suit pf Whitcomb and others against the same défendant, but 
the only claim involved in this case is No. 6, which is: 

"(6) In a mining-machine of the character described, the main air-inlets, 
and inlet and exhaust ports, L and N, of the valve-motor, having their valves 
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arrangea at the rear face of the macliine, below the top thereof, stibstantially 
as and for the purposes specifled." 

The défenses interposed in this case are (1) want of novelty, (2) non- 
infringement. 

As to the alleged infringement of patent No. 267,047, the proof shows 
that the défendant uses an inclined platform in connection with its ma- 
chines, the same as is described in and covered by the third claini of the 
patent, and I can see no escape, under the proof, from the charge of in- 
fringement in this case. 

As to the défense of want of novelty, the only défenses interposed are 
(1) that the device is so simple and common that it required no inventive 
genius to devise and put it in opération in connection with the under- 
cutting machine; (2) that the same device had been used in connection 
with artillery to prevent the recoil of the guns. 

I think there can be no doubt from the proof that this inclined plat- 
form bas added much to the effectiveness and managability of the ma- 
chine. Its effect is very tersely deëcribed in the citation I hâve made 
from the spécifications, as enabling the operator to give the machine a 
downward incline or pitch, so that the weight of the machine and jjiston- 
rod assista in giving force to the blow of the pick; and, in this brief de- 
scription of its utility, the opération of the device and the device itself, 
in combination with the mining-machine, is differentiated from the in- 
cline used in connection with artillery. In the artillery device, the in- 
cline was placed at the rear of the gun, so that when discharged the gun 
would ascend the incline, and thereby add its weight to mollify the recoil, 
and cause it to return to its place, while the inclined platform in this 
case is to be used to hold the machine in such position as to enable it to 
give its blows most efïectively. It is not the quantum of invention that 
détermines the validity of a new device, but the only question is, is it 
new and useful? The utility of this inclined platform, in combination 
with the mining-machine, is clearly established; in fact, as the défend- 
ant uses it, I do not think it lies in its mouth to deny its utility; and, 
as far as its novelty is concerned, nothing in the préviens art shows a 
platform of this character in combination with a mining-machine like 
this, I thinkj therelore, the patent is valid, and the défendant has in- 
fringed it. 

As to the sixth claini of patent No. 335,328, I do not think the de- 
fendant's device infringes this claim. The defendant's machine acts by 
the direct pressure of the air upon the cylinder, while, in the complain- 
ant's machine, the spécial iœprovement covered by this claim opérâtes 
upon and is adapted only to what is called a " valve-motor," which opér- 
âtes in an entirely différent manner from the defendant's machine. I am 
therefore of opinion that the défendant does not infringe the sixth claim 
of this patent. A decree may therefore be prepared finding that the de- 
fendant has infringed the third claim of patent No, 267,047, and fot 
an injunction and accounting. 
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Campbell Peinting-Pbess & Manuf'g Co. v. Manhattan Ry. Co. 
(Circuit Court, S. D. New York. Septembor 21, 1891.) 

Patents for Inventions— Infringement — Temporart Isjunction. 

Where the owner of a patent for an invention used in car-couplings is notmerely 
a user of the patent, but licenses its use by others, a railroad company will not be 
temporarily enjoined, in a suit for infringement and damages, from using such in- 
f riûgiftfe couplings as It already bas in use, where the parties are wide apart in 
theîr views as lo the proper amount of royalty, but may be eDJoiaed from the use 
of any others which may infringe. 

In Equity. 

Suit by the Campbell Printing-Press & Manufacturing Company 
against the Manhattan Railway Company, to compel défendant to ac- 
count for and pay over ail profits derived by it from the use of an ira- 
provement in valves, used in its car-couplings, the patent on which was 
owned by complainant, and for a preliminary and permanent injunction 
to enjoin défendant from rnaking, using, or selling any apparatus con- 
taining the invention covered by the patent. 

Chas. De Hart BrmoeVi for complainant. ^ 

Davies, Short & Townsend, for défendant. 

Lacombe, Circuit Judge. The validitj' of the patent being practically 
conceded, and it being apparently easy for the défendants to substitute 
other couplings q,uite as efficient as the infringing devices, I should be 
inclinèd to gràrit this injunction in such form as vvould àllow the change 
to be madè without ùndue inconvenience to the traveling public. It 
appèàrs, howéver, th'àt complainant is not hierdya user of the patented 
article, but seeks to beriefît uhder the patent by licensing the use of the 
coupiHrigs by others, and that the parties are wide apart in their views 
as to the proper amount of royalty. I feel constrained, theiréfore, to 
refuse à preliminary injunction as against such infringing couplings as 
are now in use. Hoe v. Knâp, 27 Fed. Rep. 204; Hoe v. Daily Adveriiser 
Corp., 14 Fed. Rep. 914; New York Grape Sugar Co. v. American Grape 
Sugar Ce, 10 Fed. Rep. 835; Pulbnan v. Eailroad Co., 5 Fed. Rep. 
72; Morris v. Lowell Manuf'g Co., 3 Fish. Pat. Cas. 67. Complainant 
may, however, take an injunction against the use of îiny others which 
may infringe hiS pateAt, and of course, if he can show any ground for 
distrustiug defendant's ability to pay the damages and j)rofits, may ap- 
ply for security. 
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The Dennis Valentine. 

Laverty et al. v. The Dennis Valentine. 

(District Court, D. Connecticut. September SI, 1891.) 

1. Salvaqe — Amount of Compensation. 

A steam-lighter, upon her machinery becoming totally disabled, weut ashore in 
New York harbor. A steam-tug, by request, came to her assistance as it was 
passing, and without danger to itself puUed ber off, and towed her to a place des- 
ignated. The lighter was not in imminent danger, and would in time hâve lound 
otber assistance. The tug was only engagea one and a hall hours in the work, and 
its other business was not interfered with or injured. Held, that $100 was a suffl- 
cient allowance as salvage for the services of the vessel. 

2. Same— CosTS. • 

A libel for salvage was filed by the owners only of a vessel, and not also on behalf 
of the master and crew. When the answer was filed a tender was made and re- 
fused, which by the decree was held sufflcient and awarded libelants, with costs 
up to the time the answer was filed, less the amount of olaimants' costs since that 
time. The decree also provided that a certain amount should be paid the œaster 
and crew on the libel being amended so as to make them parties. Held, that the 
master and crew should not be allowed any costs except clerk's fées which accrued 
since the filing of the answer, since they were not parties to the libel before its 
amendment ; and that, as they were not responsible for the refusai of the tender, 
their compensation should not be diminished by claimants' costs. 



In Admiralty. 

Carpenter <& Moshcr, for claimants. 

A. L. Shipman and /. A. Hyland, for libelants. 



Shipman, J. This is a libel for salvage. The Dennis Valentine, a 
steam-lighter worth $5,000, on the morning of April 7, X891, while on 
her way from Elizabethport to Stamlord, Conn., with a cargo of iron 
water-pipes, worth, with the freight, $3,930, "slipped an eccentric," 
whereby her machinery was wholly disabled. The accident happened 
after the lighter had passed through Hell Gâte, and was between the 
Middle Ground and Lawrence Point. Her captain thought it best to 
let the vessel drift ashore, which she did, and went ashore, about 9:20 
A. M., about 100 feet southward and eastward of Woolsey's dock, head- 
ing eastward, and broadside to the shore, upon a bottom which was 
sand interspersed with cobble stones from the size of a man's head to 
100 pounds in weight. The Valentine, with her cargo, drew about 
7J feet. The tide rises at this point about 7 feet, and was begin- 
ning to run ebb. The wind was north-west; Ihere was a good sailing 
breeze, and the weather was fair. The captain caused the lighter to list 
inshore, and she lay easily and without pounding. Immediatelj' after 
she grounded her captain signaled for help to the steam-tug Thomas Y. 
Boyd, which was coming to the westward with a schooner in tow. The 
Boyd heard the signal, but proceeded on her way, and when she reached 
Negro point, about a mile from Woolsey's dock, met the ferry-boat F. 
P. James, on her reguiar trip from Ninety-Ninth street to Collège Point. 
The master of the Boyd informed the captain of the James of the Val- 
entine's mishap, and that she needed help. The James, a side-wheel 
ferry-boat, 147 feet long, went to the assistance of the Valentine, backed 
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towards her stern, threw a heaving line, whieh fell short, drifted down 
with the tide, approached the lighter a second time, threw another line 
•which missed, when some one threw a line from the Valentine, which 
became fouled and missed, The captain of the James moved ofif for a 
third attempt, when he saw the Empire approaching with a tow, and 
supposing that she would go to the help of the Valentine, and do the 
work with less trouble and delay, therefore resumed his regular trip to 
Collège Point. The Empire, a steam-tug, worth $11,000, and a staunch 
and well-equipped beat, owned by the libelants, had at the time rounded 
Negro point, with a schooner loaded with stone in tow, and bound for 
Riker's island. The captain of the Empire saw the Valentine, and that 
the James was leaving her. With the permission of the schooner, he 
cast her off, collected his towage, proceoded forthwith at 9:35 a. m. to 
the assistance of the lighter,. backed towards her, and threw a line, which 
missed. The Empire drifted by, backed again, came nearer than before 
to the lighter, again threw a line, which was caught, and a hawser was 
fastened from the bow of the Valentine to the stern bitts of the Empire. 
When the Empire got into proper position, and the captain had given a 
signal to his pilot by a jingle bell to crowd on steam, steam was crowded, 
and, after a pull of a minute ortwo, the Valentine was pulled oflF, and 
was towed, at her request, to Whitestone. The Empire was engaged in 
the help of the lighter about one and one-half hours. The Valentine 
received no damage. Her bottom was not scraped. 

There are two controverted questions in the case. The first and most 
important is as the extent of the Valentine's danger in case prompt help 
had not been given. The libelants are of opinion that there was a neces- 
sity for speed, or the attempt would hâve failed until the next high wa- 
ter, and that the lighter would hâve been in danger of serious injury if 
she had been compelled to stay aground till another tide. Tugs are 
cônstantly passing by Woolsey's dock, both from east and west, and the 
mishaps of the Valentine would not hâve been unknown. Some other 
tug would hâve gone to her assistance if the Empire had let her alone. 
Water does not fall at Woolsey's dock until one or two hours after high 
water, although the current is running ebb during that time. This is 
owing to the fact that the Sound tide and the East River tide run in op- 
posite directions, and meet at Throgg's neck, and the Sound tide keeps 
• the water high at the easterly end of the East river for one or two hours 
after the current begins to ebb. By the officiai tables, it was high water 
at Woolsej'^'s dock on the morning of April 7th at 9:54. I think that 
in that abundantly frequented part of East river the Valentine would not 
probably bave been compelled to wait for another tide. Promptness 
was, however, a matter of importance, because she had simply drifted 
ashore, and had touched bottom, and could be pulled otf forthwith easily 
and without injury, whereas, if she should lie upon the ground for hours, 
she might suffer some injury which it would be expensive to repair. 

The next point is as to the danger to the Empire, either of running 
aground while getting a line to the lighter, or of injury to her machinery . 
There was no danger of either calamity with an ordinarily skillful captain 
and engineer. They did the work with skill and energy. 
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Upon the foregoing facts, the Valentine being aground and helpless, 
and haviag made signs of distress, no question is made that the service 
was net one of salvage. The uncertain question is that of the proper 
amount of compensation, which is always uncertain, because there can 
be no fixed rule and standard of measurement. It was a service of value 
to the Valentine, because she was disabled and helpless, but she was in 
no serious danger of permanent injury. The promptness with which 
she was pulled afloat is a faet of importance, because delay and détention 
are sources of danger. The service was without danger to the Empire, 
was accomplished without interférence with or injury to her other busi- 
ness, without delaj', in waters where she lived, and was a business which 
was natural to her. The remark of Judge Lowell in The M. B. Stetson, 
1 Low. 119, is important: 

"That a steamer, usually employed at remunerative pay, in towing about a 
harbor, does not stand precisely on the same footing, in respect to salvage, as 
a vessel kept on puipose for saving life and propeity, nor as a meruhant or 
passenger steamer deviating from an important voyage to give aid, must also 
be admitted. The service, while a meritorious salvage service, calls for a low 
rate of compensation." 

The claimants ask and the libelants consent that the master and crew 
of the Empire should be made parties libelant, in order to protect the 
Valentine against further claim. When the answer was filed, the claim- 
ants made a tender of $100 and the costs which had accrued to that date. 
This amount was an adéquate one for the services of the Empire. Let 
a decree be entered in favor of the owners for $100 and the unpaid costs 
which had accrued at the time of filing the answer, less the costs of the 
claimants which hâve accrued since that date. When the amendment 
has been filed, let there be a decree in favor of the captain and crew for 
$50, — $20 to go to the captain and $30 to the crew in proportion to their 
wages, without costs, except the clerk's fées which hâve accrued since 
the tiling of the answer. Inasmuch as the new parties are not responsible 
for the refusai of the tender, their compensation should not bediminished 
by the claimant's costs, but, under the circumstances of the case, they 
should not receive costs except for the clerk's fées which bave accrued 
since the filing of the answer. 



ON EEHEAEING. 
(October 24, 1891.) 



Shipman, J. The motion for rehearing in regard to the terms of the 
decree upon the subject of costs is der led. As the libel stood before 
amendment, it was filed by the owners alone and not in behalf of ail in- 
terested; and in order to allow a decree for the benefit of the master and 
crew, they should appear by pétition, or by amendment. The S. A. Ru- 
dolph, 39 Fed. Rep. 331. 

The point was strongly pressed by the libelants' counsel that if they 
had accepted the tender it would bave been considered as a payment 
for the entire salvage services of vessel, master, and crew. The answer 
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admitted that the tug was entitled to a reasonable compensation, but de- 
nied the allégations of the fifth article of thè libel in regard to the services 
of the crew. The tender was for "the value of the services rendered.by 
the Empire," and the order for payment into court was to pay the sum 
of $100 "on plea of tender for services of the steam-tug Empire, as al- 
leged in the libel." 



Th3E Marlborough, 

BuRSLEY V. The Marlborough et al. 

(District Court, E. D. Pennsylvania. June 30, 1S91.) 

1. Shipping— Sea-ïvorthï Vessel. 

A vessel built in 1877, kept in good repair, and rated, when she started on her 
voyage, in highest class Euglish iron steamers in Lloyd's Register, is reasonably 
safe for a voyage with a cargo of sugar f rom Iloilo to the Uelaware break-water by 
way of Colombo, Aden, and Gibraltar, and is seaworthy. 

2. Same — Effect of Hcrkicane. 

A vessel. sailed f rom Iloilo to Colombo, and thence made for Aden, but encoun- 
tered a hurricane, and put in to Bombay disabled. During the hurricane thedecks 
opened andleaked. Between Iloilo and Colombo no leakage occurred, though sé- 
vère weather, driving the water over the decks, was met; and, after the decks had 
been properly recaulked, no leakage occurred. Held, as the hurricane amply ac- 
counted for the leaking of the decks, there was no presumption that they were in 
condition to render the vessel unseaworthv. 

3. Same — Neglect to Maintain in Seawortht Condition. 

A vessel's decks, which had been sprung in a storm, were recaulked and re- 
sheathed at Bombay under the direction of surveyors, one of whom was the agent of 
the underwriters of the cargo. The work was rendered imperfect by continuous 
rains. During the voyage thence to Aden the caulklng worked out, and tbe decks 
leaked. Held, it not appearing that the renewal of the deck would hâve prevented 
leakage, there was no neglect to keep the vessel in a reasonably seaworthy condi- 
tion. 

4. Same — Stranding — Négligence, 

A vessel ran at night on a coral reef in the Red sea, a few miles ofC Mocha. The 
évidence showed that stranding at that point was not uncommon, through suddenly 
Brising unusual currents that carry a vessel imperceptibly off her course; and that 
the nearness of the reef could not be discovered by sounding. Held, as tbe master 
knevv of the reef, and was justifled in believing himself at a proper distance and on 
his proper course, the stranding was not négligence. 

5. Same— Jettison. 

A vessel put into Bombay with part of her cargo of sugar damaged. By recom- 
mendation of surveyors a part of the cargo was there sold. While in the Red sea 
she grounded on a coral reef near Mocha, and jettisoned some more, and, on arriv- 
ing at Moôha, sold some more that had been takeh ofE when aground by lighter. 
Held, as the sales had been recommended chiefly by surveyors, and as at the time 
of the jettison the ship and cargo appeared in imminent danger, and would hâve been 
totally lost had any rough weather corne on, and the chance of relief from Mocha did 
not appear to justify delay, and the jettison seemed a necessity, there was no im- 
proper conduct on the part of the master. 

6. Same— FuBL pok Steamer— Sdfficienct of Supplt. 

The supply of fuel for a steamer is sufdcient, although not sufflcing to carry a 
vessel through an unnsual gale or to a port not eontemplated, for which she waa 
forced to make, when the supply, both in quantity and quallty, was equal to that 
usually taken, and more than sufflcient for the voyage eontemplated in usual 
weather. 

7. Same— Injuries by Storm. 

Clogging of the forepeak pipe, resulting from loss of its use after the vessel left 
port, from the dashing about of loosened gear during a storm, is not négligence. 
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8. Bamb. 

The bow of a vessel was thrown up by a bar on whiob sbe had grounded at 
Eight, and the cargo was damaged by water from the bilges running into the 
after-hold through tbe open sluices. The évidence showed that the sluioes were 
open at night for pumping. Held, no négligence shown. 

9. Same — Use of Cargo as Fuel. 

A steam-ship, sufflciently coaled, going from Colombo to Aden, met a hurricane 
in her front, and, after failing to make way agaiast it, and being much damaged, 
ran backto Bombay, the nearest available port. Hercoalsupply becameexhausted, 
and much of the wood-work and part of the sugar forming her cargo was burr^pd. 
Held, as persistence in her endeavor to push on would hâve Imperiled ship and 
cargo, and as sufflcient coal to take her to Bombay could not be expected to be car- 
ried, the consumption of the cargo was justifiable. 

10. Same — IsjURiES IN Dock. 

A vessel, ordered into a dock by the superintendent of docks, chafed against and 
was Injured by a pièce of maaonry projecting beneath the water, and was forced to 
unload and to go into dry dock. Held, no négligence in not making inquiries con- 
cerning such sources of danger. 

In Admiralty. Libel by Ira Bursley against the steam-ship Marlbor- 
ough and her master, John Kiddle, for damages to cargo, caused by al- 
leged unseaworthiness of ship and alleged improper conduct and négli- 
gence of master. 

Curtis l'ûton and Henry R. Edmunds, for Ubelant. 

Mwton P. Henry and /. Rodman Paul, for claimants. 

BcTLEE, J. The libelant, Ira Bursley, and Galbraith, Pembrook & 
Co., owners of the Marlborough, entered into a charter-party, dated 
London,, April 16, 1889, whereby they agreed that the Marlborough 
should go to Iloilo, and there load from the libelant's freighters a fuU 
cargo of dry sugar, and therewith proceed to the Delaware break-water 
for orders; the cargo to be delivered at Boston, New York, or Philadel- 
phia, as ordered, on payment of the specified freight. It was further 
agreed that "the act of God, périls of the sea, * * * ^nd other ac- 
cidents of navigation, * * *■ even where occasioned by the négli- 
gence, default, or error of judgment of the pilot, master, mariners, or 
other servants of the ship-owners," shall be excepted from the respond- 
ents' risk. The voyage thus undertaken led from Iloilo, (Philippine 
islands.) in the Pacific océan; thence through the China sea to Singa- 
pore; across the North Indian océan to Colombo; across the same océan 
to Aden, near the south entrance of the Red sea; through this sea to 
Suez; and through the Suez canal and Mediterranean to Gibraltar, and 
thence across the Atlantic océan. In the course of it steam-vessels usu- 
ally stop for fuel and other necessaries at the several places named. The 
vessel went to Iloilo, and in due course took on a cargo of sugar, and 
started on her voyage. She reached Colombo, nearly 3,000 miles dis- 
tant, without unusual incident. Rough weather was encountered during 
several days, but no rougher, probably, than is common to the locality 
and season. On her way from this place to Aden, and when from six 
to seven hundred miles distant from the latter, she encountered excep- 
tionally bad weather, a hurricane or cyclone of great violence, coming 
from the soiith-west and west, raising a rapid current, directly in her front, 
of such force as not only to arrest her progress, but to drive her many 
miles back. After continuing her efforts to get forward until the supply 
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of coal had run short, the rudder damaged, and the forecastle decks 
sprung and opened so as to admit large quantities of water, she turned 
about, and ran with the cUrrent to Bombay, the nearest available port. 
To reach this place it became necessary to use ail available wood-work 
of the vessel, and a large quantity — about 1 ,100 bags — of the cargo, for 
fuel. On arriving there, a survey of the vessel and cargo was called for 
and made. By order of the surveyors a part of the cargo was unloaded, 
and the vessel put on dry-dock. Examinations showed that the decks 
were strained and injured, the rudder and propeller damaged, and other 
injuries sustained. After considering the advisability of repairing the 
deck by renewing the parts injured or eaulking and sheathing, the latter 
was adopted. A part of the cargo was so damaged that the surveyors 
recomraended its sale. A smaller part was, however, in such condition 
that the health officer of the port ordered its destruction. The balance 
(about 360 bags) was sold. Upon being repaired, the vessel went into 
dock to reload. While lying there she was again injured by rubbing 
against a projection of masonry at one side of the dock, several feet be- 
low the water's surface. A leak was thus caused, which required the 
vessel to be put back in the dry-dock and again repaired. The addi- 
tional handling of cargo thus made necessary (and possibly soine further 
wetting) increased the damage. After the injury was repaired, and the 
vessel reloaded, she started for Aden. On the waymuch rough weather 
was encountered, though not more or rougher, probably, than should 
hâve been expected; and the decks again opened and leaked. After en- 
tering the Red sea she ran upon a coral reef in the dark, (at night,) a few 
miles off Mocha, and for some time was in very serious danger. She 
consequently jettisoned a part of her cargo, (about 340 bags,) and sub- 
sequently sold, at Mocha, nearly 1,400 more, which had been taken off 
by lighters, sent from that place, while she was aground. On getting 
free, and after proceeding to within a few miles of Suez, she again grounded 
upon a sand-bar, in the night; and some further damage was sustained 
by the cargo through the escape of water from the bilges into the after- 
hold; the sluiees being open to admit of pumping, and the vessel's bow 
thrown up by the bar. On getting free and reaching Suez, to which 
place a part of the cargo had been carried while she was last aground, 
it was deemed prudent (after another survey) to raake sale of about 
2,300 bags more. The vessel was recaulked at this place, under more 
favorable circumstances than at Bombay, after which she proceeded on 
her voyage, and reached the Delaware break-water without further acci- 
dent, delivering the balance of her cargo in good condition. 

The libelant demands compensation on the grounds, substantially , that 
the vessel was unseaworthy when started; that she was carelessly navi- 
gated and handled; and that a part of her cargo was unnecessarily and 
wrongfully sacrificed by jettison and sale. After a full examination of 
the case, I am of opinion that neither of the charges is sustained. The 
questions presented are ail, substantially, of fact, and must be deter- 
mined by the évidence. This I hâve read carefully and repeatedly with- 
out finding anything in it irreconcilable with the belief that the ves- 
sel was seaworthy when started, and was kept in this condition there- 
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after, or as near it as was practicable; that she was carefuUy navigated 
aud handled; and that the jettison and sales of the cargo were justified 
by the circumstances under which they were made. Of course the tes- 
timony niay be so cuUed, parts detached and read separately, as to lend 
an appearance of support to thèse charges. Taking the entire statements 
of the witnesses, however, and applying an impartial judgment, I donot 
think anything can be found to sustain the libel. The loss of the 
cargo is, I believe, properly ascribable to périls of the sea, of which the 
libelant assumed ail risk. 

A written discussion of the questions and analysis of the testimony 
would require much time and space, and afford no corresponding ad- 
vantage. A fevv gênerai observations on the spécifie charges will express 
ail I désire to add. What constitutes seaworthiness is not, I think, open 
to controversy. The vessel must be reasonably safe for the service and 
voyage undertaken. There are, however, degrees of sa,fety ; and she need 
not be; |;he safest. A new vessel, of the highest orde^^/of construction, is 
safer than one several years oM, and of a lower order of workraanship. 
Yet the latter may be, and, if in good condition, is, seaworthy. A tna^ 
jority of vessels in the merchant service, employed on the most danger- 
ous voyages, are of the latter description. The vessel, however, must 
not only be seaworthy when entering upon the voyage, but must, in so far 
as is reasonably practicable, be kept in this condition throughout its 
course. The Marlborough was built of iron in 1877, was kept in good 
jepair, and, when started on this voyage, was rated in the highest class 
of English iron steamers on Lloyd's Register. The spécifications on which 
the charge of unseaworthiness rests are, substantially, that the decks were 
worn out; that she was overloaded; that she was not sufficiently pro- 
vided with coal; and that the decks should bave been renewed at Bom- 
bay, if not before starting, The decks seem to hâve been in good condi- 
tion when she left Iloilo. Notwithstanding the rough weather encoun- 
tered for several days on the passage (covering nearly 3,000 miles) to Co- 
lombo, which drove the water over her, there was no leakage; and after 
the leaks were recaulked at Ceylon, where the work could be well done, 
she crossed the Mediterranean and the Atlantic, — a distance of more than 
3,000 miles, — with a good deal of rough weather, in safety. I do not 
aitach serions importance to the fact that the decks had needed repair a 
year or more before the vessel started. They had been repaired, and 
subsequently. Nor do I attach serions importance to the fact that they 
opened and leaked after the vessel passed Colombo, and had been sub- 
jected for many days to the severe weather of the monsoon. Whether 
decks be new or old, the pitching and twisting and pounding of the ves- 
sel in such weather will be likely to cause leakage. Such a resuit can- 
not, therefore, under such circumstances, be accounted évidence of un- 
seaworthiness, even when the tempestuous weather is anticipated at start- 
ing. Sonie damage to cargo, under thèse circumstances, is probable, if 
not unavoidable. It is not clear, however, that any damage was sus- 
tained from leakage until after the hurricane or cyclone was encountered, 
beyond Point De Galle. The weather through which the vessel then 
passed is amply sufBcient to account for the crippled condition in which 
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she reached Bombay, without the aid of any inference of unseaworthi- 
ness at starting. But for this storm, I find iiothing to justify belief that 
she would not hâve continued her course, and reached Adeii safely, with 
little or no loss to cargo. In that case the question of seaworthiness could 
not hâve arisen, and what is now said of her decks, overloading, insuffi- 
ciency of fuel, would not hâve been thought of. It is inspired by the 
désire to find some other cause of disaster than the storm, — a sufficient, 
the mostobvious, cause, — and thus to charge the vessel with loss, which 
otherwise the libelant must bear. Was she restored to a seaworthy con- 
dition, or proper efforts made to restore her, at Bombaj'? Everything 
the surveyors recommended was doue; and this, in their judgment, and 
that of the officers, was ail the safety of the vessel and cargo required. 
It appears that the owners did not want the deck renewed, but it does 
not appear that the surveyors were influenced by this, or considered re- 
newal necessary. One of the surveyors, Mr. Clark, represented the cargo 
as agent of the underwriters, and was therefore interested in securing a 
safe carriage. It is urged that the decks should bave been renewed hère 
at least. If they had been, it is not certain, nor very probable, that 
they would hâve withstood the storm and strain any better. It is quite 
likely the seams would hâve opened, and the caulking worked out, 
under the pitching and twisting to which the vessel was subjected again 
on this part of the voyage. The circumstances under which she was re- 
paired at Bombay were unfavorable to the work. The constant and un- 
precedented rain rendered the sheathing and caulking imperfect; but not 
more so, probably, than it would hâve rendered ttie renewed decks, if 
this method of repair had been adopted. I do not find any support for 
the allégation of overloading. The Plimpsol mark on the vessel — the 
guide in this respect — was above the water. Nor do I find anything to 
support the allégation of insufficient coal. The quantity taken at Co- 
lombo (and the quality) was equal to the usual supply for a passage to 
Aden. The bunkers were full; and the amount would hâve been more 
than sufficient, but for the unexpected tempests encountered after pass- 
ing Point De Galle. The clogging of a forepeak pipe resulted from the 
loss of its rose, and this loss occurred after the vessel started on her voy- 
age. Its displacement is doubtless attributable, as Mr. Arnott says, to 
the dashing about of loosened gear during the storm. The clogging of 
the pipe could not, therefore, be guarded against. The sluices do not 
appear to hâve been unnecessarily open. When open at night, as the 
witnesses say, it was to admit of pumping. Those uncovered at the 
time of grounding near Suez were, the witnesses testify, open for this 
purpose. The spécifications of négligence and improper conduct (not 
connected with the question of seaworthiness) are, substantially, the con- 
sumption of sugar for fuel, improper docking at Bombay, straining in 
the Red sea, and jettison and sale of cargo. The first has been suffi- 
ciently remarked upon in considering the question of seaworthiness. 
The run to Bombay, and the consumption of sugar to enable the vessel 
to make it, seem clearly to hâve been necessities of the situation, which 
could not be foreseen or avoided. Persistence in the effort to pass througli 
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the storm to Aden would ihave seriously imperiled both ship and cargo, 
even had the supply of coal been double what it was. A supply for the 
run to Bombay could not be expecled. ïhe charge of improper dock- 
ing does not seem to find any support in the évidence. The vessel was 
ordered in where she went by the superintendant of docks, and was there- 
fore fully justified in believing that she could safely lie there. The ob- 
structions against which she chafed were hidden several feet below the 
water's surface. She cannot be held to the duty of inquiring for such 
sources of danger. To so hold would clearly be unreasonable; and, with- 
out inquiry, she could not discover them. The injury was repaired as 
speedily as possible. The stranding in the Red sea is attributable, I be- 
lieve, to a sudden and unexpected starting of an unusual current under 
the influence of wind or change of température, such as frequentJy oc- 
curs in that locality. Stranding is not uncommon there; and when sach 
unusual currents are encountered at night it cannot, probably, be avoided. 
The vessel, as the witnesses testified, is gradually and imperceptibly car-' 
ried off her course, and, before the fact is discovered, runs aground. It 
is improbable that sounding would reveal the présence of a perpendieular 
reef projecting in the midst of deep water. The vessel would be likely 
to strike while the lead showed ample depth. Soundings are not, there- 
fore, commonly resorted to in that locality. The existence and situa- 
tion of the reef is marked on the chart, and was known to the master. 
This, however, afforded him no protection under the circumstances. He 
thought, as he testifies, he was on the proper course to avoid it, and at 
a safe distance; and he was, I think, justified in so believing. Substan- 
tially the same may be said of the grounding near Suez. The jettison 
and sales of cargo seemed to hâve been justified by the circumstances. 
The sales were principally recommended by surveys. A proper regard 
for the libelant's interest seémed to require them, and I do not see how 
they could hâve been made more advantageously. A jettison also ap- 
peared to be necessary at the tirae, however it may appear in the light 
of subséquent events. The entire cargo, as well as the vessel, was in im- 
minent danger. A sudden blow, or roughening of the sea, such as might 
be expected at any moment, would probably hâve sent both to the bot- 
tom. It was important, ^ therefore, to get afloat as soon as possible. The 
chances of obtaining relief frora Mocha (in the light of ail the master 
knew at the time) did not justify delay in looking or waiting for it. 
When relief came from that quarter next day it was neither efficient nor 
reliable. The jettison seemed to be a plain necessity. Had the master 
neglected this means of relief, and the ship and the cargo been lost, he 
might, I think, justly be accused of failing in duty. The important 
questions of law raised upon the " négligence clause " of the charter-party 
need not be considered. In this view of the facts they are not reached. 
The libel must therefore be dismissed, except so far as respects the sub- 
ject of average, which is not ready for hearing, and a decree may be pre- 
pared accordingly. 
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Grant V. Spokake Nat. Bank et al. 
{Circuit Court, D. Washington, E. D. September 5, 1891.) 

1. National Banks — Reoeivehs— Actions against — Parties. 

In an action to secure the application of part of the funds in the hands of a re- 
ceiver of a national bank, appointed bj- the comptroller of the currency, in satisfac- 
tion of plaintiff's claim against the insolvent bank for money received by it as col- 
lecting agent, the bank is only a nominal party, for the receiver is the one to be 
held accountable for any unauthorized disposition of the money sued for. 

3. SaME— JtTRISDICTION OF FEDERAL COURTS. 

Since the object of the suit is to control the ofBcial conduct of the receiver, ap- 
pointed under the authority of the national banking laws, and his défense must 
rest on the interprétation of those laws, the case is withln the jurisdiction of the 
fédéral circuit court, as being one "arising under the * * * laws of the United 
States. " 

In Equity. Motion to remand to state court. 

/. C McKinstry, for plaintiff. 

P. H. Winstcm and H. M. Herman, for défendants. 

Hanfoed, J. The object of this suit is to control the officiai conduct 
of the receiver of a national bank appointed by a comptroller of the 
currency, and acting under authority of the national banking laws, in 
so far as to secure a particular application of a portion of the funds in 
his officiai custody in satisfaction of a claim of the plaintiff against the 
insolvent bank for money received by it as a collecting agent. I hold 
that the bank is only a nominal party. The receiver must défend, as 
he is the one who will be held accountable for any unlawful or unau- 
thorized application or disposition of the money which the plaintiff is 
endeavoring to secure; and his défense must rest upon a iust interpréta- 
tion of the laws of the United States, for, as he holds his office under 
national authority, his conduct must be regulated by the national laws. 
From the premises, and upon principles supported by the highest au- 
thority, the conclusion necessariiy follows that the suit is one of which 
a circuit court of the United States is invested with jurisdiction by the 
clause of the act giving jurisdiction of suits of a civil nature "arising un- 
der the * * * laws of the United States." ArmMrong v. Ettlesohn, 
36 Ped. Rep. 209; Armstrong v. Trautmmi, Id. 275; McConville v. GU- 
mmir, lu. 277; Sowles v. Wiiters, 43 Fed. Rep. 700; Tennessee v. Davis, 
100 U. S. 257-264; liailroad Co. v. Mississippi, 102 U. S. 135-141; Feihel- 
man v. Packard, 109 U. S. 421-423, 3 Sup. Ct. Rep. 289; Removal 
Cases, 115 U. S. 11, 6 Sup. Ct. Rep. 1113; Bachrack v. Norto7i, 132 U. 
S. 337, 10 Sup. Ct. Rep. 106; Reagan v. Aiken, 138 U. S. 109, 11 
Sup. Ct. Rep. 283; Boch v. Perkins, 139 U. S. 630, 11 Sup. Ct. Rep. 
677. It is my opinion, therefore, that this case was lawfully removed 
to this court from the suj^erior court of Spokane county, in which it 
was commenced, and the plaintifï's motion to remand will be denied. 
V. 47F.no. 10 — 43 
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Chase v. Cannon et al. 

(Circuit Court, D. Washington, E. D. September 23, 1891.) 

1. National Banks— Insolvenot—Recovert of Assets — Jcrisbiotion. 

A national bank pledged negotiable notes to another bank to secure a loan, and 
then, a small balance remainlng unpaid, became insolvent. Certain of its credit- 
ors, before the appointment o( a receiver, obtaiued iudgmentsin the state court, is- 
sued exécutions thereon, and attempted to secure liens on the pledged notes by 
garnishing the pledgee, but the officer failed to obtain possession of the notes, or 
to coUect the money due thereon. The pledgee refused to surrender the notes to 
the receiver, and endeavored to colleot them, whereupon the receiver sued to re- 
cover them. Held, that bis suit was properly brought in equity, as the claims af- 
fecting the subject-matter and the questions to be determined thereon are numer 
ous and complicated, and would otherwise give rise to a multipliclly of suits. 

S. SaME— EQTJITY — PlEADING— MULTIPABIOUSNESS. 

AU of such Judgment créditera are proper parties to the bill, wbich is, hence, 
not multitarious in that regard, though each asserts a separate claim based upon a 
distinct judgment, for each claims a lien onthevfhole subject-matter; and the con- 
troversy is single, — to détermine whether plaintiffi is entitled to possession of the 
property, and what interest défendants, or either of them, may bave therein. 
3. Execution— Le vT—CusTODio Legis— Courts— Conflict of Jurisdiotion. 

In the State of Washington, personal property capable of manual delivery can 
only be levied on by the officer taking actual possession of it; and such property of 
a judgment debtor in the hands of a garnishee is not in custodio legis by virtue of 
writs of exécution issued by a court of the state. Henoe, there can be no confliot 
of Jurisdiction by reason of a suit in equity to détermine the rights of ail parties 
asserting claims to such property, commenoed in a fédéral court after the return- 
day of such writs. 

In Eqnity. On demurrer to bill. 

P. H. Winston, for plaintiff. 

H. M. Herman and Turner & Graves, for défendants. 

Hanfoed, J. The défendant the Citizens' National Bank is in pos- 
session of negotiable promissory notes of the aggregate value of about 
$30,000, which notes are the property of an insolvent national bank. 
The complainant is, by an appointment of the comptroller of the cur- 
rency, receiver of said insolvent bank. The notes mentioned were, be- 
fore the insolvency of the bank became known, delivered in pledge to 
secure a loan of $20,000, of which amount there is still unpaid a bal- 
ance of about $9,000. The notes were intrusted by the pledgee thereof 
to the Citizens' National Bank for collection. The other défendants are 
each creditors of the insolvent bank. After its doors were closed, and 
before the receiver was appointed, they obtained judgments against it in 
the local courts of this state; issued exécutions thereon, and attempted 
to acquire liens upon said notes by serving notices of garnishment upon 
the Citizens' National Bank. And now,although the officer to whom the 
writs were issued failed to obtain possession of the notes, or to collect 
any part of the debts owing to the insolvent bank evidenced by said notes, 
during the life-time of the writs, and the time limited by the laws of the 
state lor the return of said writs bas long since expired, they claim to hâve 
liens on said notes by virtue of the service of such garnishee process. 
The Citizens' National Bank bas refused to surrender the notes to the re- 
ceiver, and is endeavoring to collect the same. AU of the défendants 
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upon whom procesa bas been served in this case bave appeared and de- 
murred to the bill of complaint. 

The parties having rights and claims respecting the subject-matter of 
this suit are many, and the questions to be determined in adjusting and 
settling ail their rights and conflicting claims are quite numerous and 
complicated, affording ground for a multiplicity of suits, unless ail rights 
and claims can be adjusted and determined in a single suit, to whicb 
ail wbo are interested may be parties. This is just what the plaintiff, 
by bringing this suit, bas sougbt to accomplish; and, in my opinion, 
the case is in ail its important features similar to the case of Bank v. 
Mixter, 124 U. S. 721, 8 Sup. Ct. Rep. 718. In bis opinion in that 
case, on page 729, 124 U. S., and page 722, 8 Sup. Ct. Rep., Chief Jus- 
tice Waite, speaking for the court, says: 

"Tlie sureties hâve in their hands assets of the bank, which the receiver 
seeks to reduce to his possession. * * « Sucli a suit is clearly cognizable 
in equity." 

I consider that it is expédient for ail the parties interested to bave the 
disputed questions concerning the notes whicb are the subject of this suit 
settled speedily. For that reason, and upon the authority of the décis- 
ion of the suprême court referred to, I hold that the case was properly 
brought in a court of equity. 

Altbougb several judgment creditors assert separate claims, based upon 
distinct judgments and proceedings, and they are acting independently 
of each other, still the controversy in the présent suit is single. It re- 
lates to property which the plaintiff seeks to recover possession of. Each 
of said défendants claims to bave a lien upon ail and every part of said 
property. The object of the suit is to détermine wbether the plaintiff is 
entitled to bave possession as be claims, and to détermine what, if any, 
interest the défendants, or either of them, bave in said property. It is 
not a suit to impeach the judgments rendered by the state court against 
the insolvent bank, nor to interfère with the exécution of the process is- 
sued upon said judgments; therefore the défendants are ail proper par- 
ties and the bill is not multifarious. 

I yield full assent to the argument of counsel for the défendants upon 
the proposition that this court cannot rightfully interfère with property 
in custody by virtue of process issued from the state court, or obstruct 
the due exécution of such process; but that principle is not applicable 
in this case, for the reason that the bill does not allège any facts from 
which even an inference can be drawn that the notes are or bave been m 
custodia legis, or subject to any lien by virtue of légal proceedings. The 
Code of this state, in the chapter relating to judgment liens, expressly 
déclares that "personal property sball only be held from the time it is 
actually levied upon." And again, in section 355, it provides that 
"until a levy personal property sball not be affected by the exécution." 
And by another express provision personal property capable of manual 
delivery can be levied upon in only one way, — that is, by the ofïicer 
taking it into his custody, The law requires an exécution to be returned 
within 60 days from its date. As to the writs referred to, the return- 
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day bas passed, and there is now no vitality in them; so that there is 
no process to be executed which can be interfered with by proceedings in 
this suit. No relief prayed for in the bill involves a conflict of juris- 
diction or the obstruction of any officer in the exécution of any process 
whatsoever. The demurrer will be overruled. 



Stimson V. Peppek a aJ 

(ClTCuU Court, N. D. nUrvais. Deoember, 1880,) 

EUui tnfDiîK Trust-Deed — Kight to Rbdeem. 

A bond for $32,000, given for a loan of $16,000, was secured by a deed «f trust, by 
whioli the trustée was empowered to sell vipon non-payment of any semi-annual in- 
itallment of interest, or the sale of the land for taxes. Pending its sale in con- 
séquence of such deiaults, the debtor and credltor entered into negotiatioas for a 
■ettlement; the latter statlng that he wanted his money merely, and not the land. 
A written stipulation was prepared by thelr attomeys, and, although it was not 
slgned by the créditer, it was understood that he would do so, and that the title 
would be purchased by him at the sale, and held only as security for the debt, and 
that the debtor would be allowed to redeem. Tho latter, relying upon this under- 
standing, did not attend the sale, or procure the attendance of bidders, and the 
land was sold en masse to the credltor for $8,500, although it was divided into teu 
lots, and conslsted of two tracts, fronting ou dînèrent streets, and was worth at 
least $30,000. Hdd, that the debtor should be allowed to redeem. 

In Equity. Bill to redeem land from a sale under a trust-deed. 
Dent de Black, for complainant. 
Mattocks & Mason, for défendants. 

Blodgett, J. The facts of the case, as they appear in the record, 
are that on the lOth day of November, 1876, défendant Pepper loaned 
to complainant, Stinson, the sum of $16,000, for which Stinson gave 
bond in the pénal sum of $32,000, dated November 10, 1875, condi- 
tioned that, if Stinson should pay, or cause to be paid, to said Pepper 
the sum of $16,000, on the lOth day of November, 1880, with interest 
from date at the rate of 9 par cent, per annum, payable semi-annual- 
ly, on the 16th day of May and November in each year, until the 
whole principal sum should be paid, then the bond should be void, 
otherwise to remain in full force, with a provision that, if default should 
be made in the paj'ment of any interest, and any portion thereof should 
remain unpaid for the space of 20 days alter the same became due and 
payable, then the principal sum, with ail arrearages of interest, should, 
at the option of Pepper, become due and coUectible at any time aftei 
such default, without notice. Coupons were also attached to said bond 
for the semi-annual installments of interest. To secure the payment of 
said bond, and the interest therein provided for, Stinson made and de- 
livered to Charles Hitchcock, as trustée, his deed of trust, conveying the 
premises in question, with power to the trustée, if default should be 
made in payment of said principal sum,. or any interest that should ac- 
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crue thereon, when the same became due and payable, or if Stinson 
should suffer the premises, or any part thereof, to be sold for any taxes 
or assessment whatever, to sell and dispose of said premises at auction, 
after publication of notice, as required by the terms of said trust-deed, 
and that out of the funds of said sale said trustée should pay — First, the 
expenses of said sale, and ail moneys advanced for insurance, taxes, and 
rédemptions from tax-sales; second, ail of the principal and accrued in- 
terest thereon due on said bond. Said trust-deed also contained the 
usual covenants of title and against incumbrances. In order further to 
secure payment of said loan, Stinson executed with the said bond a let- 
ter of attorney, authorizing Charles Hitchcock, or any attorney of a court 
of record, to confess a judgment in any court of record for the amount 
due on said bond, in case of default in the payment thereof, or any in- 
terest thereon. Default was made by Stinson in the payment of the in- 
terest which fell due on the lOth day of May, 1878, which default con- 
tinued more than 20 days, and Pepper declared the whole sum secured 
by said bond and trust-deed to be due and payable; and on the 4th day 
of October, 1878, the trustée, at the request of Pepper, sold the premises 
conveyed by the trust-deed at public auction, after having given notice 
of the time and place of such sale, as required by said trust-deed, the 
creditor Pepper being the purchaser, for the sum of $8,500, which, 
after deducting the eost of said sale, left the sum of $8,261.03 to apply 
on the said indebtedness secured by said bond. On the 16th day of 
September, 1878, after the alleged default in the payment of the May 
interest, and after the trustée had, by the request of Pepper, proceeded to 
advertise the property to be sold under the provision of the trust-deed, 
Pepper caused judgment by confession to be entered in the superior 
court of Cook county in his favor for the sum of $17,272, being the 
amount then due for principal and interest on said bond, and costs, in- 
ciuding $60 attorney's fées for the entry of the judgment; and, since the 
sale under the trust-deed, the balance of said judgment, after applying 
the proceeds of said property, bas been paid. It further appears that 
the sale made by the trustée was of the entire property conveyed by the 
trust-deed en masse, although it was platted and subdivided into lots, 
and lay in two separate tracts or parcels of lots, fronting on différent 
streets. It also appears that at the time of the sale under the trust-deed, 
negotiations were pending between Stinson and Pepper for a settlement 
of the matter, and that Pepper had held out and insisted to Stinson, 
both at a personal interview and by his attorneys in that behalf, that he 
did not want said real estate. A few days before the sale a stipulation 
in writing between the parties was prepared, providing for the adjust- 
ment of the indebtedness, and the terms on which Pepper should allow 
Stinson to sell the property, to apply the proceeds of the sale to payment 
of the debt after the trustee's sale had taken place. This paper was 
prepared after full consultation between the attorneys of Pepper and the 
attornej' of Stinson, and, although it was understood that it was to be 
sent to Pepper for his approval and signature, there can be no doubt 
from the proofs that Stinson and his attorney fully and in good faith ex- 
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peeted that Pepper would approve and sign the stipulation so prepared; 
that the title after the then pending sale wonld be only held hy Pepper 
as security for the indebtedness; and that Stinson would be allowed, on 
some just and équitable terms, to negotiate sales of the land, and to ap- 
ply the proceeds to the extinguisbment of his debt; this belief having 
been based mainly upon the protestations and assertions by Pepper that 
he did net want the land, and the assurance given by Mr. Mason, the 
attorney of Pepper, to Mr. Dunlevy, the attorney of Stinson, that Pep- 
per was ready and willing to make an équitable arrangement for the 
rédemption of the land by Stinson. The proof also shows, quite satis- 
factorily, that at the tirae of the trustee's sale the property in question 
was fairly worth at least $30,000, and it also appears that before the 
making of the trust-deed the preniises had been sold at tax-sale, and 
that at the time of sale the rédemption would expire within a month. 

Relief is claimed upon several grounds: First^ that the sale was void 
beeause made en masse, when the property was susceptible of division, 
and for greatly inadéquate priée; second, that Stinson was led to believe, 
from negotiations with Pepper and his attorney, that he was to be allowed 
to redeem the property, or apply its proceeds in payment of the indebt- 
edness after sale; third, that the conduct of Pepper has been harsh and 
oppressive towards Stinson to such a degree as to justify the interférence 
of a court of equity in his behalf. It will be noticed that this bill is 
not, like many cases where a mortgagor seeks to redeem, filed long after 
the sale, and after a decided rise in the selling value of the property has 
made it an object for him to do so ; but this suit was brought so promplly 
after the sale that no material change in the value of the property had 
taken place. It may further be observed that the terms of the contract 
between the parties in this case, while not unusual of late years in this 
locality between lenders and borrowers of monej'^, are at the same time 
so slringent, and place the borrowers so emphatically at the meroy of the 
lender in any case of accidentai or unavoidable breach or default, as to 
make the conduct of the parties acting under this extraordinary power 
a spécial matter for the surveillance of a court of equity. There may 
hâve been, and probably was, a technical default on the part of Stin- 
son in the payaient of his May coupon, such as by the letter of the con- 
tract allowed Mr. Pepper to déclare the whole debt due, and require the 
trustée to sell; but it is very évident to me from the proof that the com- 
plainant did not suppose, even after the forfeiture was declared and the 
property advertised for sale, that it was the intention of Pepper to make 
an absolute sale of the property, and deny Stinson the right to redeem, 
by the payment of the indebtedness. The protestations of Mr. Pepper 
that he did not want the land, that ail he wanted was his money, were 
certainly fairly subject to the interprétation that he would gladly give 
up the land, if his debt was paid; and, when the sale took place, Stin- 
son was, I hâve no doubt, fully impressed with the belief that the draft 
of the contract, which had been prepared after the consultation between 
the attorne^'s of the parties, giving him a right to redeem, or, what was 
équivalent thereto, to negotiate a sale of the land, and hâve the proceeds 
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applied to the payment of his indebtedness, if done within two years, 
would be approved and signed by Pepper ; and it was only after the sale 
had been cohsummated that the intimation was given Stinson that there 
was any doubt of Pepper's approval of the proposed terms of adjustment. 
The day after the sale, Mr. Mason, Mr. Pepper's attorney, wrote Judge 
Dunlevy, the attorney of Stinson, what had not before been intimated, 
that it was doubtful whether his client would make any arrangement 
for a settlement, but suggesting that Stinson make a proposai for settle- 
ment much more stringent in its terms than any which had before been 
talked of or expected by Stinson. Stinson was at this time pecuniarily 
embarrassed, and unable to accept the new terms suggested. I do not 
think there is anything in this case tending to show that Mr. Mason, the 
attorney for Pepper in the matter, was guilty of any bad faith or décep- 
tion towards Stinson or his attorney. It is very clear that Mr. Mason 
meant Judge Dunlevy to understand that the terms of any arrangement 
for the rédemption of the property must be submitted to Mr. Pepper, 
and approved by him. Mr. Mason undoubtedly under.stood that his 
client wanted more security for his debt, and his letters, which are in 
évidence, only show that he suggested the offer of further security as the 
only probable condition upon which an adjustment could be obtained, — 
a suggestion which had not been made during the negotiations pending 
the sale. I hâve no doubt, therefore, that when this sale was made 
Stinson expected, and had been led by what Pepper had said to him to 
expect, that a right to redeem by the payment of the mortgage debt, 
interest, and costs would not only be recognized by Mr. Pepper, but that 
he would be glad to bave the property redeemed ; and the fact that Mr. 
Pepper wanted more security, which Stinson was unable or unwilling 
to give at that time, ought not, it seems to me, to affect the question 
in this case. If the security had been doubled or quadrupled, Mr. 
Pepper could only bave got the payment of his debt out of it ; and this 
court, if itallows a rédemption, will certainly see that the indebtedness 
is fully paid before a rédemption is consummated. 

It is alleged in the bill that the mortgaged property was sold en masse, 
and this allégation is not denied in the answer, and must be taken as 
proved. The proof shows that the property was capable of division. It 
had been subdivided into 10 separaté lots, each distinguished by a dif- 
férent number and description in a recorded plat. The lots from 5 to 9, 
inclusive, adjoined each other, and made, together, a tract fronting on 
one of the south park boulevards about 250 feet. The other lots, 21 to 
25, inclusive, fronted on another avenue of the south park about the 
same number of feet; and the two parcels or groups of lots did not ad- 
join or touch each other, so that there were certainly two separaté tracts. 
No one attended the sale, save the trustée and the agent and attorney of 
Mr. Pepper, owing to the fact that Stinson understood, from what had 
occurred in the negotiations, that the sale would not foreolose his right 
to the application of the property at its full, fair selling value to the pay- 
ment of this debt, and he did not, therefore, attend the sale, or take meas- 
ures to obtain the attendance of bidders. As I bave already said, the 
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sale was for a price which the proof shows was far below the fair cash 
value of the property. It was irregular by reason of the property being 
ofFered and sold inbulk, instead ofseparate parcels; and Stinsonin good 
faith believed that he was to be allowed to redeem the property. When 
he found the sale was to be treated as absolute, bis right to redeem de- 
nied, and the collection of the unpaid balance enforced by vigorous légal 
proceedings, both hère and in Canada, where Stinson seems to hâve been 
temporarily residing, he at once filed his bill attacking the sale. 

The loan bas but just matured by its terms. The bond fell due on the 
lOth of November, 1880, and it seems to me that, under ail the spécial 
circumstances surrounding this case, it can be no hardship to Mr. Pep- 
per to allow a rédemption of his property on équitable terms. It cer- 
tainly seems to me that it would be inéquitable to allow Mr. Pepper to 
retain this valuable property for the paltry sum of $8,261, after he bas 
collected the balance of his debt out of Stinson's other property, when 
he can be fully made whole for his money loaned, and disbursements in 
regard to it, and ail substantially within the time which the original loan 
was to run. 

It appears from the pleadings and proof that the property in question 
had been sold for taxes and south park assessments before the trust-deed 
to secure Mr. Pepper's loan was given, and that the rédemption would ex- 
pire within about a month alter the sale took place; the amount required 
to redeem being about $4,000. I bave no doubt that this breach of his 
contract on the part of Stinson provoked and annoyed Mr. Pepper ex- 
ceedingly, because it not only put the title of the whole property in jeop- 
ardy, but it also required Pepper to advance a large sum of money in 
order to protect it; and I bave no doubt that this act of négligence (to 
call it by no severer term) has been the chief cause of the difficultj^ be- 
tween the parties. It is likely that if Mr. Stinson had redeemed the 
property, so as to fully clear up and protect the title, the default in pay- 
ment of interest could hâve been readily condoned; but the parties got 
at variance, and finally went before the court to bave their equities set- 
tled. On the référence to the master, it was stipulated that the inquiry 
before him should be solely on the question as to complainant's right to 
redeem , and proof was only taken on that point. The master found 
against the complainant, to which he excepted. This exception, for the 
reasons given, I shall sustain; but shall recommit the case to the mas- 
ter, with instructions to take proof, and report on what terms complain- 
ant shall be allowed to redeem: (1) He will ascertain and report the 
amount yet due and unpaid to défendant Pepper on the indebtedness 
secured by the bond and trust-deed, with interest thereon according to 
the terms of the contract. (2) The amount Mr. Pepper has paid for 
taxes and assessments on said property, the time of such payment, and 
the interest which should be allowed thereon. (3) The amount paid by 
Mr. Pepper to redeem or purchase the premises from any and ail tax- 
sales. 

A decree may be drawn, finding that the complainant is entitled to 
redeem the property. 
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NoBTHEEN Pac. R. Co. V. Walker, County Audîtor, d td. 

(Circuit Court, D. North Dakota.) 

t. Taxation— Whe.v Rati^road Gkant9 Taxable. 

Act Coug. July a, 1864, § 8, providiug "that there be and Is hereby granted to the 
Northern Pacilic Railroad Company, ils suocessora and assigna, * * * everyal- 
ternate section of public land not minerai, designated by odd numbers; • • • 
provided, further, that ail minerai lands be and the same are hereby excluded from 
the opération of this act, " etc., immediately passed the title to ail such lands not 
specifically reserved, and the grant attaohed to the spécifie sections as soon as they 
became capable of identiflcation by the detinite location of the road ; and there- 
fore, after the road was looated and built, and a plat of its route liled in the office 
of the commissioner of the gênerai land-oiBce, and the lands were surveyed by gov- 
ernment surveyors, and by them returned as not known minerai lands at the date 
of the grant, they became subject to taxation to the company, notwithstanding no 
patents had yet been issued, and that the proper government officiais refused to is- 
sue patents until further satisfled that the lands were not minerai. 

S» Same — Mikerai^ Lands. 

The future discovery of minerais in such lands will not dlvest the company's 
title, but will inure entirely to its beneflt. 

5. Bame — Uneqttai- Taxation— Constitutioxal Law. 

Act Dak. T. March 7, 1889, provides that in lieu of ail other taxes upon any rall- 
roads, or the equipment, appurtenances, or appendages Ihereof, "or upon other 
property situated in this territory beîongingto the corporation owning or operat- 
îng such railroads, " thero shail hereaf ter be paid by companies accepting the act, 
for the first fivo years, 8 per centum annually of the gross earnings arising 
from the opération of the road, and thereafter S per oentum annually of such 
earnings. Held, that in so far at the act exempts from taxation lands owned by a 
railroad corporation which are not essential to the dischar^e of its functions as a 
common carrier, and which are merely held for sale, it is in conflict with the or- 
ganic act, (Rev. St. U. S. $ 1925,) which provides that the législative assembly 
"shall pass no law impairing the rights of private property, nor make any discrim- 
ination in taxing différent kinds of property; but ail property subject to taxation 
shall be taxed in proportion to its value, " and also with the fourteeuth amendmeut 
to the constitution of the United States. 

i. Same — Bill to Envois Collection. 

A bill to enjoin the collection of taxes on suoh lands on the ground that they are 
exempt from taxation under this act will be dismissed for want of equity when the 
Company does not aver paymeut or tender of the S per centum tax on gross earn- 
ings. 

6. Same — Parties to Bill — MuLTifARiocsNESs. 

A bill by the Northern Pacific Railroad Company to enjoin the payment of taxes 
for I8S9 upon lands granted to it by Act Gong. July 2, 1864, is not multifarious be- 
cause brought ag:ainst thetaxcollectors of 12 différent counties for the lands within 
their respective jurisdictions, siuce the questions of law and fact involved are com- 
mon to ail the defendauts, and the relief prayed is the same. 

In Equity. Suit to enjoin collection of taxes. On demurrer to bill. 
John 0. BuUitt, Jr. , and Fred. M. Dudley, for plaintiff. 
Edgar W. Camp, E. C. Rice, Wm. F. Cochrane, Marion Canklin, and 
HfT :'in Winterer, for défendants, 
l.ciore Caldwell and Thomas, JJ. 

Caldwell, J. This action is brought by the complainant against 
the county auditors of 12 counties in North Dakota to perpetually enjoin 
them from coHecting the taxes levied for the year 1889 upon that portion oi 
the place lands granted to the complainant by the act of congress of July 
2, 1864, situated in said counties. On filing the bill a temporary re- 
Btraining order was granted. The cause is nov befcre the court upou a 
demurrer to the bill. 
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1. The bill is not muHifarious because, brought against the tax col- 
lectors of 12 différent counties. The questions of law and fact involved 
are common to ail of the défendants, and the same relief is prnyed 
against each of them. This community of inferest in the questions at 
issue, and the relief sought, make it proper to join ail the défendants in 
one suit. It avoids a multiplicity of suits without imposing on any one 
of the défendants needless or oppressive costs or delay. Story, Eq. PL 
§§ 285, 285a, 534; Raîlway Co. v. McShane, 3 Dill. 303, 22 Wall. 444. 
The rule is now settled that a bill will be sustained "by a single plain- 
tiff against a numerous body of persons to establish bis own right, and 
defeat ail their opposing daims, where the claims of those persons are 
legally separate, arose at différent ti m es and from separate sources, and 
are common only with respect to their interests in the questions in- 
volved, and in the kind of relief to be obtained by or against each." 1 
Pom. Eq. Jur. § 274. The rule goes beyond what is necessary to sus- 
tain the présent bill; for in this case the défendants' clainis not only rest 
on the same law and facts, but arose at the same time and from the same 
source. . , 

2. The first ground upon which the injunction is asked, is that the 
lands are not taxable. It is said they are not taxable because no patent 
bas been issued to the company for them, and that the commissioner of 
the gênerai land-ofïice, under the directions of the secretary of the inte- 
rior, has required the railroad company to file in the office of the com- 
missioner of the gênerai land-ofiice. or in the office of the United States 
land district in which the lands aresituated, an affidavit, made by some 
person acquainted with the character of the lands, showing that they are 
non-minerai, and refuses to certify the lands for patent until such affi- 
davit is filed, and that the secretary of the interior and the président 
hâve refused to certify or patent the lands, claiming that they are una- 
ble to ascertain or détermine whether or not the lands are minerai in 
character. 

The thiid section of the act making the grant reads as follows: 
"Tliatthere beaiid is hereby granted tothe Northern Pacific Railroad Com- 
pany, its successora and assigna, for the piiipose of aiding in the construction 
of said railroad and telegraph Une to the Pacifie coast, and to secure the safe 
transportation of tlie mails, troops, munitions of war, and public stores over 
the route of said railway, every alternate section of public land not minerai, 
designated by odd numbers, to the amount of tvventy alternate sections per 
mile on each side of said railioad line as said company may adopt through the 
tërritories of the United States, and ten alternate sections of land per mile on 
each side of said railroad where it passes through any state, and wlieneveron 
the line thereof the United States liave ftiU title, not reserved, sold, granted, 
or otherwise appropriîited, and free from pre-emption or other claims or riyhts. 
Ht the time the line of said road is deflnitely lixed and a plat thereof filed in 
Ihe office of tbe commissioner of the gênerai land-office: * * * provided, 
further, that ail minerai lands be and the same are hereby excluded from the 
opérations of this act, and in lieu thereof a like quanlity of unoccupied and 
unappropriated agricultnral lands in odd-numbered sections nearest to the 
line of said road may be selected as above providea." 

The suprême court has decided that by force of the provisions of this 
section the title to ail lands within the terms of the grant, and not re- 
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served froni it at the time of the definite location of the grant, passed to 
the railroad company,.and that no patent is necessary to invest the Com- 
pany with the title to such lands. Construing the grant, the court say: 
"The language of the statute is < that there be and hereby is granted ' to 
the Company every alternate section of the lands designated, wliich implies 
that the property itself is passed, not any spécial or limited interest in it. 
The words also import a transfer of a présent title, not a promise to transfer 
one in the future. The route not being at the time deterœined, the grant 
was in the nature of a float, and the title did not attach to any spécifie sec- 
tions until they were capable of identification; but when once identified the 
title attached to them as of the date of the grant, except as to such sections 
as were speciQcalIv reserved." St. Paul c6 P. M. Co. v. Northern Pac. R. 
Co., 139 U. S. 1, 11 Sup. et. Rep. 389. 

The averments of the bill as to the definite location of the road, and 
the survey and identification of the lands, are full and explicit. The 
bill allèges that the railroad company definitely fixed the line of its rail- 
road, and filed a plat thereof in the office of the commissioner of the 
gênerai land-office, on May 26, 1873, and July 20, 1880; that the lands 
mentioned in the bill are the odd-numbered sections within the limits of 
the grant, on either side of the line of the railroad so definitely fixed; 
that the railroad has been built and accepted by the government, and is 
now being operated by the company; that at the date the line of the 
road was definitely fixed, and a plat thereof filed in the office of the com- 
missioner of the gênerai land-office, the lands mentioned were public 
lands, to which the United States had fnll title, and that they were upon 
the records of the district land-office, and of the office of the commissioner 
of the gênerai land-office, free from pre-emption or other claims or righta. 
It is further averred that the lands hâve been surveyed by United States 
surveyors, and by them reported to be non-minerai lands, and agricult- 
ural in their character, and that they were not on July 2, 1864, or May 
26, 1873, or July 20, 1880, known minerai lands, and no minerai, other 
than coal or iron, has ever been discovered upon or in them. It is also 
averred that in compliance with the directions of the secretary of the in- 
terior the railroad company has filed lists of said lands in the district 
land-offices, claiming them under the act of congress, and that thèse lists 
were approved by the district land-officers, and transmitted to the com- 
missioner of the gênerai land-office. Assuming thèse averments to be 
true, the lands are within the ternis of the grant, and the title to them 
has vested in the company. The reports of the deputy-surveyors of the 
United States, that the lands were agricultural and not minerai lands, 
hâve the force of dépositions, and are prima fade évidence, at least, of 
the character of the lands. Kirhy v. Lewis, 39 Fed. Rep. 75, and cases 
cited; Cmodl v. Lamviers, 10 Sawy. 253, 21 Fed. Rep. 200. 

But it is said that minerai may be discovered in some of thèse lands 
at some future time, and that when such discovery is made it will then 
be apparent that such lands did not pass by the grant. Minerai lands 
are undoubtedly excluded from the grant; but there must be a time and 
mode of determining, once for ail, what lands are minerai. The déter- 
mination of this question cannot be left to the accident of future âges. 
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The minerai lands excluded from the opération of the act are the lands 
known to be such at the time the company acquired its title. Davis v. 
Wiebbold, 139 U. S. 507, 11 Sup. Ct. Rep. 628; Railroad Co. v. Barden, 
46 Fed. Rep. 592. No minerai has been discovered in any of thèse 
lands to this day. The absolute title to the lands has, therefore, vested 
in the company. The discovery of minerai in any of thèse lands in the 
future will not redound to the préjudice of the company, but to its profit, 
for it will own the minerai as well as the land. 

3. The second ground upon which the injunction is asked rests upon an 
act of the territorial législature approved March 7, 1889, the material 
provisions of which, having relation to this case, are as foUows: 

"In lieu of any and ail other taxes upon any raihoads, except railroads op- 
erated by horse-power, within this territory, or npon the equipment, appar- 
tenances, or appendages theréof, or upon any other property situated in this 
territory belonging to the corporation owning or operating such railroads, 
upon the capital stoclc or business transactions of said railroad company there 
shall hereaf ter be pald into the treasury of this territory an amount equal to 
a percentage of ail the gross earnings of the corporation owning or opeiatlng 
such railroad, arising from the operating of such railroad, as shall be situated 
within this territory, both upon territorial and Interstate trafBc, in case the 
railroad company owning or operating such Une shall accept and becomesubject 
to this act as hereinafterprovided. Everysuch railroad corporation, orperson 
owning or operating, or that raay hereafter own or operate, any Une of rail- 
road in this territory which shall hâve acoepted this act, shall pay to said 
treasurer each year, ' for the flrst five years ' after the approval of this act, an 
amount equal to three per centum of such gross earnings, «and for and lu 
each and every year after the expiration of suchhve years an amount equal to 
two per cent, of said gross earnings,' and tlie payment of such arnoimt annu- 
ally as aforesaid shall be and is in fui! of any and ail otlier taxation and as- 
sessment whatever upon the property aforesaid. Said payments sliall bemade, 
except as hereinafter provided, one-half on or before the i5th day of Febru- 
ary, and one-half on or before the Ist day of August of each year." 

The bill allèges the acceptance of the act by the company in the time 
and mode required. This act is relied on as exempting the lands of the 
company from taxation. It is conceded the language of the act is broad 
enough for the purpose; but it is contended that so much of the act as 
attempts to do this is in conflict with the organic act of the territory, 
and the foùrteenth amendment to the constitution of the United States, 
and void. The organic act provides that the législative assembly of the 
territory "shall not pass any law impairing the rights of private prop- 
erty, nor make any discrimination in taxing différent kinds of property, 
but ail property subject to taxation shall be taxed in proportion to its 
value." Land is raade one of the subjects of taxation under the revenue 
laws of the territory. Conceding that under the organic act the législa- 
ture may sélect the subjects of taxation, and conceding that it raay classify 
property for purposes of taxation, and that the différent classes of prop- 
erty may be valued or taxed by différent methods; assuming, but not de- 
ciding, that it was compétent for the législature to provide for taxing' rail- 
roads by a tax on their gross earnings,-^and the question remains, whether 
the act we are considering is not in excess of the lawful exercise of any 
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of thèse powers under the organic act. At the threshold of the discus- 
sion of this question it is essential to détermine the character, condition, 
and use of the property claimed to be exempt from taxation under the 
act. The property of this railroad company is not limited to its rail- 
road. It still owns many thousands of acres of its land grant. " Rail- 
road property" and "the property of a railroad company" are not équiv- 
alent terms. The term "railroad property" is commonly understood to 
mean the property which is essential to a railroad company to enable it 
to discharge its functions and duties as a common carrier by rail. 
It includes the road-bed, right of way, tracks, bridges, stations, rolling- 
stock, and such like property. On the other hand, lands owned and 
held for sale, or other disposition, for profit, and in no way connected with 
the use or opération of the railroad, are not railroad property in the sensé 
mentioned, but are property of the railroad company independently of 
its functions and duties as a common carrier. The railroad com- 
pany, as owner of the railroad, owes many duties to the public in référ- 
ence to that property and its use. It must keep its road in opération, 
carry ail freight and passengers offering, and must perform this service 
■without partiality or discrimination, and for a reasonable compensation. 
It owes other duties to the public as owner of the railroad, which need 
not be enumerated. But as owner of thèse lands it owes no légal duty 
to the public in respect of them, except to pay the taxes on thern. It 
may hold, lease, or sell them; it may sell them for the highest price it 
can obtain, or may décline to sell, lease, or improve them on any terms. 
Its relation to thèse lands in the respects mentioned is the same that a 
natural person sustains to the lands he owns. So far as relates to its 
lands, it is a landed proprietor, on the same footing with any other pro- 
prietor of lands. The money derived from the lease or sale of thèse 
lands, as well as the unearned incréments accruing by reason of their 
continued holding and the improvement of the surrounding lands, does 
not enter into the gross earnings of the railroad company, upon which 
the tax is levied. The earnings upon which the tax is assessed are by the 
terms of the act restricted to" the gross earnings * * * arisingfrom 
the operating of such railroad." It will thus be seen that, while the 
plaintiff's railroad .is taxed on its gross earnings, the lands belonging to 
the company are not taxed at ail. They are neither taxed upon their 
value nor the income derived from them. The plaintiff is not in the 
position of a company whose charter exempts its property from taxation. 
It accepted a grant of taxable lands. In the matter of taxation there is 
no différence between the lands owned by this company and lands owned 
by any other corporation or by a natural person. Lands, by whomso- 
ever owned, are subject to taxation, and must be taxed by a uniform 
rule according to their value. This is the rule of the organic act, and it 
must be observed. But it is said the législature, in the exercise of its 
powers to sélect the su bjects of taxation and classify property for taxation, 
"may place railroads in a class by themselves, and tax them and their prop- 
erty différent from other persons; the only limitation being that ail rail- 
roads in the same class must be taxed alike." But, as before stated, con- 
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ftedingthat under the organîc act railroads may beclassed by themselves 
forthe purposes of taxation, and taxed by a method applicable to them 
alone, still that classification and method of taxation must be restricted to 
■what is railroad property. It cannot be extended to lands which bave no 
relation to the railroad, or its use or opération. The franchises of rail- 
road corapanies, and their earnings, and railroad property as before de- 
fined, may well be classed by themselves for purposes of taxation, and 
taxed by a différent method or rule from that applied to other property. 
This may be done because it is unlike other property. It is the différ- 
ence in the character, condition, and use of this kind of property from 
other property that justifies the différence in classification and the mode 
of taxation. Property of the same kind, in the same condition, and 
used for the same purpose, must be taxed by a uniform rule without re- 
gard to its ownership. The législature having selected land as a subject of 
taxation, alllands under the same conditions are subject to be taxed. The 
law for the taxation of lands must operate equally and uniformly upon 
ail lands, the condition and use of which are similar. While property 
may be classified for the purposes of taxation, between the subjects of 
taxation in the same class there must be equality. Property of the same 
kind, and in the same condition, and used for the same purpose, can- 
not be divided into différent classes for purposes of taxation, and taxed 
by a différent rule, because it belongs to différent owners. But this is 
precisely what the act under considération seeks to do. It exempts the 
lands of the company from taxation simply and solely because they be- 
long to the Company, and taxes ail other lands by a uniform rule accord- 
ing to their value. It was not compétent for the législature, either un- 
der the organic act or the fourteenth amendment of the constitution of 
the United States, to classify the lands in the territory, for purposes of 
taxation, into lands owned by railroad companies and lands owned by 
ail other persons, and déclare that the former should not and the latter 
should be taxed. The prohibition in the organic act against making 
"any discrimination in taxing différent kinds of property" necessarily 
implies a prohibition against any discrimination in taxing the same kind 
of property. It establishes the just and reasonable rule, which bas be- 
come fundamental in our A.raerican system of taxation, that the burdens 
of taxation shall fall equally upon ail owners of the same kind of prop- 
erty. If the act in question is valid, then the wholesome and just pro- 
visions of the organic act, intended to secure equality in the burdens of 
taxation, and to prevent discrimination and oppression, are meaningless. 
4. But if the act of the législature was valid the plaintiff's bill would 
be without any equity or merit. As a reason for enjoining the collec- 
tion of the taxes on its lands, the plaintiff says the territory agreed by 
this act to exempt its lands from taxaition in considération of the pay- 
ment into the territorial treasury of a certain per cent, of the gross earn- 
ings of the plaintiff's railroad. But the bill does not allège the pay- 
ment or tender of the tax on the gross earnings, nor bring the money 
into court, nor aver a willingness to pay. On the contrary, it would 
seem to be the purpose of the plaintiff to resist the payment of the gross- 
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earnings tax, also. That tax, as well as the tax on the lands of the 
Company, is long overcUie. Upon thèse facts the plaintiff has no stand- 
ing in a court of equity to enjoin the collection of either tax. When the 
Company seeks to enjoin the collection of the taxes on its lands upon the 
ground that a tax which it has agreed to pay on its gross earnings has 
the effect to exempt its lands from taxation, it must aver the pay ment 
or tender of such gross-earnings tax before a court of equity will con- 
sider the question of the legality of the tax upon its lands. It cannot, 
while refusing to comply with the alleged contract on its own part, ask 
a court of equitj' to enforce it against the state. It cannot hâve the ex- 
emption without first paying the considération. That the company is 
liable to pay the taxes on its gross earnings, or the taxes upon its lands, 
or both, cannot be disputed; but it has not paid, and does not propose 
to pay, either tax. 

The rules that obtain in the fédéral courts in cases where it is sought 
to enjoin the collection of the public taxes are well settled. They will 
be found in State Railroad Tax Cases, 92 U. S. 575, and Pacific Ékpress 
Co. V. Seibert, 44 Fed. Rep. 310, and cases there cited, and need not be 
hère repeated. The deraurrer to the bill is sustained, the temporary 
injunction dissolved, and the bill dismissed, for want of equity, at the 
plaintitf's costs. 



Beooks V. Northern Pac. R. Co. 
(Circuit Court, D. Washinaton, E. D. September 18, 1891.) 

1. Master and Servant— Risks. ot Emplotment— Defeotive Machinert. 

One who acoepts employment from a railroad company as a switcbman in its 
yard assumes the rlsk of injuries resulting to him from a visible def ect in the loco- 
motive on wMch he was to work, consisling of a draw-head so short as to leave 
too small a space between thé locomotive and any car to be coupled to it for the 
svpitchman to work in With safety. 

2. Same — Contributory Neglioenoe. 

Where one of the rulea of the company, which formed a part of the switchman's 
contract of employment, required him to inspect and take notice of the style of 
draw-heads, etc., used in coupling engines and cars, and he alone directed the 
movements of the angine towards the car to be coupled to it, an injury resulting to 
him from their sudden coming together must be due to contributory négligence 
which will defeat his recovery, 

At Law. 

Action by an employé against employer to recover damages for Per- 
sonal injury caused by négligence. Upon the trial before the court and 
a jury, after the introduction of plaintiff''s évidence, défendant moved 
for a peremptory instruction to the jury to return a verdict for the de- 
fendant, on the ground that the évidence was insufiicient to justify a 
verdict for the plaintiff. Motion granted. 

W. M. Ridpath and D. W. Henley, for plaintiff. 

Hyde, McBride & Allen, for défendant. 
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Hanpord, J. The only charge of wrong on the part of the défendant 
upon which the claim for damages in this case rests is in this: that the 
engine with which the plaintifî was required to ■work in performing his 
duties as a switchman was improperly constructed, and unsuitable for 
use as a switch-engine, the draw-head being so short that a coupling 
could not be eflfected without bringing the tender and the car to be 
coupled so near together as to leave but an insufficient space for a per- 
son to operate safely in coupling them. The plaintiff, in accepting em- 
ployment from the défendant as a switchman in the yard in which this 
engine was used, must be held to hâve assumed the risk of ail injuries 
to himself ordinarily incidental to that situation, including such as were 
liable to occur in conséquence of any visible defect in the machinery and 
appliances supplied for use in connection with his work. The alleged 
defect in this engine was visible, and should bave been, if it was not in 
fact, known to the plaintiff before he suffered the injury described in 
this complaint. He cannot be heard to say that hedid not know of the 
existence of the defect, or that he could not discover it, for he must be 
regarded as having guarantied to the défendant his own competency for 
the situation in which he was employed, which necessarily required the 
possession on his part of sufficient knowledge of locomotive engines, 
draw-heads, and coupling apparatus to be able to recognize, upon seeing 
it, a dangerous defect of the character described. One of the rules of 
the Company, forming part of the contract which he entered into upon 
entering its service, required the plaintiff to inspect and take notice of 
the style, construction, and condition of the draw-heads, links, and pins 
to be used in coupling engines and cars. The plaintiff could not, there- 
fore, hâve faîled to see the draw-head which he claims was defective and 
unsuitable in time to hâve avoided the injury without being guilty of 
gross négligence and breach of duty. He controlled the engineer in 
moving the locomotive towards the car which was to hâve been coupled, 
and he alone, if any one, was to blâme for the sudden coming together 
of the two, whereby he was caught between them and crushed. To me 
it is too plain to admit of any doubt that, by the plaintifF's showing, it 
appears that the défendant could not hâve caused his injury in the man- 
ner alleged without such contributory négligence on his part as to pre- 
clnde a recovery by hira of any damages therefor, and it would be error 
for me to refuse to grant the présent motion. 
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WooDRiiFF V. Northern Pac. R. Co. 
(.Circuit Court, D. Washington, E. D. September 3, 1891.) 

1. RaII-BOAD COMPANIES — IN.TURIES TO PEKSONi ON TrACK— TeESPASSERS— PlEADINO. 

lu an action against a railroad company for injuries to plaintilï's child, a com- 
plalnt which fails to allège that the child was enticed or licensed by défendant to 
come on its track, or that the place of the accident was a public crossing or within 
a public highway, or that its servants, after seeing the child, intentionally or wan- 
tonly committed the injury, does not state a cause of action; as the défendant is 
under no duty to look out for intruders on its tracli on ground dedicated for its ex- 
clusive use as right of v/ay. 
3. Bame — Unlawfui, Speed. 

An allégation in such complaint that the train by which the child was injured 
was running at an unlawfui speed is immaterial, there being no facts alleged to 
support it, and no référence to any statute flxing a, lawf ul rate of speed. 

At Law. On demurrer to complaint. 

T. a Griffitts, for plaintifiF. 

/. M. Aahton and S. C. Hyde, for défendant. 

Hanford, J. The plaintiff prosecutes this action in his own right 
to recover damages for an injury to his child caused by négligence, re- 
sulting in expense to the plaintitî for médical and surgical treatment 
and loss of service during the minority of the child. The complaint 
charges, as the ground for holding the défendant liable, that the child, 
being at the time of the âge of 22 months, went upon the defendant's 
railroad, and was run over by a passing train, and so maimed and in- 
jured as to be erippled for life, and that the engineer or servant of the 
défendant in charge of the locomotive could bave seen the child on the 
track in time to hâve stopped the train and averted the disaster, and 
that failure to see the child and stop the train in time was négligence. 
By a demurrer to the complaint, the question is raised whether the facts 
stated are sufBcient to constitute a cause of action. I hold that the 
facts are not suflBcient. The défendant was not bound by any contract 
with the plaintiflf to take care of or provide for the safety of his infant, 
and owed no duty to look out for intruders upon ils track on ground 
dedicated and reserved for its exclusive use as a right of way. The 
complaint does not charge that the child was enticed or licensed by the 
défendant to come upon its track, nor that the place where the injury 
happened was at a public crossing or within a public highway, nor that 
the defendant's servants, after seeing the child, intentionally or wan- 
tonly committed the injury; and without one or the other of thèse élé- 
ments, or sOmething équivalent thereto, I cannot regard the defend- 
ant's conduct as being morally culpable or legally wrong, so as to give 
rise to a légal claim for damages. While there are cases holding rail- 
road companies responsible for injuries to trespassers not seen in time, 
but who might hâve been, by ordinary care and vigilance, discovered 
in time to bave avoided the infliction of injuries, I find a decided pré- 
pondérance of authority to the contrary. See 1 Thomp. Neg. 448; 
Saldana v. Raëroad Co., 43 Fed. Rep. 862; Eoss v. Railroad Co., 44 
v.47F.no.lO— 44 
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Fed. Rep. 44. I do net regard the averment in the complaint that the 
train was being run at a dangerous and unlawful rate of speed as mate- 
rial. This is a mère statement of a conclusion unsupported by facts, 
or even a référence to any statute prescribing ia lawful rate of speed. 
Let an order be entered siistaining the demurrer, und granting leave to 
amend, the complaint. 



Ten Broeck V. Wells, Fargo cfeCo. et al. 

{Circuit Court, N. D. Califomla. September 14, 1891.) 

Nbgligencb— Dangerous Premises — Patent Dbfeots. 

Where the only means of access to or egress f rom an hôtel are flights of stairs 
leading to a platform above the ground, neither of Whlch has any railing, the de- 
fect in their construction beipg a patent pne, a person.who becomes a guest of the 
hôtel assumes the risks incident to that mode of construction, and caniiot recover 
for injuries received in a fall vvhich was due solely to the want of a railing. 

At Law. On demurrer to complaint. 
Carrol Cook and /. E. Foulds, for plaintiff. 
Pillsbury & Blandinç; for défendants. 

Hawley, J., {oraUy.y ' The défendant Wells, Fargo & Co. demnrs tô 
plaintiff's complaint, Upon the ground that it does not state facts suffi- 
cient to GOnstitute a cause of action. The plaintiff is a married wornan; 
the défendant Richard ■Teii Broeck is her husband, and is made a party 
défendant because hîs (ïonsent to be màde a party plaintiff could not be 
obtained. The suit isbroughtto recover damages for injuries received 
by plaintiff vvhile a guest at the Bellevue Hôtel. The légal title to the 
property at the timê of the accident was in one E. F. Pierce, vvho, it is 
alleged, held the same in trust for and as an agent and employé of Wells, 
Fargo & Co. , and as such agent had leased the property to one Oliver 
Roberts, who was in the possession aâ a tenant of the hôtel at the tinie 
the injuries were received. The complaint allèges thàt the hotel "was 
dangeroHsl}', improperly, deféctively, and negligently constructed and 
'naintairiédv in this: that the only means of access thereto, or egress 
therefrom,, for the guests and boarders therein, was by two flights of 
stairs leading from the ground in front of said building to a platform ex- 
tending for the whole width thereof, about six feet in height and eight 
feet in widthj upon which said platform the front of said hotel and its 
parlor and otlice abtilted, and the doors thereof Opened therefrom, but 
said platform and flights of stairs were wholly without any rail or other 
protection to persons who might lawfully use the same;" and then avers 
Ihat on the Sth'of July, 1890, "plaintiff was a guest or boarder at said 
hotel, and, while carefully proceeding from the parlor thereof along and 
upon said platfoi*m, and lawfully using the same, infending to descend 
therefrom to the ground in front of said hotel by one of the flights of 
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stairs aforementioned, and without fault or négligence upon her part, 
and by reason of the absence of any rail or protection upon said platform 
and said stairs by which she so intended to descend, fell from said plat- 
form to the ground in front of said hôtel, and by reason of said fall" vvas 
seriously injured; and prays for damages in the sum of $50,000. 

When an owner constructs a building to lease, the law requires of him 
a reasonable regard for the protection of ail persons who niay lawfully 
hâve occasion to use the building, and if, without any regard to the 
safety of sueh persons, he constructs the building in a careless, unskill- 
ful, or négligent manner, or places therein insufficient or improper ma- 
terials, whereby the building is rendered unsafe, and innocent persons, 
without any fault or négligence upon their part, are thereby injured, 
the owner is liable. The owner is bound to employ reasonable skill and 
diligence in the construction of his building, regard being had to the 
uses and purposesfor which it is designed. If the plaintiff, for instance, 
had alleged in her complaint that the support of the platform or stair- 
way was so defective that it fell or gave way from the weight of the 
guests walking along or upon the same, or other like defects latent in 
their character, and that the injuries received by plaintifif were caused 
by such defects or négligence in the construction of the building, the 
owner of the premises, upon proofs sustaining such averments, might be 
held liable. But the injuries which plaintiff received are not alleged to 
bave been caused by reason of any latent defect in the construction of 
the building. The averment is that plaintiff fell from the platform to 
the ground, and that the injuries she received from such fall were occa- 
sioned "by reason of the absence of any rail or protection upon said plat- 
form and said stairs." This allégation is insufficient to show any re- 
sponsibility Upon the owner of the building for the injuries which plain- 
tiff received. 

For aught that appears in the complaint, the platform and stairways 
or steps leading from the ground thereto may hâve been properly con- 
structed, of the best materials, and in a perfectly safe and sound condi- 
tion. The fact that there was no railing or other protection across the 
front of the platform, or at tiie side of the steps, might be a good reason 
for declining to become a guest at the house; but, inasmuch as the de- 
fect or omission in this respect was apparent to every guest at the hôtel, 
it necessarily foUows that each guest must bave voluntarily assumed the 
risks incident to the plan of the house in this respect, and could not re- 
cover for injuries received by falling from the platform without alleging 
and proving that there was some fault or négligence in the construction 
of the platform or stairs as they then existed, without the protection of 
a railing. In Smith v. Butiner (Cal.) 27 Pac. Eep. 29, which was an 
action by tenants against the owner of the house, it was alleged that, 
"by reason of the négligence and failure of défendant to provide safe, 
suitable, or proper means of exit from said house, said plaintiff, * * * 
in endeavoring to descend from said house to the ground, for a proper 
and lawful purpose, while in the exercise of due care and diligence, 
and without any fault or négligence on her part, fell to the ground," and 
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received severe and painful injuries. The superior court gave judgment 
against the plaintiff on the pleadings. The suprême court in affirming 
the judgment said : 

"The négligence consisted simply in failing to provide a safe, proper, and 
suitable means of entrance to, or egress from, tlie house, and it is alleged 
that this négligence caused plaintiff to fall. But no faet is averred whicli 
shows that suçh négligence had anything to do with the accident. How did 
It cause her to fall? It may hâve been because défendant neglected to pro- 
videany means of egress whatever, or through some patent defect in tlie plan 
of the contrivance, whatever it was. In such case plaintiff could not recover 
in this action." 

After pointing out the necessity of a direct averment that the négli- 
gence alleged contributed to the injury, the court said: 

"In construing pleadings before juclgment, it is presumed the pleader has 
stated his case in the most favorable manner to himself possible. As we 
liave seen, it is entirely consistent with the allégations of this complaint to 
suppose the injury occurred because défendant neglected to provide any mode 
of egress whatever. We are not at liberty to suppose anything gave way 
through the latent insecurity of the structure, for it is not ao alleged. The 
presumption is therefore that the accident arose from a patent defect, and 
that the pleader has failed to mal^e a more spécifie statement because such a 
statement would hâve weakened liis case." 

In this case no presumption need be indulged in. The pleader has 
not only shown by his allégation that the injury was not received be- 
cause "anything gave way through the latent insecurity of the structure," 
which was the ground upou which plaintiff might be entitled to recover, 
but has gone further, and affirmât! vely shown "that the accident arose 
from a patent defect," for which, under the well-settled principles of the 
law, plaintiff is not entitled to recover. The démarrer is sustained. 
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Ceystal Speixgs Distillery Co. V. Cox, Collector of Internai Rev- 
enue. 

(.Circuit Court', D. Kentucky. October 6, 1891.) 

iNTEKNAii Revenue — Distilled Spikits — Loss in Boxd— Abatement of Tax. 

Act Cong. May 28, 1880, § 17, provides for an allowance for the loss of distilled 
spirits deposlted in a bonded warehouse, not to exceed a flxed amount for givea 
periods. Section 4 provides that vpben it shall appear that there bas been a loss of 
such spirits, otber tban tbat provided for by Rev. St. U. S. § 3221, as amended, 
wbich la the opinion of tbe commissioner of Internai revenue is excessive, he may 
require the collector to instruct the withdravval of such spirits, and to coUeot the 
tax accrued on tbe quantity originally deposited in the vrarehouse, tbougb tbe time 
specified in the bonî given f or the Vifithàrawal of the spirits has notexpired. Rev. 
St. § 3221, provides for the abatement of the tax accruing on distilled spirits aotu- 
ally destroyed "ty accidentai ilre or otber casualty, " wbile tbe same were in a 
bonded warebouse. Held, that tbe term "casualty, " as used in tbis section, does 
not include tbe warping of barrels from unusual and excessive summer beat, ab- 
normal evaporation caused by such beat, or the existence of undiscovered worm- 
holes in tbe barrels; and, wbere a loss has oocurred from thèse causes wblcb the 
commissioner regards as excessive, he may order the withdrawal of tbe balance, 
and payment of tbe tax on tbe whole, as provided by the act of May 28, 1880. 

At Law. On demurrer to the pétition. 

Wdlter Evans, for plaintiff. 

Geo. W. Jolly, U. S. Atty., for défendant. 

Baee, J. The plaintiff has sued the défendant, who was formerly 
collector of internai revenue for this district, for $571.50, which it claims 
was illegally collected by him in 1888 as a tax on the ontage from 108 
packages of whisl:y, which had been warehoused by it under and accord- 
ing to the internai revenue law. The pétition has been demurred to be- 
cause the facts do not constitute a cause of action against the défendant. 
It appears from the allégations of the pétition that the plaintiff was a 
distiller, and that it deposited in a bonded warebouse 108 packages of 
whisky, containing, by the original gauge, 4,936 taxable gallons of 
whisky. This was deposited, commencing January 1, 1886, and con- 
tinuing during 1886, and until May 1, 1887, and the usual bond given 
for the tax. In June, 1888, the commissioner of internai revenue in- 
structed the défendant, Cox, who was then and during the year 1888 
the collector of internai revenue for this district, to require of the plain- 
tiff the immédiate withdrawal of said whisky from the warebouse, and 
the payment of the tax of 90 cents for each gallon of same as ascertained 
by the original gauge when deposited, without making allowance for 
Ipsses which may hâve occurred while in the warebouse. And that sub- 
sequently the commissioner of internai revenue assessed as of the Ist of 
July, 1888, against plaintiff the fuU tax of 90 cents per gallon upon ail 
of said spirits as originally gauged, which tax was collected by défend- 
ant, and paid by plaintiff under protest in November, 1888. This 
whisky was regauged in September, 1888, when it was ascertained thèse 
108 packages of whisky had lost 635 gallons, and the tax paid thereon 
to défendant was $571.50. The pétition allèges this tax was illégal and 
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void, and the demurrer seeks to raise this question, and whether this 
suit can be maintained against the défendant even if the tax was illégal. 
Prior to the resolution of eongress of March, 1878, distilled spirits which 
were deposited in a bonded warehouse could onlj^ remain for one 
year after entry, and when withdrawn tax was paid on quantity depos- 
ited, without allowance for loss from leakage or other cause. This time 
was extended by resolution of eongress of March 28, 1878, to three years 
instead of one j'^ear, but the tax was still to be paid on the quantity of 
spirits originally deposited. This continued to be the law until May 
28, 1880, when eongress, in the seventeenth section of an act of that 
date, provided for an allowance for the loss of distilled spirits deposited 
in bonded warehouses not to exceed one proof gallon for two months for 
the time the spirits remained, and for loss for various periods to three 
years, and for loss up to seven and a half gallons. This loss was to be 
ascertained upon a regauge made upon demand of the owner of the spir- 
its, but the allowance for loss was in no event to exceed the limit given 
by the statute, and only then, when the loss was without the fault or 
négligence of the distiller or owner of the spirits. 

In the fourth section of this act of May 28, 1880, it is enacted: 

"If it shall appear at any time that there has been a loss of distilled spirits 
from any cask or other package hereafter deposited in a distiilery warehouse, 
other than the loss provided i'or in section thirty-two hundred and twenty- 
one (3221) of the Revlsed Statutes of the United States, as amended, which 
in the opinion of the commissioner of internai revenue is excessive, he may 
instruct the collector of the district in which the loss has occurred to require 
the withdrawal from the warehouse of such distilled spirits, and to collectthe 
tax accrued upon the original quantity of distilled spirits entered into the 
warehouse in such cask or package, notwithstanding that the time specifled 
in any bond given for the withdrawal of the spirits entered into warehouse 
in such cask or package has not expired. If the said tax is not paid on de- 
mand, the collector shall report the amount due upon his next monthly list, 
and it shall be assessed and coUected as other taxes are assessed and collected. 
That the tax on ail distilled spirits hereafter entered for deposit in distiilery 
warehouses shall bedue and payable beforeand atthe time the same are with- 
drawn therefrom, and within three years from the date of the entry for de- 
posit therein. And warehonsing bonds thereafter taken * * * shall be 
conditiont'd for the payment of the tax on the spirits as specifled in the entry, 
before removal from the distiilery warehouse, and within three (3) years from 
the date of said bonds. " 

The tax on the distilled spirits attached as soon as it was distilled, 
(section 3248, Rev. St.,) and clearly the plaintiff was iiable for the tax 
on the entire quantity warehoused, unless an allowance was made for 
loss under the seventeenth section of the act of May 28, 1880; and it is 
equally clear that the commissioner of internai revenue was authorized 
to direct the withdrawal of the spirits from the warehouse if, in his opin- 
ion, the loss of spirits from the packages was excessive, unless the loss 
was provided for by section 3221, Id. That section provides that — 

"The secretary of the treasury, upon the production to him of satisfactory 
proof of the actual destruction by accidentai flre or other casualty, and with- 
out any fraud, collusion, or négligence of the owner thereof, of any distilled 
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spirits while the same remained in tJie custody of any officer of internai rev- 
enue in any distillery warehouae or bonded warehouse of the United States, 
and before the tax thereon bas been paid, may abate the amount of internai 
taxes accruing thereon, and may cancel any warehouse bond, or enter satis- 
faction thereon, in whole or in part, as the case may be." 

The plaintiff's allégations are intended to.deny the authority of the 
commissioner of internai révenue to direct the immédiate withdrawal of 
this whisky, because the excessive loss upon which it was based was 
from causes covered by section 3221 of the Revised Statutes. The allé- 
gations are that — 

"PlaintifE avers that the said instructions tosaid défendant as sueli collecter, 
to require the withdrawal of said packages of spirits from the said warehouse, 
were based by said commissioner of internai revenue upon alleged excessive 
loss of spirits from said pacicages while in said warehouse; but the plaintiiï 
states that the said insti-uctions of the said commissioner of internai revenue 
and the said assessment of said taxes were illégal and void. Plaintifî states 
it to be the fact that while the said losses frora eaoh and every one of said 
pacliages had been excessive when said instructions were given, yet said losses 
occurred by the destruction of ail of said spirits so lost by accidentai casual- 
ties, viz., from warpage and injury to the barrels containing said spirits, 
caused by excessive and unusual beat in the summer of 1887, from abnormal 
evaporation from said packages caused by said lieat, and frora undiseovered 
worm-ho!es in the barrels containing said spirits, ail without any fraud, col- 
lusion, or négligence of the plaintifî, who was the owner of ail of said spirits; 
and because of said fact the Said commissioner of internai revenue was with- 
out power or authority lawf uUy to give the said instructions or to make the 
assessment for said taxes before the expiration of three (3) years from the 
time of the deposit of said spirits, respectively, in said warehouse." 

Thèse allégations must be taken as true, and the question is whether 
an eiccessive loss thus caiised authorized the commissioner of internai 
revenue to order an immédiate withdrawal of the spirits from the ware- 
house. The loss provided for by section 3221 is that of "actual destruc- 
tion by accidentai fire or other casualty." Thèse allégations do not make 
out a case of destruction, by casualty other than an accidentai fire. "Cas- 
ualty," as used hère, means an accident; an event not to be foreseen or 
guarded against. Excessive and unusual summer beat is not a casualty, 
neither are undiseovered worm-holes in whisky barrels a casualty, within 
the meaning of this section. The provision of the act of 1880, which 
allowed distilled spirits to remain in warehouses, at the option of the 
distiller or .owner, not exceeding three years, and entitled herein to an 
allowance of not exceeding seven and a half gallons for the three years, 
and proportionately less fora shorter period, was accompanied by the 
other provisions allowing the commissioner of internai revenue to order 
it out of bonded warehouse at any timé when in his opinion the loss 
was excessive; and thetwo provisions should be construed together, and 
so that effect should be given to each. The distilled spirits, when de- 
posited, were subject to the payment of the tax, and both the possession 
and a statutory lien were retained by the United States; hence, if this 
security for the tax was lessening unreasonably by excessive loss, the 
authority to déclare thé tax due was retained by the goverument, to be 
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exercised by the commissioner of internar revenue. If, however, the 
spirits were actually destroyed by accidentai fire or other casualty, the 
commissioner of internai revenue could not order the spirits remaining 
in the packages withdrawn, because, as to the destroyed spirits, the 
treasurer of the United States had already the authority to remit the 
tax, and would likely do so; hence the security for the tax was not per- 
ceptibly diminished by such a loss. It will be observed that the excess- 
ive loss which authorized the commissioner to order the withdrawal and 
assessment of the taxmust be in each package ordered to be withdrawn. 
This view is décisive of the demurrer, and we need not consider whether, 
if the acts of the commissioner of internai revenue in ordering the with- 
drawal of thèse packages and in assessing the tux were Jdegal, the de- 
fendant would be personally liable because he coUected the tax. See 
Harding v. Woodcock, 187 U. S. 43, 11 Sup. Ct. Rep. 6. The demur- 
ïbr should be sustaiued, and it is so ordered. 



United States v. Allen. 
(District Court, JV. D. Illinois. December, 1880.) 

. National Banks— Falsb Kepobt to Comptrollek— Intent to Deceive. 

Rev. St. U. S. § 5309, makes it a misdeineaDor for offlcers of a national bank to 
make false entries in any book, etc., with intent to injure, deceive, or defraud cer- 
tain persons or associations. Held, 'hat sucli entries must be willfully and inten- 
tionallv false, and mère clérical mistakes, or an arhitrary exercise of discrétion in 
keeping the books, not amounting to an abuse thereof, are insufficient to constî. 
tute the offense. 

. Same — False Entries bt Clbkk. 

In an indiclment of a national bank président under Rev. St. U. S. § 5309, for 
making false entries in a report to tte comptroller of the currency, it is no défense 
that such entries were made by a clerk, and verifled by the président vvithout actual 
knowledge of their truth, sinoe It was his duty to inform himself , and espeoially is 
this the case as regards items showing assets and liabilities. 
, Bâtît; — Indictment and Proof — Vakiance. 

Where an indictment under Rev. St. U. S. § 5309, allèges the making of false en- 
tries In a report of a national bank to the comptroller of the currency, with intent 
to injure and defraud the banking association and the stookholders thereof, and to 
deceive its direotors, it is not suffloient to prove an intent to deceive other persons, 
such as credjtors, depositors, the comptroller, or the public. 
Same— Evidence ov Bank Examiner. 

The testimony of a bank examiner who is a skilled aooountant is admissible to 
show false entries; but it must oonsist of knowledge derived from his investiga- 
tion of the books, and not of conclusions based partly upon statements of offlcers 
and clerks of the bank. 
Same— Evidence. 

In determining défendant'» guilty intent, the jury should consider his relation to 
the bank as an offlcer and a sharehojder, assistance given the bank by him in its 
embarrassment by the loan of his individual mcney, and whether he liad any mo- 
tive for making false entries, together with circumstancos that may hâve induoed 
him to do so, such as an examination by the offlcers of the bank's affairs at the 
time the entries were made. 
, Same — GtOOd Chabacter. 

Where defendant's fraudulent intent is not sufflciently shown, évidence of his 
good character would résolve the doubt in bis favor, but not if his guilt was con- 
clusiveJy proven. 
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At Law. 

Indictment of Benjamin F. Allen under Rev. St. U. S. § 5209, for 
making false entries in a statement of the condition of a national bank, 
made by him, as its président, to the comptroller of the currency. 

Joseph B. Leake, U. S. Dist. Atty. 

C. G. Cole and L. H. Bisbee, for défendant. 

Blodgett, J., (^charging jury.) The first two counts of this indict- 
ment charge that one Arnold M. Cleveland, who was a clerk in the Cook 
Coimty National Bank of this city, on the Ist day of May, and the 26th 
day of June, 1874, made certain false entries in regard to the financial 
condition of said bank, in reports called for on said days by the comp- 
troller of the currency, and that the défendant aided and abetted said 
Cleveland in making said false entries or statements. The third count 
charges that défendant was the président of said bank on the 2d day of 
October, 1874, and that, as such président, he made certain false entries 
in regard to the condition of the bank, in a report as to the condition of 
the bank on said day called for by the comptroller of the currency; and 
the fourth count charges similar false statements or entries to hâve been 
made by défendant, as président of the bank, in a report of the condi- 
tion of the bank, made to said comptroller on the 31st day of Decem- 
ber, 1874, — ail which said false entries were made with intent to injure 
and defraud the said banking association, and the stockholders thereof, 
and to deceive the directors of said bank, 

It is admitted that the Cook County National Bank was organized un- 
der the national banking law in the early part of 1872, and that in the 
spring of 1873 défendant became the owner of a majority of its stock, 
and became its président, and the active manager of its affairs, and that 
he continued as such président and manager until the failure of the bank, 
on the 19th day of Januarj^, 1875. The indictment is framed under 
section 6209 of the Eevised Statutes of the United States, which reads 
as follows: 

"Every président, director, cashier, teller, clerk, or agent of any association, 
■who * * * inakes anj' false entry in any book, report, or statement of 
the association, with intent in either case to injure or defraud the associa- 
tion, or any other corapany, body politic or corporate, or any individual per- 
son, or to deceive any offlcer of the association, or any agent appointed to ex- 
amine the affairs of the association, and any person who, with like intent, aids 
or abets any offlcer, clerk, or agent in any violation of this section, shall be 
deemed guilty, " etc. 

You will hâve noticed from the statute as I hâve read it to you that 
the false entries named must hâve been made with intent to injure or 
defraud the bank or its stockholders, or any company or individual 
person; so that an intent to injure the bank, its stockholders, or some 
other person, is the offense under the law. The law authorizes the comp- 
troller of the currency to call, not less than five times a year, for a full 
report of the liabilities and assets of the bank, on the close of business 
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on any day named, and any false statement or entry in any such report, 
made by an officer of the bank with ihtent to defraud or to deceive the 
ofBcers of the bank, or the comptroller, is an offense under the law I 
hâve read to you. The entries in thèse reports which it is claimed were 
false relate mainly to the amount of bills and notes discounted held by 
the bank at the times covered by the reports, and to the amount of cash 
on hand at those several times. The cash is divided in the report into 
several separate items, such as, amount of national bank-notes on hand; 
amount of treasury notes on hand; amount of gold and silver coin; 
amount of fractional currency; amount of funds in hands of reserve 
agents, etc. 

The Jlrst question to be considered is, were the entries complained of 
in thèse various reports, or any of thera, false? And were they made 
by défendant? Secondly, were said false entries made by défendant, or 
did he aid and abet in their being made by Cleveland, with intent to 
injure and defraud the bank or its stockholders, or to deceive its directors? 

Tn regard to the first subject of inquiry — were the entries in the 
reports, or any of them, false? and were they made by défendant? 
The Word "false," as used in this law, means "willfuUy and inten- 
tionally false." A mistake in the amount of an item, growing eut of 
accounts in book-keeping, would not make a man guilty under the law. 
The law intends to punish an intentional misstatement in regard to the 
atFairs of the bank. Thèse reports must show the condition of the bank 
truthfully. The reports need not agrée with the books, either in the 
statement of assets or the names by which they are called. They may, 
for instance, call overdrafts "loans," if they are in fact loans, arranged 
for and understood as such. What I mean is that différences between 
aggregate items in the report and the books may be explained, for you 
ail understand that a bank could hardly be managed successfully un- 
less its books in some form contained a full history of its business trans- 
actions. The comptroller of the currency prescribes the form of the re- 
port, and the kind of information it must contain; and, if the books 
are not so kept as to show thèse items, in this form, then the statement 
or report must conform to the truth of the affairs as they actualiy exist, 
giving the items of information called for by the comptroller truthfully. 
The law and the form of report prescribed recognize that in thèse banks 
there will be quite an amount which maybe carried as cash, and known 
as "cash items," which will not be in fact cash. In some banks, as ap- 
pears from the proof, "call loans" are carried as cash. The checks or 
memoranda evidencing such transactions are counted as cash merely be- 
causethey represent cash, and are only intended to serve a temporary 
purpose. And so a bank ofïicer, in making bis report to the comptrol- 
ler, may distribute bis overdraft account, and put such as actualiy rep- 
resent loans to the class of loans and discounts. The report alone may 
not show whether the bank is solvent or not. The bank may in good 
faith hâve discounted paper and made loans which by changes in busi- 
ness afl'airs hâve become either worthless, or greatly depreciated, and 
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the paper representing such loans or discounts will represent so mucli 
money actually due the bank, yet it will not be available. In order, 
therefore, to détermine whether the assets reported as held by the bank 
are actually good, a bank examiner is appointed, who, by actual inspec- 
tion from time to time of thèse assets, and from such information as 
he can obtain in regard to the solvency of the makers of the paper on 
hand, décides whether the bank is in a sound condition or not. The 
law requires a bank to charge off as "bad" ail debts on which interest 
has remained due and unpaid for six months, unless the same is well 
secured, so that a paper exhibit alone does not show the condition of 
the bank, but, at most, only shows what its condition would be if its 
investments were ail good and available; and it is doubtful whether a 
Vjank has not a right to report among its living assets ail regularly dis- 
counted paper and loans on which interest has been paid up to within 
six months, unless required by the bank examiner to charge it off to 
profit and loss. At least, I do not think the ofBcers of a bank could be 
charged with fraud in putting such an item into the class of bills dis- 
counted, which was, in fact, a regular loan or discount, unless they 
knew it was worthless, or substantially so. 

The offense charged in this case is the alleged making of false entries 
in the report, and proof has been oflfered by défendant tending to show 
that the reports, signed and verified by him, were not in fact made up 
by him; that they were prepared by some clerk or subordinate in the 
bank, and that défendant, without any actual knowledge of the truth of 
the statements contained in the reports, signed and verified them, be- 
lieving them to be true, because made in the due course of business. 
Officers of national banks who assume to make reports called for under 
law must be held responsible for the statements made in thèse reports, 
unless, of course, it is made clearly to appear that thèse statements are 
the resuit of a mistake. The défendant cannot be heard to say that he 
did not know what was in reports made and sworn to by him in the 
due course of bis duty under the law. It is his duty to know whether 
the report is true or not, and, more especially, when the report in re- 
spect to any item in the class of assets or liabilities differs from the 
books of the bank; so that ignorance of the contents of the report, or of 
the actual condition of the bank as to the amount of money or other 
available assets on hand, is no excuse for a false statement made in 
thèse reports, because it Is.from thèse statements, with the investiga- 
tions of the bank examiner, that the public and the comptroller déter- 
mine as to the crédit of the bank. Therefore, a bank officer called upon 
to make reports under the law cannot avoid the responsibility, either 
civil or criminal, for statements in the report, by showing that they 
were made by a clerk, and that if false he did not know it. The clerk 
must be presuraed to bave written the report under the direction of the 
officers, who are required to verify and atlest it, except as to actual 
mistakes shown. 

The prosecution has ofïered proof tending to show that there were 
several false statements in reifai'd to the assets of the bank in each of 
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the reports referred to in the indictment. A part of the proof thus 
offered and admitted at the time, subject to objection, was the testimony 
of Mr. Meigs, who has been for several years bank examiner in the dis- 
trict which includes the city of New York, and was detailed by the 
comptroller of the currency to examine the books of this bank in the 
month of March, 1877, the books and papers then being in the hands 
of the receiver; and he has given testimony as to the results of his ex- 
aminations tending to show that the statements in the reports under 
considération were false in most of the particulars charged, especially in 
regard to the amount of loans and discounts, and the aniount of cash 
on hand. It cannot be expected that a jury would be able to examine 
for themselves a complicated set of books like those kept in banking in- 
stitutions, and from their own examination ai'rive at auy reliable con- 
clusion in regard to the actual condition of the bank; and hence, a 
skilled accountant, who has had expérience in book-keeping, and who 
has gone through such a set of books, may testify to the results of his 
investigations as shown by the books. But it appeared from cross-ex- 
amination, and in reply to questions asked the witness by myself, that 
Mr. Meigs' conclusions or results to which he testified were not wholly 
obtained from the books and papers of the bank, but partly from the 
statements of persons (clerks and officers of the bank) whom he inter- 
rogated; so that what he testified to was not solely the showing of the 
books, but partly the conclusion drawn by Mr. Meigs from information, 
which he chose to consider true, drawn from other sources. For this 
reason, his testimony must be excluded, except such parts of it as ap- 
pear to bave been derived solely from an examination of the books; 
that portion, and that alone, you are at liberty to consider as before 

J'OU. 

The prosecution has also put in the testimony of several other wit- 
nesses, — that of Mr. Barret, the book-keeper of the bank; Mr. McQuis- 
ton, the teller; Mr. Cleveland, a clerk; and Mr. Burley, the receiver, — 
who hâve ail given testimony tending to show that the reports contained 
false statements as to the assets of the bank. This is wholly a question 
of fact, and to be determined by you in the light of the proof which has 
been submitted. The law makes you the judges as to the weight of the 
testimony and the credibility of the witnesses. Much proof has been 
submitted to you as to the amount of "reserve" on hand, but this is only 
another name for cash. The law at the time thèse reports were made 
required national banks to keep on hand cash equal to 25 per cent, of 
their circulation and liabilities; that is, they must hâve this 25 per cent, 
of their liabilities ready to meet any demand upon theni. The balance 
of their assets could be invested, and 15 per cent, of the reserve of the 
bank might be in the hands of other national banks, approved by the 
comptrollers as "reserve agents;" and the proof tends to sïiow false state- 
ments in the reports as to the amount of money belonging to this bank 
in the hands of its "reserve agents." This reserve may also be in the 
vaults of the bank, and the testimonj' of Mr. McQuiston tends to show 
that the top sum, or the amount in the right-hand column of his teller's 
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book, represented the âmount from Jay to day of cash claimed to be in 
the vault; and testimony bas been given tending to show that the raoney 
called for by thèse figures was not in fact in the vault, or in the. posses- 
sion of the bank. Proof bas been offered by the défendant tending to 
show tbat the full amount of money called for by the teller's book was 
in fact on band up to the last week the bank did business, and was 
finally exbausted in the payment of protested bills of the bank which had 
been dishonored by the firm of Allen, Stephens & Co., the bank's prin- 
cipal New York correspondent. The government's proof also tends to 
sbow large discrepancies between the amount of loans and discounts as 
shown by the books and the statements in the report, and tbis is met by 
défendant with proof tending to show that large overdrafts were permit- 
ted, at or about the time thèse reports were made, which the bank had 
a right to treat and report as loans. From ail this proof, you are to say 
whether the allégations in the indictment in regard to false statements in 
thèse reports, or any of thein, are satisfactorily established by the testi- 
mony. If you are satisfied as to tbe falsity of the statements of the re- 
ports, or either of them, the next matter to be considered is, were thèse 
false statements made with intent to injure or defraud the bank, or its 
shareholders, or to deceive the directors? The intent to defraud or de- 
ceive is the essence of the offense, and must not onlj' be proven, but 
must be proven as laid in the indictment. It must appear that the false 
entries complained of were made with intent to defraud the bank or its 
shareholders, or to deceive its directors. An intent to deceive other 
persons, creditors or depositors of the bank, or to deceive the comptrol- 
1er or the public, in regard to the standing of the bank, will not sustain 
tbe charge you are sworn to try; so that the proof must satisfy you, not 
only that the entries complained of were false, but that they were made 
with the spécifie intent alleged. 

In determining the question of the defendant's intent, you should take 
into considération the relation the défendant bore to this bank, both as 
an officer and shareholder; and also the testimony in the case tending to 
show that défendant, besides the money which he put into tbe stock of 
the bank at the time be purcbased it, also used a large portion of bis 
private fortune in efforts to sustain it; and it is for you to say, in tbe 
light of this proof, whether the défendant, by the false statements in the 
reports, if you find them false, intended to defraud the bank or its stock- 
holders, or to deceive its directors, or whether such statements were made 
to defraud the depositors or other creditors of the bank, and deceive the 
comptroller and the public who dealt with it. If the proof does not sat- 
isfy you that the intent was to defraud the bank or its shareholders, or 
to deceive the directors, then the government's case is not made out. 
In this connection you may properly inquire, in the light of the proof, 
whether défendant had any motive to defraud the bank. Was he ask- 
ing crédit of the bank at this time, or seeking to obtain any of its prop- 
erty, or could he bave been benefited by false reports of its crédits, ex- 
cept as a stockholder, or had he any motive for deceiving the directors? 
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Were any of the directors making inquiries or investigations into the 
afTairs of the bank? And did défendant deem it necessary, for any pur- 
pose of his own, to stop such investigation, or quiet any suspicion on 
the part of his directors? If you find from the proof that such motives 
existed, they might go far towards satisfying you that the guilty intent 
existed; but if, on the contrary, you find from the proof that there was 
no such motive or object on the part of défendant, it should weigh upon 
the other side of the scale, and at least tend to show there was no such 
intent as is charged. 

And, finally, gentlemen, the proseoution is bound to make out the 
offense as charged, both as to the falsity of the entries and the intent 
with which they are made, beyond a reasonable doubt; and, if the proof 
leaves a reasonable doubt upon your mind either as to the falsity of the 
entries, or as to the defendant's fraudulent or criminal intent in making 
them, he is entitled to a verdict of acquittai at your hands. In this 
connection, it is proper that I call your attention to the proof introduced 
as to the former good réputation of the défendant for integrity and up- 
right dealing. If the testimony, especially upon the question of guilty 
intent, leaves it doubtful whether the défendant intended to commit the 
offense charged, then évidence of good réputation may be allowed to ré- 
solve that doubt in favor of the défendant. If the criminal intent 
charged is so satisfactorily shown as to leave no doubt, then évidence of 
good character should not be allowed to overcome such proof; but, if the 
testimony upon that point fairly leaves the question of criminal intent 
in doubt, then the évidence of good character may properly be allowed to 
settle that doubt in defendant's favor. If, then, you are satisfied beyond 
reasonable doubt of defendant's guilt as charged, then you should find him 
guilty; but if, on the contrary, you find that either the falsity of the 
entries or criminal intent, as charged, is not proven beyond a reasonable 
doubt, then your verdict should be not guilty. 

Verdict not guilty. 
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Jackson v. Nagle et al, 
(.Circuit Court, N. D. Califomia. September 14, 1891.) 

1. Patents for Inventions— Ikfhingement—Coîitkaotok and Subcontractor. 

Where one who bas contracted to erect a building lets a portion of the work to a 
subcontractor, and in the proseoution of their respective parts eaoh infringes paï- 
en t-rigbts of another, both are liable as joint infringers. 

3. Same — Validity— Construction and Illumination of Buildinss. 

Letters patent No. 263,412, granted August 29, 1883, to Peter H. Jackson, for "im- 
provements in tbe metbod of illuminating basements;" No. 269,863, granted Janu- 
ary 3, 18S3, tothe same, for "iron and illuminating stairs;" and No. 302,338, granted 
July 32j 1884, to the same, for " improvemenls in the construction of buildings, "— 
are valid. 

In Equity. Bill to restrain infringement of patent. 
John L. Bomie, for complainant. 
Geo. M. Spencer, for respondenls. 

Hawley, J., {orally.) This is a suit in equity for the infringement 
of daims 1, 4, and 5 of letters patent No. 263,412, issued to the com- 
plainant on the 29th of August, 1882, for "improvements in the method 
of illuminating basements;" and claims 1 and 2 of letters patent No. 
269,863, issued to complainant January 2, 1883, for "iron and illu- 
minating stairs," and claims 2 and 3 of letters patent No. 302,838, is- 
sued to complainant on the 22d of July, 1884, for "improvement in 
the construction of buildings." Thèse several claims are alleged to hâve 
been infringed by respondents in the construction of a building on the 
south-east corner of Merchant and Montgomery streets, in San Francisco. 
Respondent Nagle was the contractor for the excavation, brick-work, and 
iron-work, including the sidewalks in the construction of said building, 
Nagle awarded the contract to respondents Riley & Loane for the tile 
light work, for furnisLing and putting in the "mark tile light" and 
"bearers" in the Montgomery-Street side, and beam-riser, with tile light 
on top, forming the tread or step on the Merchant-Street side. Com- 
plainant introduced a model (Exhibit D) in évidence showing the con- 
struction used by respondents in said building, and several witnesses tes- 
tified that this model was a correct représentation of the construction of 
the sidewalk lights, and illuminating, etc. The several claims in the 
respective patents claimed to hâve been infringed were minutely ex- 
plained in connection with the model, and the testimony thus given 
tended to show that ail the éléments of the respective claims were found 
in the model. The main différence referred to was that the riser of the 
step in the model is not perforated, while the risers in the building are 
perforated. This, however, is immaterial. Respondent Riley was noti- 
fied that he was infringing upon complainant's patents, and was informed 
how he could do the work so as to avoid any violation of the patents. 
Notwithstanding this instruction and notice, he proceeded to prosecute 
the work in his own way, without any change in this respect. 
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A contractor Avho makes an agreement to perform certain work neces- 
sarily assumes the risk of infringing upon the exclusive patent-rights of 
others, and if he does so infringe he cannot avoid responsibility because 
he was doing the work for other persons. If a contractor violâtes the 
patent-rights of another, heis, of course, answerablefortheinfringement. 
A subcontractor stands upon the same footing. In this case a portion 
of the work was done by Nagle, the contractor, and other portions by 
the subcontractors. In the light of the testimony upon this point, I 
am of opinion that the respondents must be treated and held as joint 
infringers. 

The respondents attack the validity of the patents upon the ground 
that the devices therein mentioned were in public use for more than two 
years prier to the issuance of said patents. The dépositions of Marki 
and Furman clearly show that a tile-bearer similar to that specified in 
complainant's patents was in public use for inany years jjrior to the is- 
suance of said patents. But there is no clairn on the part of the com- 
plainant that the tile-bearer of itself constituted any invention. It is 
admitted that it did not. It is only in the combination in which the 
tile-bearer is used with other éléments that is claimed as new. The com- 
plainant testified, in effect, that the tile-bearer of itself is not new. It 
is "only in the combination, not the bearer alone independenlly, but 
the combination, and the manner in which I hâve applied it. * * * 
1 took a bearer, — it was public property, — and made a combination 
which was patentable, and obtained a patent for it." It is the combina- 
tion of a tile light with a supporting bearer and rib extending over upon 
the supporting surface that is claimed as complainant's invention. The 
différence between complainant's patent and the Dale patent, referred to 
by Marks and Furman, is claimed by complainant to be — with référence 
to the bearer — that complainant's bearer is longer, extends beyond where 
the rib ceases, with arranged dépressions in the walls and the iron sup- 
ports. The testimony is quite lengthy, and in some respects conflict- 
ing. The testimony of Marks and Furman is principally confined to 
the existence and use of the tile-bearer, without any spécial référence to 
the combination in which it is used by the complainant. Without at- 
tempting to further review the testimony, I deem it sufficient, generally, 
to state that my opinion is that the great prépondérance of the évidence 
is with complainant; that his patents are valid; and that the respective 
claims thereof, upon which he relies, hâve been infringed by the re- 
spondents. Let a decree be entered in the usual form, in favor of com- 
plainant. 
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Betzoldt V. Ameeican Ins. Co. 
(Circuit Court, E. D. Michigan. September 16, 1891.) 

1. CiKcriT Courts— Jurisdiction—Alienage or Pakty — Palse Allégation of Citi- 

ZENSHIF — DiSMISSAL. 

In an action by an alien in the United States circuit court for a district of Miclii- 
gan against a Missouri corporation, a false allégation tliat plaintiff is a citizen of 
Michigan will be presumed to be a mistake of the pleader, as the court would hâve 
jurisdictîotî in either case, and the suit will not be dismissed under Act Cong. 
March 3, 1875, which provides that if in any suit commenced in a circuit court it 
shall appear that it does not involve a dispute or controversy properly within the 
court's jurisdiction. or that the parties hâve been improperly or collusively made 
or joined, for the purpose of creating a case cognizable therein, the suit shall be 
dismissed without further proceedings. 

2. False Allégation of Citizemship — Amendment. 

Plaintiff may amend hls déclaration, toshow that he vpas an alien when the ac- 
tion vpas brought, instead of a citizen, as alleged. Conolly v. Taylor, H Pet. 55B, 
565, foUowed. 

3. JuRTSDioTioN — District of Depemdant's Résidence — General Appearanoe — 

Waiveu. 

Act Cong. March 3, 1887, § 1, forbidding suit to be brought in fédéral courts 
against any person elsewhere than in the district "of which he is an inhabitant," 
confers a personal privilège, which is waived by gênerai appearanoe and plea in 
bar, 

At Law. 

This suit was brought on a policy of insurance, and was begun in 
this court February 15, 1887. The déclaration mistakenly states that 
plaintiff is a citizen of Michigan, aud he sues as assignée of one Henry 
Bertram, whose citizenship is not stated. It now appears the plaintiff 
was at the commencement of suit, and still is, an alien. Service of 
process was had upon the defendant's agent in Michigan. Défendant is 
a Missouri corporation, and entered a gênerai appearance in the cause, 
and pleaded the gênerai issue, with notice of spécial matters of défense. 
The cause was once tried before Judge Brown, when judgment of non- 
suit was rendered, with leave to move to set the same aside, which was 
subsequently done, and the case is noticed for trial at the présent (June) 
term. Défendant now moves to dismiss the cause for want of jurisdic- 
tion on three grounds: (1) Because the record fails to state that Henry 
Bertram,- plaintiflf's assigner, is a citizen of Michigan, and of diverse 
citizenship from défendant. (2) Because the déclaration does not allège 
that ail the members of the défendant corporation are citizens of Mis- 
souri, and of diverse citizenship from plaintiff; and because it appears, 
as matter of fact, that ail the members of défendant corporation are not 
citizens of Missouri, but sorae are citizens of Michigan. (3) Because it 
appears that plaintitï was not at the beginning of this suit, and is not now, 
a citizen of Michigan, as averred in the déclaration, nor was his assigner 
at the commencement of suit a citizen of Michigan. In support of this 
motion défendant has filed an afiidavit showing that plaintiff, March 19, 
1887, afew days after this suit was begun, declared his intention in the 
circuit court for the county of Wayne lo become a citizen of the United 
States, but the records of that court liiil to show his admission to citizen- 
ship; that Bertram was admitted to full citizenship Januaij- 20, 1888. 
V. 47F.no. 11 — 45 
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The affidavit further states, on information and belief, that some of the 
members of the défendant corporation are citizens of Michigan. Plain- 
tiff asks leave to amend his déclaration in accordance with the facts. 

SwAN, J., (after stating the facts as above.) It is argued in support of 
the motion to dismiss that the niisdescription in the déclaration of plain- 
tifPs political status, the failure to allège that of his assignor, and the 
latter's change of citizenship pending the suit, hâve wholly deprived the 
court of jurisdiction, and that under section 5 of the act of March 3, 
1875/ regulating the jurisdiction of United States courts, and under the 
authority of Jlformv. Gilmer, 129 U. S. 315, 9 Sup. Ct. Rep. 289, and 
kindred cases, it is the duty of the court to dismiss the suit. It is suf- 
ficient to say in reply to this position that neither of the causes for which 
the court is required, by the act and authority cited, to exercise the 
power of dismissal exists in this case. Nor can it be said that the plain- 
tiff bas attempted any fraud upon the court by the erroneous averment 
that he was a citizen of Michigan. Thqt error is imputable solely to the 
misapprehension of the pleader, who drafted that déclaration. Indeed, 
upon the conceded facts, there could be no motive for intentional mis- 
statement of the plaintiff's citizenship. However the error occurred, in 
view of the facts, is of no moment, but it nécessitâtes an amendaient, 
which should correctly state the plaintiff's character. The affidavit filed 
by défendant establishes both the alienage of plaintiff at the commence- 
ment of suit, and that of his assignor, Bertram. The subséquent décla- 
ration by plaintiff of his intention to become a citizen of the United 
States, and the admission of Bertram, his assignor, to citizenship since 
this action was begun, bave not divested the jurisdiction of this court, 
•which is dépendent upon the state of facts existing at the time of the 
commencement of suit. Both plaintiff and Bertram were aliens until 
they had taken the last step to sever their allegiance to their former sov- 
ereign by admission to citizenship hère. It does not appear that this 
has been done by the plaintiff. Lanz v. Randall, 4 Dill. 425; Baird v. 
Byrne, 3 Wall. Jr. 1; Maloy v. Duden, 26 Fed. Rep. 673. As aliens, 
either had the right, under the act of March 3, 1875, to sue in this court 
a citizen of the state found hère. Brooks v. Baily, 20 Blatchf. 85, 9 Fed. 
Rep. 438. There is nothing in the act of 1875 forbidding an alien to 
sue a citizen upon an assigned cause of action. Granting, there fore, as 
is clear, that both plaintiff and his assignor were aliens when the suit 
was begun, and that until thèse facts are properly averred upon therec- 

'"Sec. 5. That if, in any suit oommenced in a circuit court, or removed from a state 
court to a circuit court, ot tiie United States, it shall appear to the satisfaction of sàid 
circuit court, at any time after such suit has been broug-ht or removed thereto, that 
such suit does not really and substantially involve a dispute or controversy properly 
within the jurisdiction of said circuit court, or that the parties to said suit hâve been 
improperly or oollusively made or joined, either as plaiutiffs or défendants, for the pur- 
pose of creating a case cognizable or removable under this act, the said circuit court 
shall proceed no further therein, but shall dismiss the suit, or remand it to the court 
■from which it was removed, as justice may require, and shall make such order as to 
costs as shall be just; but the order of said circuit court dismlssing or remanding said 
cause to the state court shall be reviewable by the suprême court ou writ of error or 
appeal, as the case may be. " 
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ord the court is without jurisdiction to proceed tojudgment in the cause, 
the inquiry now is, has thé court power to grant leave to make the req- 
uisite amendment? This is not denied. Such amendments hâve been 
sanctioned by the suprême court even where the judgment below has 
been reversed , because the record lacked the proper jurisdictional aver- 
meut. Parker v. Ormsby, 11 Sup. Ct. Rep. 912; Everlmrt v. Euntsville 
Collège, 120 U. S. 223, 7 Sup. Ct. Rep. 555; King Bridge Go. v. Otoe 
Co , 120 U. S. 225, 7 Sup. Ct. Rep. 552; Metcdj v. Watertown, 128 
U. S. 590, 9 Sup. Ct. Rep. 173; Menard v. Goggan, 121 U. S. 253, 7 
Sup. Ct. Rep. 878; Conolly v. Taylor, 2 Pet. 556, 565. The facts exist- 
ing at the tiine of the commencement of suit were sufBcient, if properly 
pleaded, to hâve given the court jurisdiction. Under the circumstances, 
to refuse leave to malce this amendment would be an abuse of discrétion. 
In the case last above cited the exact question hère mooted is decided, 
and the court approve the proposition, though denying its applicability 
in that case — 

"That if an alien become a citizen pending the suit, the jurisdiction which 
was once vestedis notdivested by this çircumstance. * * * Wherethere 
is no cliange of party, a jurisdiction depending upon the condition of the 
party, is governed by that condition, as it was at tlie commencement of the 
suit. * * * If an alien sliould sue a citizen, and should omit to state the 
character of the parties in the bill, though the court could not exercise its ju- 
risdiction while this defect in the bill remained, yet it might, as is every day's 
practice, be corrected at any time before the hearing, and the court would 
not hesitate to decree in the cause. " 

It is said, however, that the amendment would be futile if made, be- 
cause the défendant would then plead in abatement the provision of sec- 
tion 1 of the act of March 3, 1887, forbidding suit to be brought in 
United States courts against any person elsewhere than in the district 
"of which he is an irihabitant." As counsel bave invited décision upon 
this point, and the trial may be expedited by its détermination, it is as 
well to dispose of it. The argument admits oftwoansvvers: First. This 
suit was pending when the act of March 3, 1887, was passed. By the 
proviso of section 6 of that act, such suits are expressly excepted from 
its opération. Second. The exemption from liability to suit elsewhere 
than in the district of his résidence is a personal privilège of the défend- 
ant, which is waived, unless pleaded in abatement. The défendant, 
having appeared generally, and pleaded in bar, cannot now withdraw 
its appearance, and plead a dilator}' plea, without leave of the court. 
Cooley V. McArthur. 35 Fed. Rep. 373, and cases cited. It is not claimed 
that the amendment asked will nécessita te any new défense, and, so far 
as at ju-esent appears, tbere can be no injustice in requiring any addi- 
tional plea to be filed forthwith, so that the trial may proceed at the 
présent term. 

The second ground of the motion has been so frequently decided 
against the defendant's position that it is noticed hère only that counsel 
may know it has not been overlooked. MuUer v. Dows, 94 U. S. 444; 
Steam-Ship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. Rep. 58, and cases 
therein relerred to. 
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The motion to dismiss is denied, and plaintiff is granted leave to 
amend, by stating the citizenship of the plaintiff and his assignor, ao 
cording to the facts as they existed at the commencement of the suit. 



Bartels d al. v. Redfield et al, 
(Circuit Court, S. P. New York. October 9, 1891.) 

COSTB— WhO EKIITLBI» to — JUDGMENT DlREOTEB BT SUPRBMB COUBT. 

In an action at law in which the suprême court, upon the défendants' wrlt of er- 
ror, bas reversed a Judginent awarded bjr the circuit court for the plaintiffs for dam- 
ages and costs, with a direction lu its opinion und mandate, which are both silent 
as to Buch costs, that the circuit court enter judgment for the plaintifts for certain 
sums and interest thereon, specified by it, the plaintiffs are entltled to judgment in 
the circiùt court for such specified sums and interest, together with such costs. 

At Law, 

This is a common-law action, commenced in a state court November 
12, 1863, and afterwards removed by writof certiorari to the circuit court 
of the United States for the southern district of New York. October 3, 
1887, after trial thereof, and recovery therein by the plaintiffs, judgment 
was entered in favor of the plaintiffs for $50,611.98, damages, and 
$690.50, costs and disbursements, making the aggregate of $51,302.48. 
Thereafter the défendants sued out a writ of errer, taking the case to the 
suprême court. April 20, 1891, the suprême court, without, on the 
argument of the case, having had presented to it by counsel for its con- 
sidération the subject of thèse costs, filed its décision, (139 U. S. 694, 
11 Sup. Ct. Rep. 683,) by which it decided that "the judgment is re- 
versed, and the cause remanded, with a direction to the circuit court to 
enter judgment for $1,500, and interest from November 16, 1863, and 
for $12,894.95, with interest from January 8, 1881." A mandate waa 
thereafter issued to this court which provides: 

"On considération whereof, it is now liere ordered and adjudged by this 
sourt that the judgment of the aaid circuit court in this cause be, and the 
same is hereby, reversed, with costs [of the suprême court;] and that the said 
défendants recover against the said plaintiffs, George P. W. Bartels et al., 
for the costs herein expended, and hâve exécution therefor. And it is f ur- 
ther ordered that this cause be, and the same is hereby, remanded to the said 
circuit court, with a direction to enter judgment for $1,500, and interest 
from November 16, 1863, and for $12,894.95, with interest from January 8, 
1881. You therefore are hereby commanded thatsuch exécution and further 
proceedings be had in said cause, in conformity with the opinion and judg- 
ment of this court, as, according to right and justice and the laws of the 
United States, ought to be had; the said writ of error notwithstanding." 

Upon presenting the mandate of the suprême court to the circuit court, 
for the purpose of entering judgment as therein directed, the question 
arose whether or not the plaintiffs were entitled to enter, as part of such 
judgment, the aforesaid $690.50, costs and disbursements of the circuit 
court. 
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Joseph M. Deuel, for plaintiffs. 

Edward Mitchell, U. S. Atty., and Thomas Greenwood, Asst. U. S. Atty., 
for défendants. 

Lacombe, Circuit Judge, (m-aUy.) The rule is that costs follow recov- 
ery, and I see no reason why there should be any exception hère. The 
silence of the suprême court as to costs of this court is not significant, 
in view of the fact that the subject was not presented to it. Judgmem 
should therefore be entered for the plaintiffs for the amount of the sumt 
and the interest thereon specified in the opinion and the mandate of tht 
suprême court, together with the aforesaid $690.50, costs and disburse- 
ments of this court. 



PiEECE V. Union Pac. Ky. Co. 

{Circuit Court, S. D. lowa, W. D. October 6, 1891.) 

DiscovEKT IN Action at Law— Removed Cause— State and Fédéral Phactice. 

UpoD removal of an action at law f rom an lowa to a United States court, défend- 
ant cannot be compelled to file answers to interrogatories attactied to the pétition, 
as allowed under the lowa statute, s>ince Rev. St. Û. S. § 861. provides that the mode 
of proof in such actions shall, except under certain circumstances, be by oral testi- 
mony and exatnination of witnesses in open court. Ex parte Fisk, 113 U. S. 713, 5 
Sup. et. Kep. 724, foUowed. 

At Law. 

Action to recover damages for wrongful death. On motion for an or- 
der requiring an answer to be tiled to written interrogatories attached to 
pétition. 

Charles A. Clarh, for plaintiff. 

Wright & Baldioin, for défendant. 

Before Shieas and Woolson, JJ. 

Shieas, J. This action, heing at law, to recover damages caused hy 
the death of Ralph H. Pierce, was brought originally in the district 
court of Pottawattamie county, lowa, and was thence removed into this 
court by the défendant corporation. To the pétition as filed in the state 
court there were attached certain interrogatories, to be answered on be- 
half of the défendant by the proper ofBcers of the company, the answer 
to which could, under the provisions of the state statute, hâve been read 
in évidence upon the trial of the case, had such trial taken place in the 
state court. 

The plaintiff now moves this court for an order directing the time 
within which such interrogatories shall be answered, and thus the ques- 
tion is presented, whether, in the fédéral court, the plaintiff is, of right, 
entitled to insist upon answers being filed to the interrogatories attached to 
the pétition, in order that the same may be read in évidence upon the 
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trial of the cause. It seems to us that the ruling of the suprême court 
in Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. Rep. 724, is décisive of the 
motion now presented. The facts in that proceeding, briefly stated, 
were as foUows: Francis B. Fogg brought suit in the suprême court of 
■the state of New York against C. B. Fisk, to recover damages at law, 
and, in the progress of the cause, obtained an order that the défendant, 
Fisk, be examined, and his déposition be taken, as a party before trial, 
according to the provisions of the New York Code of Civil Procédure. 
In obédience to this order, Fisk appeared before the court, and his ex- 
amination had been partly completed, when the cause was removed into 
the circuit court of the United States, and thereupon in that court a further 
order was obtained, requiring Fisk to appear, accordingto the provisions 
of the state statute, in order that his examination should be completed. 
The défendant appeared before the court in pursuance of the order, but 
declined to answer the questions propounded to him, on the ground that 
the court had no jurisdiction to require him to answer the questions in 
the manner required by the state statute, and thereupon he was ad- 
judged to be in contempt, and was committed to the custody of the mar- 
shals. To secure relief from this imprisonment he sued out a writ of 
habeas corpus from the suprême court of the United States, it being held 
by that court that the order of commitment made by the circuit court 
was void, because that court — to-wit, the circuit court of the United 
States- — did not bave the power to make the order requiring Fisk to sub- 
mit to the preliminary examination provided by the state Code of Pro- 
cédure. This conclusion was mainly based upon the provisions of sec- 
tion 861 of the Eevised Statutes, which enacts that "the mode of proof 
in the trial of actions at common law shall be by oral testimony and ex- 
amination of witnesses in open court, except as hereinafter provided." 
The suprême court held, in substance, that, as congress had, in enacting 
this section, legislated upon the matter of the mode of proof in la,w ac- 
tions, it must be held that thereby congress intended to establish or pre- 
scribe the System to govern the practice in this respect in the courts of 
the United States, and that this action on part of congress precluded 
having recourse to any System or mode of proof established by state 
laws. It was further held that the mode of procuring testimony pro- 
vided for in the state statute was not the équivalent of his oral examina- 
tion and testimony, as required by the act of congress. In effect, there- 
fore, this case décides that in trials at common law in the courts of the 
United States the mode by which the testimony of witnesses can be ob- 
tained is by an oral examination of such witnesses in open court at the 
time of, and as part of, the actual trial of the cause, unless a given wit- 
ness eomes within some one or more of the exceptions named in the 
other sections of the statute. Under the rule given us, then, by the su- 
prême court, we are not justifled in granting an order for the procure- 
ment of the testimonj' of a witness by any mode other than his produc- 
tion in open court, unless it is shown that he comes within some of the 
exceptions provided for in the statutes of the United States, — as, for in- 
stance, that the witness lives at a distance greater than 100 miles from 
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the place of trial, or that he is ancient or infirm, or is about to leave the 
United States, or to enter upon a sea voyage. In the présent cause it 
is not shown that the party or parties who may be called upon to an- 
swer the interrogatories attached to the pétition corne within any of the 
exceptions named, and therefore the court is without authority to order 
the procurement of the desired testimony in any other mode than by the 
production of the witness in open court, as required by section 861 of 
the Revised Statutes. The motion made raust therefore be refused, and 
it is so ordered. 

WooLsoN, J. I concur in the foregoing opinion and resuit reached 
therein. 



In re Salomon. 
(Circuit Court, S. D. New York. May 11, 1891.) 

Cdstoms DnTiES— Old Rubbeb Boots and Shoes. 

Rubber boots and shoes, worn out by use, and fit only for remanufaoture, held to 
be dutiable at 10 per centum ad valorem as " rags" or "waste, " under paragraphs 
481 and 493 of Sohedule N of the tariff act of March 3, 1883, and not dutiable at 25 
per centum ad valo^^em, as "articles composed of india i-ubber, " under paragraph 
454 of said sohedule. 

At Law. Appeal froni board of United States gênerai appraisers. 

F. Salomon, on August 23, 1890, imported by the Glenrath into the 
port of New York certain old india rubber boots and shoes, which were 
duly entered at the port of New York, and classified and assessed by the 
collecter of customs at that port, at 25 per centum ad valorem, under 
Schedule N, par. 454, of the tariff act of March 3, 1883, as "articles 
composed of india rubber, not specially enumerated or provided for in 
this act." The importer protested, claiming that the said goods(l) were 
free of duty, under the free list of said act, (paragraph 724,) as "india 
rubber crude;" or (2) dutiable at only 10 per centum arf fftfo?-cm as "rags, 
of whatever material composed, and not specially enumerated or pro- 
vided for in this act," under Schedule N, par. 481; or (3) as dutiable 
at 10 per centum ad valorem as "waste, ail not speciallj' enumerated or 
provided for in this act," under Schedule N, par. 493, of said act. An 
appeal was taken by the importer from the décision of the collector to 
the board of United States gênerai appraisers, under the provisions of 
the act of June 10, 1890. The board afïirmed the décision of the col- 
lector, holding that the merchandise, consisting of manufactured india 
rubber, principally boots and shoes, along with scraps thereof, worn out 
by use, and fit only for remanufacture, were "articles," within the com- 
prehensive meaning of that term as used in the tariff act, and, being 
composed of india rubber, were properly dutiable at 25 per centum ad 
valorem, under paragraph 454, Schedule N, of the tariff act of Marsh 3, 



712 FEDERAL EEPORTEE , Vol. 47. 

1883. The importer applied for a revievv of the décision of said board 
by the United States circuit court. 

Curie, Smith <& Mackie, for importer. 

Edward Mitchdl, U. S. Atty., and Henry C. Plaît, Asst. U. S. Atty., 
for collector. 

Lacombe, Circuit Judge. ■ The décision of the appraisers is reversed, 
and the article is classified either as"rags," at 10 percent., oras'Svaste," 
at 10 per cent., under paragraphs 481 and 493 of the act of March 3, 
1883. 



Celluloïd Manuf'g Co. v. Read. 

(Circuit Court, D. Connecticut. October 7, 1891.) 

1. Trade-Makks — What will bb Pbotected. 

The Word "Celluloïd. " being a new and arbitrary word coinod by plaintiS, and ap- 
plied to goods of its manufacture, is a valid trade-mark, in the use of which plain- 
tiiï is entitled to be protected, though the term has become so geuerally known as 
to hâve been adopted by the public as the common appellative of the article to which 
it is applied. 

3. Same — "What Constitutes Infbingement. 

. But the use of the term by défendant as applied to an article of his manufacture, 
"Celluloïd Starch, "is not suc h as to induce the public to believe that the starch 
was connected with plaintiff or a product of its manufacture, and hence it is not an 
infringement of its trade-mark entitling plaintiff to an injunction. 

3. Same— -Injunction. 

The tact that a method mîght be devised by which plaintifE's article, " Celluloïd, " 
could be converted into a substitute for starch, and the possibillty that it may in 
the future désire to make such an article, and put it on the market, are too remote 
to entitle it to an injunction against such use of the terrù by défendant. 

In Equity. 

Rowland Cox, for plaintiff. 

Henry G. Newton and Henry F. Hall, for défendant. 

Shipman, J. This is a bill in equity for an injunction against the 
unlawful use of a trade-mark. The plaintifï' was incorporated in 1871, 
by the name of the "Celluloïd Manulacturing Company," for the manu- 
facture and sale of "celluloïd, or solid collodion, and its compounds, 
and articles made therefrom;" and ever since has existed under said 
name, has been constantly engaged in said manufacture, and has done 
an extensive business in producing a great variety of articles of use or 
ornament which contained, in whole or in part, the substance called 
"Celluloid." About the year 1870 the Messrs. Hyatt invented and pat- 
ented a process for the conversion and manufacture of pyroxyline into a 
solid, to which, after the manufacture had developed and been materi- 
ally improved, they gave the arbitrary or fanciful name "Celluloïd," a 
name which has ever since been applied to the article, as manufactured 
by the plaintiff, which apparently succeeded to the trade-mark rights 
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and became the owner of many of the patents of the Hyatts. The sub- 
stance bas had a wide réputation and popularity on account of its beauty 
and utility, and the great nurnber of uses of varied character to which it 
can be adapted. It bas been extensively used for the outside portion 
of collars and cufîs, whereby thèse articles became impervious to water, 
and retained the smoothness and glossiness of highly starched linen; but 
celluloïd cufFs are easily distinguished from starched linen cuffs. Cellu- 
loid bas never been used as a starch, or as a substitute for starch, unless 
the manufacture of collars and cuffs may be deemed to be such, and 
there was no testimony that the plaintiff looked forward to its use as 
starch. The learned scientific expert for the plaintiff testified that it 
seemed to him not only chemically possible, but highly probable, that a 
method mightbe devised by which celluloid, as manufactured at présent, 
could be converted into a starch-like body, fit for use as a substitute for 
starch, and very possibly presenting modified properties which would ren- 
der it superior to ordinary starch, and more désirable for such use. The 
plaintiff bas manufactured lacquers and varnishes containing pyroxyline, 
and an ink to which it gave the name"Celluloid Ink," which did not contain 
pyroxyline. The défendant, under the name of the "Celluloid Starch Com- 
pany," is manufacturing and selling a powdered laundry starch, which 
he calls "Celluloid Starch," and which he présents to the public in pack- 
ages containing labels which call it by that name, and represent that the 
article is a new one, and possesses valuable properties, and is "the latest 
practical invention of the times." It is, simply, prepared starch, and 
bas nothing in commonwith celluloid, as heretofore used and developed, 
though cellulose and starch in ultimate chemical composition are alike. 
The complainant allèges in its bill that the complète préservation of the 
identity of its corporate name is a matter of very great conséquence to it, 
as affecting the good-will of its business, its custom, its crédit in the 
market, and the réputation of its goods, and that it bas an exclusive 
right to the use of its name, and to the use of the désignation " Celluloid " 
as a trade-mark or trade name, and that there can be no lawful use of 
the Word "Celluloid" as a trade-mark except in connection with the sale 
or use of its products. The bill further allèges that the defendant's use 
of the word "Celluloid " must cause his article to be received by the pub- 
lic as an article made by the plaintiff, or as one containing its product, 
and that his use is an injury to the plaintiff, and unlawful, because it 
has the efi'ect to exclude the plaintiff from the enjoyment of its right to 
use its trade-mark upon a class of articles, to-wit, starches and coatings 
of différent kinds like those upon collars, other examples of which it 
tûay at any time produce, and pra}^s for an injunction. 

The first important question in the case has been settled, so far as this 
court is now concerned, by the décision of Mr. Justice Beauley in Cd- 
luhid Manuf'g Co. v. Cdloniie Manufg Go., 32 Fed. Rep. 94. The Cel- 
lonite Company was manufacturing, under the name "Cellonite," the 
same article which the Celluloid Company had long manufactured, and 
which the corporation of the Cellonite Company had previously manu- 
factured under the name "Pas bosene." The plaintiff's bill prayed for 
an injunction against the use of the name "Cellonite," upon the ground 
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that it was an unkwful infringement of the plaintiff's trade-marb. The 
défendant in tlïat case iusisted that, inasmuch as the word "Celluloïd" 
is how a word in common use, and signifies a well-known article, and is 
an appellative to designate the substance: "Celluloïd," itcannot therefore 
be usëd as'a trade-mark. Mr. Justice, Bradley, after rémarking that it 
was trùe, as a general'rule, that a word merely descriptive of the article 
tô whichitis applied cannot be used as a valid trade-mark, said: 

"If the ruie referred to were of universal application, the position of the 
défendant would be unàasaiiablëi But the spécial case before tne is this: 
The complainant's assigïiors, thé lîyatts, edined and adopted the word when 
it was unknown, and ïiiade it iheir trade-mark, and the coraplainant is as- 
signeeot'all the righta of the Hyatts. , >Vhen the Vfoid wascoint>d and adopted 
H w^ çlearly agood triade- mark^.ï'he question is whether the subséquent 
use of it by the public, as a cotnmbn appellative of the substance maniifact- 
ûied, can take away thé complainant's right. It seems to me that it cannot." 

The justice, after quoting with iapprdbation the conclusion of the New 
York court ofappeals, as stated hy Judge Eàpai^lo, in Selchow v. Baker, 
.93 N.: Y.' 59, said:,'. ;:;. 

"1 thiHkit'perfectly cleàr, as matter of law, that the cOmplainant is enti- 
tled to, the .exclusive use of the Word 'Celluloid ' as a trade-mark." 

Judge RaPallo's clear stateniehf of the conclusion; ôf the court ôf ap- 
pèals wa's as folio w's: "■ 

"Oiirçoncluaiou is that where a manufacturer has invejited a new name, 
cônsisting eilher of a hew Word or a word or words in common use, which he 
has applifcd for the first time to his owti manufacture, or to an article manu- 
factured by him, to distinguish it from thèse maniifactured ànd sold by others, 
ànd! the name thus adopted is not geniùrhe, or descriptive of the article, its 
qualities, ingredienta, or characteristics, but is arbitrary or fancitul, and 
is. not useii merely to denqtje grade or quality, he is entitled to be proteeted 
iri the use .pf that name, not withstandiug that it lias, become so generally 
knovvn, thîit it h'as béén adopted by the public as the brdinary appellation '6f 
thearticlëV"v''''' ' '" \'" '' ' 

i The next andiiemaining question is wliether thedefendant's use of the 
complainant'^ tradq-mark is suqhiari.uniawful use that it should be re- 
strained, To.ans.wer: this question, the extentpf; the; :Qwner's prpperty 
iri a trade-mark, an4 the character of the act which, is held to injuri- 
ously afïect his property rights, an.cj to call for the interposition of a court 
of equity, must be ascertained. The. office of a. trade-mark and. the ex- 
,tent of prpperty in its use hâve been,, oflate, frequently discussed by 
the suprême court, and the définitions ^hich were stated by Mr. Justice 
Strong, in Canal Co.y.OIrvrk, Id WfiU. 811, hâve been universally ap- 
proved and confirmed, , The jearned judge, after saying that "theioffice 
of a trade-mari; isto point pqt, distinctively the origin or ownersh^ij) of 
the article to w.hioh i,t,is affixed, or,,,i,n other words, to give nptipe ,who 
was the prodwcér,". said,: 

"Where rights to the exclusive use of a trade-mark are invaded, it is inva- 
riably held that, the essence of the.wrongconsists, in the suie of tlie goods of 
one manufacturer or vendor as those of another, and that it is only when this 
false représentation is ditectly or indirectly lîiade that the party \yho appeals 
to a court ofèt[uity can hâve relief. " 
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To the same effeef, Judge Bradley said, in CeîMaid Manuf'g Co. v. Cel- 
lonite Manuf'g Co., supra: 

"The essence of the law of trade-marks is that one man has no right to 
palm ofE, as the goods or manufacture of another, those that are not bis. This 
is done by usiilg that other's trade-raark, or adopting any other means or de- 
vice to create the impression tbat goods exbibited for sale are the product of 
that other person's manufacture, when they are not so." 

This use must be of such a character as to induce the belief on the 
part of the public that the goods which are soH are of the plaintiff's 
manufacture, and to cause danger that either the plaintiff will be injured 
or the public will be deceived. The deceit of the public, and the con- 
séquent injury to it, are as much to be regarded by a court of equity as 
an injury to a plaintiff's business. It therefore ibllows that the right 
of an owner of a trade-mark is not a right to its exclusive use every where 
and under ail circumstances. He cannot prevent its use when the use 
is entirely innocent, and represents nothing in regard to the plaintifif's 
connection with the goods, and does not impose upon the public. Thus 
it has been said that an iron manufacturer who uses a lion's head as a 
trade-mark cannot prevent a linen manufacturer from using a lion's head 
upon his goods. Ainsworth v. Walmedq/, S5Lslw J,Ch.S52. But it does 
not foliow that because a manufacturer never made a particular class of 
goods his trade-mark can be impressed by another manufacturer upon 
that particular class, which is akin to the articles in the manufacture 
of which the owner of the trade-mark made his réputation and made his 
mark of value. Thus the Collius Company, a corporation which had, 
by its charter, a right to manufacture ail articles of métal, had, from 
1834, a valuable trade-mark which it used upon edge tools, picks and 
hoes, but did not, before 1856, n^ake a digging tool, such as the shovels 
upon which, in 1856, its rival placed the Collins Company's trade-mark. 
The claim that the défendant could appropriate the Collins Company's 
well-known trade-mark upon shovels, and obtain a right thereto, prior 
to that of said company, upon shovels, was justly regarded as unsound. 
Colliiw Co. V. Ames, etc., Corp., 20 Blatchf. 642, 18 B'ed. Rep. 561. Tothe 
same effect is Manufacturing Co. v. Gamer, 54 How. Pr. 297. It is plain 
to perceive that, in the extrême case of the lion's head, there would be no 
injury, while in the shovel case there was a palpable injury by the un- 
lawful appropriation of the trade-mark. Between thèse two extrême 
cases the circumstances may be very varied, and oftentimes it will be 
difficult to détermine whether the appropriation of another's trade-mark 
isan injurions theft or is a harmless use. An example of this difBculty 
is found in Eno v. Dunn, L. R. 15 App. Cas. 252. Dunn sought to 
register, as a trade-mark, the words, "Dunn's Fruit Sait Baking Powder." 
Eno opposed the application, because he had used the désignation "Fruit 
Sait" for a powder used for producing an effervescing drink. This pow- 
der had acquired a high réputation and popularity. There was testimony 
from four persons that the Eno article had been used, in exceptional 
cases, as a baking powder. The only question was whether the proposed 
use of the term "Fruit Sait" would be calculated to deceive the public. 
The burden of proof is upon the applicant for registration under the En- 
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glish statute to show that his trade-mark is not calculated to deceive. 
Three of the five judges thought that the use -would hâve such danger. 
Their opinion was to the effect that the words "Fruit Sait" "were calcu- 
lated, and I think designed, to ereate a confusion in the minds of those 
persons to whom Mr. Dunn's advertisement was addressed, and to lead 
the ordinâry run of such persons to suppose that his baking powder is 
in some way connectéd with Mr. Eno's préparation." But' there was 
unanimity in thè idea that the property of Dunn in the words was riot 
such that he could universally restrain their use by other dealers. For 
example, Lord Herschell, who was in the majority, said: 

"If it were proposed so to employ Ihem [the words] that no reasonable por- 
son could suppose that, they had référence to tlie appellant's préparation, such 
a use would be perfectly unobjectionable. For example, I cannot conceive 
any one imagining that a 'fruit sait unabrella' was in any way connectéd 
with the article manufactured by Mr. Eno." 

If, therefore, the useof the word "Celluloïd," in connection with starch, 
was calculated to deceive the public, and induce it to believe that the 
complainant's article of manufacture was one of the ingrédients of the 
defendant's starch, and to be led to purchase the article, then the prayer 
of the bill should be granted. In a clear case of intentional or actual 
déception, there is not much need of testimony as to the possibility that 
purchasers would be misled. Tobacco Co. v. Finzer, 128 U. S. 182, 9 Sup. 
Ct. Rep. 60. In a doubtful case, testimony is valuable. The question 
is, to a certain extent, one of fact. While, in my opinion, individual 
purchasera would wonder whether "Celluloïd Starch" contained pyroxy- 
line, by reason of the fact that celluloïd has been used for so many dif- 
férent purposes, I cannot find, in the absence of affirmative testimony 
upon the subject, that any portion of purchasers would suppose or be- 
lieve thftt the del'endant's starch was connectéd with celluloïd. I do not 
think that the purchasers of "Ivory Starch" suppose that the starch has 
any connection with ivory, but consider that the name is a fanciful and 
attractive one, and symbolizes that the effect of the starch is to give the 
appeârance of ivory. In the same way the word "Celluloïd" was used 
in connection with starch to make an attractive name, and suggest that 
the starch produced the glossy appeârance of celluloïd. I therefore find 
that the distinctive portion of the complainant's corporate name has been 
used, against its will, by the défendant, and that its trade-mark has been 
likewise used; but that it does not affirmatively appear that said name 
and said trade-mark hâve been used in a way to induce the public to 
believe or ereate the impression that the starch which bears the name 
wae connectéd with the complainant, or was the product, in part, of its 
manufacture. The prospect that the complainant wiil in the future want 
to manufacture starch, or some article which has the use of and simu- 
lâtes starch, is too shadowy to base an injunction upon. Prof. Morton 
thjnks that it is highljr probable that a method might be devised by 
which celliiloid could be converted into a starch-like body fit for use as a 
substitute for starch. This statement of probabilities, of the correctness 
of which I entertain no doubt, is too indetinite to be the foundation of 
an ir;unction. The bill is dismissed. 
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In re Wong Yung Quy. 

(Circuit Court, D. Califomia. Pebruary 5, 1880.) 

Habeas CoEPtrs — Jueisdiction or Fédéral Courts— Unoonstitdtional State Stat- 

DTE. 

Under Rev. St. U. S. § 752, which authorlzes judges of the suprême court and of 
the district and circuit courts to grant writs ot habeas corpus, and section 753, 
•wblch provides that the writ shall not extend to a prisoner in jail, unless, among 
other cases, be is in oustody in violation of tbe constitution, or of a iaw or treaty 
of the United States, such judges can on habeas corpus inquire into the legality of 
imprisonment by judgment of a state court under a state statute alleged to be in 
violation of the constitution and of a treaty of the United States. 

Application for Writ of Habeas Corpus. 

George E. Baies, J. M. RothchUd, and M. S. Horan, for petitioner. 
Jo Hamilton, Atty Gen., and Crittenden Thwnton, for respondent. 
Before Sawyee, Circuit Judge. 

Sawykr, J. The petitioner, a subject of the empire of China, hav- 
ing been convicted of a misdemeanor conimitted in removing a dead 
body of one of his countrymen from the place of interment withoiit a 
permit, contrary to the provisions of "An act to protect public health 
Irom infections caused by exhumation and removal of the remains of 
deceased persons," passed by the législature of California, April 1, 1878, 
(St. 1877-78, p. 1050,) was sentenced to pay a fine of $50, and in de- 
fault of payment to be imprisoned for a period of 25 days. Failing to 
pay the fine, and having beeh committed to- prison, he sued out a writ 
of habeas corpus, and asked to be discharged on the ground that the said 
act of the législature of California was passed in violation of the four- 
teenth amendment of the national constitution and of the Burlingarne 
treaty; and thatit is, therefore, void. Crittenden Thornton, Esq., and 
the attorney gênerai of California representing the state, appearing as 
counsel on the part of the respondent, raise a preliminary objection that 
the court has no jurisdiction, in the case of a party held in custody by 
virtue of a judgment of a state court, to inquire upon habeas corpus into 
the validity of the judgment under which he is held, where the judg- 
ment is regular in form upon its face. It is insisted that the state court 
had jurisdiction to détermine the validity of the statute; and, having 
dètermined it, the détermination is conclusive in ail other proceedings, 
except upon writ of error from a court having appellate jurisdiction to 
revise the action of the court below. A very able and exhaustive argu- 
ment has been filed in support of the objection taken to the jurisdic- 
tion, the only question as yet submitted for décision. Section 752 of 
the Revised Statutes provides that the justices aiid, judges of the United 
States courts, "within their respective jurisdictions, shall hâve power to 
grant writs of habeas corpus for the purpose of an inquiry into the cause 
of restraint of liberty." This section is gênerai and unlimited in its 
terms. But section 753 limits the cases in \vhich the writ may be issued, 
and provides, among other cases, that "the writ of habeas corpus shall in 
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no caseextend toa prisonerin jail, unless wherehe * * * isincus- 
tody in violation of the constitution, or of a law or treaty of the United 
States." Under thèse provisions it seems clear that the writ may issue 
and the prisoner be dischàrged whenever he is "in custody in violation 
of.the constitution orof a law or treaty of the United States." In this 
case it is claimed that the prisoner is in custody in violation both of 
the constitution of the United States and of a treaty between the United 
States and the empire of China; and whether he is in custody in viola- 
tion of the constitution or treaty is the very question, to be investigated. 
It is claimed, however, that the writ of habeas corpus must be confined 
to cases to which it is appropriate, according to established common- 
law rules relating to the writ, and that it cannot be used as a substitute 
for a writ of error to review a judgment of a state or other court having 
jurisdiction to inquire into the matter and adjudge the rights of the 
parties; that in this case the state Court, rendering the judgment under 
which the petitioner is imprisoned, had jurisdiction under the state law 
to hear and détermine the question of the validity of the statute under 
which the conviction was had, and having determined it, as held by 
Chiéf Justice Marshall in Ex parte Watkins, 3 Pet. 202, 203, afBrmed 
in subséquent cases, the judgment, in its nature, concludes the subject 
on which it is rendered and pronounces the law of the case; and when 
the judgment is pf a court of record, whose jurisdiction is final, it is as 
conclnsive on ail the world as the judgment of the suprême court of the 
United States would be; that it puts an end to the inquiry concerning 
the fact by deciding it; and that, when a judgment is not of a court of 
final jurisdiction, it can only be reviewèd on writ of error by the court 
having appellate jurisdiction over its judgment. This position is un- 
doubtedly con'éct in respect tô cases of mère error in the proceedings. 
But the suprême court, in later cases, bas drawn a clear distinction be- 
tween cases in which the judgment is erroneous, but still valid until re- 
versed; notwithstanding the error, and cases absolutely void, as being 
entered without authority of law, and erroneously because unauthorized 
aiïd void. This distinction is established in Ex parte Lange, 18 Wall. 
175. In that case the statute authorized an alternative punishment for 
the offense for which conviction was had, of imprisonment for not more 
than one year, or a fine not exceeding $200. The court inadvertently 
àdjudged an imprisonment of bne year and a fine of $200. After pay- 
ing the fine the prisoner moved for bis discharge on thé ground that the 
further imprisonment was unlawful, as being in excess of the power of 
the court to adjudge. Upon the error being called to its attention, the 
court at the same terni vacated the judgment and entered another judg- 
ment of imprisonment only. Being imprisoned under the latter judg- 
ment he sued out a writof haheàs corpus, and was thereupon dischàrged 
by the supretne court. Upori the point now under considération, Mr. 
Justice Miller, speakihg for the court, said: 

"A judgment may be erroneo|iis and not void, and it may be erroneous be- 
cause it is void. * * * "We are of opinion that when the prisoner, as in 
this case, by reason of a valid judgment, has fully suflered one of tiie ailerna- 
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tive punishments to wliich alone the law subjected him, the power of the 
court to punish further was gone." The record "showed the court that Us 
power to punish for that offense was at an end. The power was exhausted; 
its further exercise was prohibited. It was error, but it was error beeause 
the power to render any further judgment did net exist. It is no answer to 
this to say that the court had jurisdiction of the person of the prisoner, and 
of the offense underthe statute. It by no means folio ws that thèse two facts 
make valid, howeveT erroneous it may be, any jitdglnent the court may render 
in such case. If a justice of the peace, having jurisdiction to fine for a mis- 
demeanor, and With the party charged properly before him, should render a 
judgment that he be hiing, it wouid simply be void. Why void? Beeause he 
had no power to render such a judgment. So, if a court of gênerai jurisdic- 
tion shoiild, on an indictment for libel. render a judgment of death, or confis- 
catiiin bf property, it woùId, for the same reason, be void. " Ex parte Lange, 
Id. 176. ' 

On the ground that tbejudgmeqt was void for wantof power, and not 
merely erroneous, the case was taken ont of the rule claimed to be ap- 
plicable to the présent case, and the prisoner discharged. Mr. Justice 
Clifford delivered an elaborate dissenting opinion, urging the prinCiple 
"arid citiiig the âUthofitiès now relied on in this case, Thus the, court 
established a distinction between judgments erroneous and not void, and 
judgments void as well as erroneous. And this distinction bas since 
been recognized in sevefal instances. Thus in Ek parte Parks, 93 U. S. 
22, 23, the court says: 

"From this rèview of the lawit is apparent, therefore, as before siiggested, 
that in a case lilîe the présent, where the prisoner is in exécution upon a con- 
viction, the writ oughtnot to be issued, or, if issued, the prisoner shèuld bë 
at once remanded, if the court below had jurisdiction of the offense, and did 
no act beyond the powers cimferred upon it. The court will lopk înto the 
proceedings so far aà to détermine this question. If it find3,that the cpurt 
bt'low lias transcended its powers, it will grant the writ and discharge the 
prisoner, even afler judgment. Exporte Kearney, 7 Wheat. 39; Ex parte 
Wells. 18 How. 307; Ex parte Lange, 18 Wall. 163. ■ But iftJie court iikd ju- 
risdiction and power to convict and sentence, the writcannot issue to correct 
a mère error." ' 

So in Ex parte Reed (decided at the présent terni)! ïhè court, speaking 
through Mr. Justice Swayne, says, (100 U. S. 23:) 

"A writ of habeas corpus cunnnt be made to perform the fu notions of a 
writ of error. To warrant the discharge of the prisoner, the sentence under 
which he is held roust be not merely erroneous and voidable, but absolutely 
void," 

• — Thus agairi recognizing theprinciple thatif the judgment under which 
the prisoner is held be void as well as erroneous, he raust be discharged 
on the writ of habeas corpus, and this involves the jurisdiction to inquire 
in such proceeding whethçr the judgment is void, or only erroneous and 
voidable. In Ex parte Bridges, 2 Woods, 429, Mr. Justice Beadi.ey dis- 
charged a prisoner who had been convicted in a state court for the 
crime pf perjur.y arising under a statute of the United States, on the 
ground that a state court bas no jurisdiction of an offense created by an 
açt of congress, and the judgment was therefore void. The jurisdictipnal 



720 TEDERAL KEPORTEE , VOl. 47. 

question on writ of liabeas corpus was raised, upon whîcli Mr. Justice 
Beadiey observes: 

"It is contended, however, that where a défendant has been regularly in- 
dicted, tried, and convieted in a state court, bis only remedy is to carry the 
judgment to the court of last resort, and thence by writ of error to the su- 
prême court of the United States, and that it is too latefora habeas corpus to 
issue frora a fédéral court in such a case. This might be so, if the proceed- 
ing in the state court were merely erroneous; but where itis void for wantof 
jurisdiction, habeas corpus will lie, and may be issued by any court or judge 
invested with supervisory jurisdiction in such case." Ex parte Lange, 18 
Wall. 163. 

In speaking of the effect of the présent statute, quoted at thé com- 
mencement of this opinion, the learned justice adds: 

"In View of our late civil strife, and the necessity of protecting those who 
claim the benefit of the national laws, congress, by the actof February 5, 
1867, extended the wrifc to aZZ cases where any person may be restrained of 
bis or lier liberty in violation of the constitution or of any treaty or law of the 
United States, and made it issuable by the several courts of the United States, 
and the several justices and judges of said courts within their respective ju- 
risdictions." 14 St. 385. 

The présent case clearly belongs to the last category. The relator 
was certainly restrained of his liberty in violation of the law of the 
United States. The statutes above cited are condensed in section 753 
of the Revised Statutes of the United States. They hâve had the effect 
greatly to enlarge the jurisdiction by habeas corpus in the courts of the 
United States since the first enactment on the subject in 1789. They 
hâve removed ail impediment to its use which formerly existed where 
ihe prisoner was committed under state authority, provided his impris- 
onment is contrary to the United States constitution or laws. Mr. Justice 
Bradley participated in the décision in Ex parte Lange, cited by him, 
and in this opinioni, and would not be likely to pisappreheiid the extent 
to which it was intended to gp. If the act of the législature of California 
creating, or attempting to create, the offense for which the petitioner was 
convieted and for which he is held in custody, was passed in violation 
of any provision of the constitution, or of the provisions of a valid treaty 
with China, it is void, and does not, and cannot, confer upon the state 
court any authority whatever to adjudge the défendant guilty of the offense 
charged, or to imprison him therefor. The judgment in that event is 
void, not merely voidable. The judgment is no more conclusive than 
that in the Case of Lange. In that case the court had jurisdiction of the 
subject-matter and the person. It had authority to détermine whether it 
had exhausted its power or not. But having wrongly determined that 
its power had not been exhausted, this détermination was held not to 
be conclusive, and the question was re-examined and the prisoner dis- 
charged on habeas cmpus. The Case of Bridges is similar, and this case 
is also like those cases in this respect; and like the instances cited lu 
Lange's Case of a justice of the peacè having jurisdiction to fine only, but 
adjudges that the prisoner be hanged. It is said the judgment is void, 
because the justice has no power to render such a judgment, and the 
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judgment against Lange was held to be void, because the power of the 
court had been exhausted, and there was no law authorizing any further 
judgment. So, in this case, if the statute under which the prisoner was 
convicted and held is void, it is no statute. It is no more effective than 
a pièce of blank paper. If no statute, then there is no statute authorizing 
the conviction, and the court acted without any authorily whatever. His 
judgment is no more effective than it would hâve been had the statute 
never been passed, and the conviction been had without any act upon 
the subject. If the act in question is void, then there is no law creating 
the offense for which the prisoner is convicted, and there is nothingover 
which the court had jurisdiction, It is said, further, that if this act is 
unconstitutioiial, the restraint of the petitioner's liberty is not "in viola- 
tion of the constitution," in the sensé of the statute, because there is no 
express inhibition in terms against the passage of such a law. Mr. Jus- 
tice Bradley did not take this view in Bridges^ Case, for he eays: "The 
présent case clearly belongs to the last category. The relater was cer- 
tainly ' restrained of his liberty in violation ofa law of the United States.'" 
2 Woods, 432. Yet there was no more an express prohibition in that 
case than in this. The state court simply undertook to punish an offense 
against the United States. There was an offense committed, but it was 
an offense against another sovereignty. There was no offense of which 
that court could take cognizance. So in Lange's Case there was no express 
prohibition against inflicting both punishtnents. The provision simply 
authorized alternative punishments, and the prohibition was not expresc, 
but only inferred from a want of a provision expressly authorizing both 
punishments. I am satisfied, under thèse authorities, that this court 
has jurisdiction upon haheas corptis to inquire into the validity of the state 
statute under which the prisoner was convicted, and if found void, that 
the judgment as rendered in pursuance of its provisions is also void, and 
the prisoner entitled to his discharge. The case will, tberefore, be re- 
tained for the purpose of this inquiry; and the motion to dismiss for 
want of jurisdiction to examine the case is overruled. Counsel will argue 
the case upon the merits as to the constitutionality and validity of tho 
act and validity of the judgment. 
v.47F.no.ll — ^46 
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In re Tom Mun. 
- (District Court, N. D. Callfomia. August 21, ISSS.) 

Chinese— Restriction Act— Re-entkt Of Laborek — Evidence or Identitt. 

A Chiuese laborer, claiming to be one Tom Mun, who left the United States be- 
fore the passage of the restriction act, (Act Coiig. May 6, 1882,) showed by the books 
of ft steamer that Tom Mun sailed from this country March 15, 1883, and also by the 
books of a shoe factory that an employé of that name had been paid off a few days 
prior to that date. A white Chinese colleotor testifled that he knew such laborer 
at the shoe factory as Tom Mun, .and "guessed" that he left in 187S or 1879. Chi- 
nese witnesses also testifled as to his identity. It appeared, however, that the 
court had already allowed another person to re-enter the United States as the Tom 
Mun mentioned." Held, that the identity was not established, and such laborer 
was not entitled to land. 

Pétition for Writ of Habeas Corpus to release a Chinese laborer aud 
permit him to enter the United States. ' ,' 

Thos. D. Riordnn, for petitioner. ■■ - : 

John T. CareyjV. S. Atty. 

HoFFMAN, J. The petitioner claims to be entitled to land on the 
ground commonly known as "previous résidence." He ad du ces the 
usual proofs tend±ng to show that he left the United States on the 15th 
of March, 1882. The company's books are produced, showing that one 
Tom Mun paid his 4ues, and departed on the steamer Oceanic, which 
sailed dn that date. Books also are produced from the shoe factory in 
which he claims to hâve been etnployed, which contain his name among 
thbse of the employés pâi'd off a few days previous' to the date of his al- 
leged departure. He alèo produces one F. H. Martin, who testifies that 
he was a Chinese coUector; that he knew the petitioner at the shoe man- 
ulactory mentioned, and he "guesses" he went away in 1878 or 1879, 
since which time he has not seen him. This discrepancy between the 
testimony of the petitioner ànd his only white witness is explained by 
the attorney for the petitioner by the suggestion that the date fixed by 
Martin is "as close as a 'White irian could fix the departure; of a China- 
man in whom he had no interest or business connection." This ob- 
servation may be just, but it is also évident that the witness who made 
a mistake of three or four years as to the date of the departure may be 
equally mistaken as to the identity of the person whom he prétends, or 
perhaps thinks, he saw working in the shoe factory. It unfortunately 
happens, however, that it appears by the company's books produced by 
the petitioner that another Tom Mun, who claimed to be the party men- 
tioned in the Six Company's book, was landed by the court. That en- 
try has been canceled, affording certain proof that it has been used by 
the first Tom Mun, and successfully. The attorney for the petitioner, 
who was also the attorney of the first Tom Mun, is thus compelled to 
admit, and even to contend, that the first Tom Mun was landed by means 
of perjured testimony and false personation; but he insisis that the prés- 
ent Tom Mun is the true owner of that name, and that he ought to be 
landed, notwithstanding the fraud previously practiced upon the court. 
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The circumstances of this case afford another instance of the perjnries 
and frauds committed in thèse cases, and of which the court has unfor- 
tunately been too often the dupe. Whether the présent applicant is 
Tom Mun, or whether the reai Tom Mon was the man heretofore landed, 
or whether either of them is the owner of the name, it is impossible to 
détermine. It may be that a third Tom Mun will hereafter présent him- 
self, and the court will be asked to believe that the testimony in both 
thèse cases is false, and that the true and genuine Tom Mun is Tom Mun 
No. 3, who may hereafter make his appearance. When a Chinaman 
claims to be landed on the ground of previous résidence, the burden of 
proof is upon him to show to the satisfaction of the court that he was in 
this country at the date of the treaty, and that he departed before the 
act of 1882 went into opération. If he fails to do so, he must, of course, 
be remanded. In this case I am unable to reach any satisfactory con- 
clusion as to which of thèse Tom Muns, if either of them, is the person 
whose name is entered in the company's book. It is highly probable 
that somebody of that name did départ for China at the time specified, 
but whether the présent petitioner or his predecessor of the same name 
is the man, dépends entirely upon Chinese testimony, which was pre- 
sented to the court in thefirst case with as much plausibility as the prés- 
ent case. I think that the petitioner has failed to establish his right to 
land, and must therefore be remanded. 



United States v. Simmons. 

(Circuit Court, S. D. New York. Ootober 21, 1891.) 

Bail Pending Appeal to Supkeme Court— Not Allowed Whem Court in Bession. 
Défendant was convicted of embezzlement, and sentenced to six years' imprison- 
ment. He appealed to the suprême court, and an order was made admitting him 
to bail. Bail was not procured for four months, and, when it was flnally offered, 
the suprême court was in session. Held that, since the confinement of a party is 
good cause for advancing his case on the suprême court docket, the bail should be 
refused until such an application has been made, as the public Interest requires a 
speedy disposition of the cause. 

At Law. Indictment for embezzlement. On application to be ad- 
mitted to bail. 

Edward Mitchell, U. S. Dist. Atty., and John 0. Mott, Asst. U. S. Dist. 
Atty. 

Charles Donohue, for défendant. 

Benedict, J. The défendant in this case, having been convicted of 
aiding and abetting in an embezzlement of the funds of the Sixth Na- 
tional Bank, was, on June 26, 1891, sentenced to be imprisoned for a 
term of six years in the Erie county penitentiary. On the same day an 
order was made admitting him to bail in the sum of $50,000. There- 
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after he presented for acceptance as his bail Jacob B. Tallman and Cor- 
nélius H. Tallman. Thèse persons were, on the Ist da.y of September, 
1891, rejected by the court, because of the fact that they were indemni- 
fied against any loss by reason of their becoming bail for the défendant. 
Now, on this 18th day of October, 1891, the same persons are presented 
for acceptance as bail, each one haviug made afBdavit that he has sur- 
rendered the agreement in regard to indemnification which he h ad, and 
is not now in any way indemnified against any loss he may sustain by 
reason of being bail for the défendant. Thèse affidavits, not being con- 
tradicted, are sufficient to remove the objection heretofore taken to thèse 
persons as bail; but, notwithstanding this, it is my daty to décline at 
this time to accept thèse, or any other persons, as bail for the défendant, 
for this reason: The suprême court of the United StatëS, before which 
court the defendant's appealis now pending, is now in session, and the 
fact that the défendant is in confinement affords good ground for an ap- 
plication to that court to advance the defendant's case, and I do not 
doubt that such an application, if made, would be granted. In this 
way, an early décision of the case can be secured. The rules of the su- 
prême court of the United States (rule 36) permit persons convicted, 
when they appeal to the suprême court of the United States, to be ad- 
mitted to bail; butleave the question of admitting to bail to the discré- 
tion of the court below. It being, therefore, a matter of discrétion, it is, 
in niy oi)inion, a proper exercise of that discrétion to refuse to accept 
bail in a case like this, where the défendant has been, since June last, 
under a sentence, to be iraprisoned for a term of six years, and no suffi- 
cient bail has been presented until this late day, when, as it must be 
assumed, a décision on his appeal can be secured at an early day. At 
the circuit, bail tendered when the trial is about to proceed has often 
been declined, and, as it seems to me, the public interest requires that 
a person, who upon a trial has been convicted of crime, and is under a 
sentence, the exécution of which is stayed by his appeal to the suprême 
court of the United States, should not be discharged on bail when the 
suprême court is in session, and it lies within his power to procure a 
speedy décision upon the appeal which he has taken to the court. 

For thèse reasons, the bail now presented are not accepted, but leave 
is given to the défendant again to présent them for acceptance, upon 
showing that an application to the suprême court to advance his case 
has been made by him, and refused by the court. 
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Peoeia Target Co. v. Cleveland Target Co. et al. 
{Circuit Court, N. D. Ohio, E. D. May 37, 1890.) 

1. Patents tor Inventions— Noveltt— Invention— Takgets. 

The claim of letters patent No. 334, TS2, granted January 36, 1886, to Fred Kimble, 
for an improvement in making targets, which is alleged to hâve been inf ringed by 
défendants, is for "the process of makiug targets whioh conslsts in mixing with 
meltëd pltch a quantity of either plaster of Paris or whiting, and then pouring the 
composition so formed"into suitable moulds. " Letters patent granted to oneWood- 
ward, March 9, 1880, cover the same ingrédients and the same process, with the sole 
différence between the products that Woodward's was intended to be strong while 
Kimble's was to be fragile; the resnlt in the latter case being obtained by varying 
the proportions as might be necessary. Held that, as this required only "the ac- 
cepted skill of the calling, " it involved neither invention nor disoovery, and hence 
Kimble's patent is in valid. 

3. Same— NovELTT and Utilitt— Evidence. 

The speedy and gênerai adoption by the public of a patented device is not oonclu- 
sive on the question of novelty and utility, where it can be accounted for on grounds 
peculiar to the course of trade; nor oan such adoption ever sustain a patent in 
whioh the court fails to find invention. 

In Equity. On bill for infringement of patent. 
Poole & Brown, for coniplainant. 
Webster tfc Angell, for défendants. 

RiCKS, J. This suit is for infringement of letters patent 334,782, 
granted to Fred Kimble, Jartuary 26, 1886, for a new and usefnl im- 
provement in making targets. Prior to January 11, 1888, the patentée, 
Kimble, sold and conveyed to complainant ail his right, tille, and inter- 
est to said patent, and ail rights of action thereunder, which assignment 
was duly recorded in the patent-office. Kimble's claim is stated in his 
application as follows: 

(1) As a new article of manufacture, a target composée! of pitch and plaster 
of Paris or whiting, in the proportion specitied. (2) The process of aiaking 
targets, which consists in mixing with melted pitch a quantity of either plas- 
ter of Paris or whiting, and then pouring the composition so formed into 
suitable moulds, substantially as described, 

He says his invention "relates to tliat class of targets known as 'clay 
pigeons,' 'blackbirds,'and the like, made usually of clay or other fragile 
inaterial, and adapted to be thrown through the air from a suitable trap 
to be shot at bj' raarksmen, and has for its object the production of a 
target which will be fragile, so as to be readily shattered when struck by 
a pellet of shot, to which it may be subjected, and which will be cheap." 
He then describes the process of making the target from pitch and plaster 
of Paris. The proportions are not limited. He saj'S he adds to each 100 
pounds of pitch from 25 to 75 pounds of plaster of Paris, and mixes the 
ingrédients while heated. The quantitj'- of plaster of Paris or whiting 
used dépends upon the amount of oil remaining in the pitch after boil- 
ing. He says he uses either plaster of Paris or whiting, at will. The 
patent is on the composition of which the target is made. 

The défenses are several : (1) That the target described by Kimble in 
his patent is not novel, and the process described in his second claim 
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is not novel. (2) That iieither the process nor the article specified in 
the two claims of the patent constitutes a patentable invention. (3) Non- 
infringemeut. (4) No recovery for the years 1886 and 1887, if the pat- 
ent shoiild be sustained, because of the provisions of a pooling contract, 
which was, in légal efîect, a license covering the manufacture and sale 
for those years. 

The patent sued upon embraces only the composition of the target. 
The three respects in which the particular composition is claimed to be 
superior to ail others are that it is fragile, that it will not be affected by 
any atmospheric changes, and that it is cheap. Thèse three qualities 
the patentée bas .secured for his product, and it bas been accepted and 
used by the public as meeting a gênerai and extensive demand. Has the 
complainant shown his composition to be novel, and to be an invention 
or discovery, within the. meaning of the constitution and the statute? 
Nothing can be claimed for the shape of the target. Targets of a similar 
form were in use and covered by patents prior to the Kimble patent. 
Was the composition new? It seems clear frora the patents in évidence 
thatvery many compounds of rosin, or coal tar, or pitch with sand,coal 
ashes, gypsum, or other équivalent ingrédients, were known, made, and 
used before the Kimble invention. The ingrédients were therefore not 
new. The Kimble patent makes the proportions in which the ingrédients 
of pitch and plaster of Paris or whiting are to be used very indefinite. 
It dépends upon the amount of oil left in the pitch after tlie boiling, as 
to the quantity of plaster of Paris to be used. The applicant purposely 
left the proportions indefinite, so that there can be nothing claimed for 
the exact quantities of the composition necessary for a successFul prod- 
nct. Ail that was required was that the proportions should be varied to 
secure the three qualities of fragility, résistance to atmospheric changes, 
and cheapness. The Woodward patent of March 9, 1880, was intended 
to produce a composition of matter which could be moulded into varions 
articles of fine texture, glazed surface, very cheap and strong. The in- 
grédients described were gj'psùni and rosin mixed under beat. Tlie right 
to use pitch as a substitute for rosin was claimed in the patent. The 
spécifications and claims set forth in that patent cover the very product 
now under considération in this patent. The ingrédients are exactly the 
same, and the product described cbvers the target in this case. The only 
change effected is that the target produeed under the Kimble patent is 
fragile, while the moulded product of the Woodward patent is strong and 
substantial. A slight change in the proportions of the ingrédients pro- 
dueed the desired resuit. This was not a discovery within the meaning 
of the patent laws. It was not an invention. It was merely combining 
materials described in several earlier patents, and conspicuously in the 
Woodward patent, and this combination was not made on any scientifif 
basis, or any ifixed proportion, but was to be varied as the quantity of 
oil in the pitch might mâke necessary. This requires no scientific 
knowledge. It is "but the accepted skill of the càîling, and involves 
only the exercise of the ordînary faculties of reasoning upon the material 
supplied by spécial knowledge, and the faculty of manipulation which 
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results from its habituai and intelligent practice," and cornes vvithin the 
rule defined by Mr. Justice Matthews in HoUister v. Manufacturing Co., 
113 U. S. 59, 5 Sup. et. Rep. 717. In the case of Gardner v. Herz, 118 
U. S. 180, 6 Sup. et. Rep. 1027. it was held that where the mode of 
construction of the article claimcd, the rnaterial employed, the form after 
construction, and the purpose for which it was to be used had been de- 
scribed separately in earlier patents, although the article itself had never 
been described in any single patent, and to that extent was novel and 
was of great utility, it did not require invention to produce it. 

Applying thèse principles, it seems to the court clear that, in view of 
ail thetestimony, there was no patentable invention in either claim of the 
Kimble patent. Kimble so altered the proportions, and so skillfully 
manipulated the ingrédients in mixing and heating them, as to secure 
the exact fragility in the target needed, and in this he was a pioneer. 
Others feadily adopted his process, and profited by his success, as he 
had profited by the ingrédients and process suggested in the Woodward 
patent. His imitators had a right to do this, if his composition was not 
invention or discovery. I hâve given full force and efïect to the daim 
urged by complainant's counsel that the speedj' and gênerai acceptance 
by the public of the Kimble target is strong proof of novelty and utility. 
This fact had great weight with me, and should always hâve with courts, 
unless such gênerai use can be explained upon reasons which do not 
reach the novelty ot utility of the product. In this case the Kimble tar- 
get was put upon the niarket about the time when new and popular traps 
were introduced which gave to the target a flight and movement much 
more xesembling that of live pigeons than any before used. Thèse im- 
proved traps, and the improved nature ôf the targets, combined to intro- 
duce them both into very gênerai use, so that the manufacture and sale 
of targets has been of phénoménal growth. This is also frequently the 
resuit of shrewd, energetic business nianagement. The fact that targets 
of différent shape, but of siniilat composition, were used before the Kim- 
ble patent is established. The form of the targets, and the manner of 
throwing them into the air, were both unacceptable to the public inter- 
. ested in such sport. The use of them was local, and very limited, as 
cômpared with the présent use. Want of capital, lack of business man- 
agement, may hâve had much to do with this. But the change in the 
form of the target,, and the introduction of improved traps, coraing con- 
temporaneously, afforded the energetic and wealthy corporations the op- 
portunity to push the manufacture and use of both products, and thej^ 
hâve certainl}'' done it in the two cases now before me. The fact appears 
in évidence that about 7,000,000 of thèse targets are annually made and 
sold by the complainant and défendant corporations. In 1884 less than 
half a million were used. If I could not satisfactorily account for such 
unexampled success in introducing this patented product to the public 
upon grounds other than those directly relating to its novelty and utility, 
I should find that fact much more persuasive than it seems to me now, 
in considération of the other reasons for its gênerai acceptance and use 
to which I hâve referred. But, even if this gênerai and speedy adoption 
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of the pntented article coulcl not be acconnted for upon reasons other 
than those relating to its novelty and utility, it would still be the duty 
of the court to find invention in the composition before the patent could 
be sustained. This I cannot fiiid,. for the reasons before stated. The 
Kimble patent having covered a composition whieh had been known to 
the public before that time, and been included in prior patents, it nec- 
essarily folio ws that neither the composition nor the article produced 
wfls novel or patentable, and that the patent is invalid. Complainant'a 
bill will be dismisied, at its costs. Decree will be eutered accordingly. 



Peoria Target Co. v. Cleveland Target Co. et al. 

(Circuit Court, N. D. Ohio, B. D. Beptember 24, 1891.) 

, Patexts ron Invextions— Reissues — Acquiescence and Estoppel— Dissohjtion 

or lN'TP;i!FF.KE>It;E. 

The speciiications of lotters patent No. 29.5,302, issued March 18, 1884, to Charles 
F. Stock for an improveincnt in traiis for Ihrowing targets to be shot at by tnarks- 
men, state that "the inventioii consists in the eniploynient of a novel device at the 
ouler end of the thowing arm for holding tiie targel during the swing of the arm, 
and to relcase it at thci pioper time for causing it to be properly projected into the 
air." Claiin 1 is for "the combination with the throwing arm • • • of aclip 
for holding the larget, arranged to automatically drop below the upper surface of 
the throvvinj? arm for i-eleaaing the target, substantially as desorlbed. " Octoberl3, 
1884, said Stock applied for another patent, claiming— Fir«t, "a clar-ping device 
pivotally socured to the end of the sending arm, pi'ovided with a mechanism to au- 
tomatically release the target;" and, secmid, acombination of this clamping and 
releasing device wlth"means for Imparting to said target a positive axial rotation 
as it leaves the trap. " This application wus aocompanied by Stock's affldavlt that 
he was the original inventer of the iraprovement sought to be patented, and "that 
the same had not been patented to him or to others with his knowledgo or consent, 
• • • and that he does not know and does not believe that the same was ever 
known or used prior to his invention thereof. " Thèse daims and varions modifi- 
cations thoreof were rejected on the ground that tbey were anticlpated by letters 
patent No. 301,908, issued to P. Marqua July 15, 1884. Stock hàving died, his ad- 
ministrator acquioscr'l in this rejection. Alterwards the administrator applied 
for a reissiie of the o urinai patent to Stock on the ground that the real invention 
was not secured theiuiu, and in claims 3 aiid 4 made substantially the same claims 
as those which had been rejected in StOck's application of October 13, 1884. An 
interférence was disclosed between thèse claims and the Marqua patent, but was 
siibsequeutly dissolved on the administrator's motion, and reissued patent 10,867 
was granted substantially as applied for. Helil, that in the absence of sufUcient 
proof of accident, inadvertence, or mistake in omitting thèse claims from the orig- 
inal patent, and in view of Stock's affidavit, and his admihistrator's acquiescence 
in the rejection of the same claims in the application of October 13, 1S84, the ad- 
ministrator was estopped from setting up the same claims in the reissue, and henc4 
claims 3 and 4 of the reissued paient were void. 

, BaME — IXADVEKTEÎiCE AND MiSTAKE — KeISSUE. 

The action of the patent-offlce in granting the reissue was not concluslve that 
there was actual accident, inadvertence, or mistake in omitting the claims for the 
pivotai device and the improvement in axial rotation from the applicatioti for tha 
original patent, and the court is free to investigate that question. 
Same — Axtioipattox. 

The claira for the "pivotai device" was anticipated by the invention of A. H. 
Hebbard, who concoived and reduced to practice a " pi voted " target-holdlug devioa 
prior to i)ecember 8, 1882. 
Same— Pkior Statb of Art — Infkixoement. 

C'iaim 1 of the reissue was for a combination with the throwing arm of a target- 
throwing device of "a ciip for holding the target, arranged to automatically drop 
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below the surface of the throwlng ann for releasln^ the target, aubstantially as de- 
Bcribed" in the spécifications. By the spécifications it appears that the means of 
releasing the target consists of a slot at the end of the throwing arm, into whioh 
the clip is designed to fall, in orderto"drop below"the surface thereof. Held 
that, in view of the prior state of the art. Stock was not a pioneer inventer, whose 
claim should be broadened by construction, and henco the slot was an essential 
élément of his claim, and the same was not inf ringed by défendants' patent, whioh 
accomplished the same resuit by other means. 

In Equity. Suit for infringement of patent. On rehearing. For 
former report, see 43 Fed. Rep. 922. 

Poole <fc Broion and Lysander HiU, for complaînant. 

Webster & Angdl, J. K. Hallock, and H. S. Sherman, for respondents. 

Jackson, J. This suit was brought in January, 1888, for infringe- 
ment of reissued letters patent No. 10.867 granted September 13, 1887, 
to N. Grier Moore, administrator of the estate of Charles F. Stock, de- 
ceased, for an improvement in traps for throwing targets to be shot at 
by marksmen. The original patent, numbered 295,302, was dated 
March 18, 1884; the application therefor having been fiiled Deceraber 
28, 1883. The application for the reissue was filed on March 27, 1885. 
The bill, after setting out the original patent to said Stock; the assign- 
ments thereof, under and by virtue of which the complainant acquired 
the title to said reissued letters patent; the death of Stock, and the ap- 
pointment and qualification of Moore as the administrator of his estate, 
etc., — alleged that said original letters patent were found to be inopera- 
tive or invalid by reason of an insufficient or defective spécification, 
which insufBciency or defect had arisen through inadvertency, accident, 
or mistake, without any fraudulent or deceptive intention on the part of 
said Stock; that said letters were surrendered by said administrator, with 
the assent of the assignée, to the commissioner of patents, and applica- 
tion was made for a new patent to be issued for the same invention; 
that said application was accompanied with a corrected description and 
speciiication; that the same was thereafter dulyallowed, and the reissue 
granted September 13, 1887. The poor health of Stock from December 
1883, to his death, on October 28, 1884, and the difficulty in getting 
an administrator appointed, are alleged as excuses for the delay in ap- 
plying for said reissue. The bill then allèges infringement of said reis- 
sued letters patent by défendants, and prays for injunction and the usual 
relief. The défendants set up in their answer several défenses, — non- 
infringement, invalidity of the reissued letters patent, want of novelty, 
and priority of invention, — setting up varions patents as anticipating 
the Stock patent. They specially denied that the original patent was 
inoperative or invalid by reason of any insufficient or defective spécifica- 
tion, or that such insufficiency or defect arose through any accident, in- 
advertence, or mistake on the part of said Stock. The case was heard 
upon the pleadings, exhibits, and proofs, November 23, 1889; and on 
May 29, 1890, an opinion was handed down by Judge Rioks (reported 
in volume 43, Fed. Rep. 922,) sustaining the validity of the reissued 
letters patent, and finding that défendants' trap infringed the first, third, 
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and fourth claims thereof. Upon application of défendants, supported 
by affidavits, a rehearing was granted by Judges Brown and Ricks, and 
leave was granted to file a supplemental answer, which was done No- 
vember 26, 1890. This supplemental answer sets up that said Stock 
was not the original, true, and first inventer of the improvements shown 
in said reissued letters patent; that a target holding and releasing device 
embodying the improvements described in said letters patent was in- 
vented by A. H. Hebbard in 1882, and that the same was exhibited 
and used in public by him in said year; that the application for the 
original patent No. 295,302, dated March 18, 1884, was prepared by 
H. A. West, in the city of New York, in December, 1883, in exact ac- 
cordance with the instructions of said Stock; that said Stock was then 
fully capable of explaining and did e'xplain to said West bis said inven- 
tion, which he stated consisted in a device for holding and releasing 
targets which the first claini of the original letters patent accurately de- 
scribed; that said Stock carefully read over and understood the applica- 
tion made for said letters patent; that about a montli thereafter said 
Stock was in the city of New York, when said West prepared for hira 
applications for letters patent for two other inventions, on which patents 
were granted to said Stock April 22, 1884, and May 27, 1884, respect- 
ively; that said West was a witness to the signature of said Stock upon 
the application for said original letters patent No. 295,302, etc. Issue 
was joined on this new pleading, December 20, 1890; and the cause is 
now before the court upon the whole case made by the original and 
amended pleadings, exhibits, and proofs had and taken both before and 
since the rehearing was granted. 

It is not deemed necessary to review the évidence, or notice in détail 
ail the questions that hâve been raised and discussed. In the spécifica- 
tion forming part of the original letters patent No. 295,302, dated March 
18, 1884, it is stated that "the invention consists in the employment of 
a novel device at the outer end of the throwing arm for holding the tar- 
get during the swing of the arm, and to release it at the proper time for 
eausing it to be properly projected into the air." This device for hold- 
ing and releasing the target is then described by référence to the drawings 
accompanying and forming part of the spécification; and what the pat- 
entée claimed as new, and desired to secure by letters patent, was: 

"(1) The combination with the throwing arm of a target-throwing device 
of a clip for holding the target, arrangea to automatically drop below the up- 
per surlace of the throwing arm for releasing the target, substantially as de- 
scribed; (2) the target-holding clip, consisting of the pivoted plate, p, hav- 
ing the plate, o, provided with a toe, o', hinged to it, in combination with the 
siotted plate, q, ail adapted to be operated substantially as described." 

It is perfectly clear from thèse claims, as well as from the spécification 
descriptive of Figs. 1, 2, and 6, of the drawings, that a downward move- 
ment of the target-holding device was provided for in order to efïect the 
release of the target, and that such downward movement was to be ac- 
complished by means of a slot at the end of the arm, into which the 
tongue of the plate or holding clip should drop, and thereby release the 
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target. It is urged on behalf of complainant, and its expert, Melville 
E. Dayton, gives it as his opinion, that the slot into which the clip for 
holding the target is arrangea to drop automatically, so as to bring said 
clip "below the upper surface of the throwing arm," and thereby release 
the target, is not an élément of the combination described in said first 
claîm. It is shown by the évidence that the patentée, Stock, was a me- 
chanic and machinist; that he was a reading man, of intelligence, who 
was well posted, and kept himself informed in the matter and art of 
target traps and targets; and that both before and after said original let- 
ters patent werè issued he had made inventions and secured patents in 
that line. In order to sustain or establish the allégations of its bill, 
that said original letters patent No. 295,302, as granted, did not, through 
inadvertence, accident, or mistake, set forth the invention which Stock 
intended and desired to hâve patented, complainant took évidence in 
chief as to the state of his health in December, 1883, and in 1884, for 
the purpose of showing that he was not in a condition to understand 
what he was doing when he made his application for said patent. The 
proof utterly fails to establish any such lack of understanding. Several 
witnesses on behalf of complainant testily that when said letters pat-J 
ent were received by him, in 1884, Stock expressed dissatisfaction as to 
the same; but the évidence is generaliy of the vaguest and most unsat- 
isfactory character in respect to his complaints against it. The only 
witness who undertakes to give any spécifie matter of dissatisfaction on 
Stock's part is Frank Jack, who, on direct examination, in reply to the 
question, "In what way was the patent not what he wanted? I mean, 
did he (Stock) say in your présence wherein the patent was defective, — 
whether in the drawings or the descriptive matter or the claims?" — states: 
"He said the claims were not as he wanted them; that there were other 
ways of releasing the target, which others could use, and which Munn 
& Co. [his attorneys] should hâve prevenled." In July, 1884, Stock 
consulted a patent attorney of Chicago upon the subject of said patent 
and a reissue thereof, but reached no conclusion, and took no action or 
steps in the matter. That attorney has been called as a witness for com- 
plainant, but he fails to state in what respect Stock was dissatisfied with 
his patent, or what he desired to be incorporated in a reissue thereof, if 
applied for. When this conversation or consultation was had, said at- 
torney was then employed by said Stock to obtain letters patent on two 
inventions, — one upon a target, and the other upon an improvement in 
traps for throwing targets. Application for the latter was duly prepared 
and fîled October 13, 1884, on which letters patent No. 323,020, dated 
July 14, 1885, were granted to Stock's administrator, who had previ- 
ously assigned the same to complainant. The file wrapper and contents 
in the matter of that patent are put in évidence by défendants. It appears 
therefrom that said Stock, after reciting in his spécification the imper- 
fections and defects in the traps previously patented and then in use, 
consisting of an uncertain amount of axial rotation or an insufficient 
axial rotation of the targets to cause an even and steady flight, resulting 
in a "wobbling" motion; the inability to throw the targets to any con- 
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siderable distance, and the uncertainty as to lèngth of throw, — described 
his invention as foUows: 

"My improvement consists in providing the end of the sendlng or throw- 
ing arm with a pivoted clamping and automatically releasing device, so con- 
structed that the target is securely held in place while the sending arm is be- 
ing swung around, and arrangeil in such manner aa to automatically release 
thé target when in proper position for being thrown, and at the same time, 
by means of a pin or otber stop, to give the target more axial rotation tban it 
otherwise would receive by reason of centrifugal force alone." 

The claims which he made thereon, so far as material to the présent 
case, were the folio wing: 

"(1) In a trapfor sending or throwing targets.a clamping device pivotally 
secured to the end of the sending arm, provided with mechanism to automat- 
ically release the target, substantially as specified. (2) In a trap for sending 
or throwing targets, a clamping device pivotally secured to the end of the 
throwing arm. provided with mechanism to automatically release the target. 
and also with means for imparting to said target a positive axial rotation as 
it leaves the trap, substantially as specifled. " 

Thèse two claims were rejected by the patent-ofiBce October 28, 1884, 
on the ground that they were substantially anticipated by the patent of 
P. Marqua, No. 301,908, dated July 16, 1884. Stock died on the same 
day of Èaid rejection, October 28, 1884. In the further prosecution of 
the application by his administrator, varions amendments and modifica- 
tions of the claims were made, followed by repeated rejections based on 
said Marqua's patents. No. 301,908, dated July 15, 1884, and No. 313,- 
220, dated March 3, 1885, until finally, on May 5th, the attorney rep- 
resenting the applicants, in apparent desperation or despair, requested 
the commissioner or examiner in the patent-office to "kindly indicate 
(in pencil) the form of claim" which would be allowed. On May 8, 
1885, the examiner coniplied with said request, and sent a penciled 
mémorandum illustrating what he deemed the patentable subject-mat- 
ter in the case. This was adopted, and the patent allowed thereon. 
The application filed October 13, 1884, for said letters patent, and con- 
taining said claims 1 and 2, which were rejected, was accompanied by 
the usual affidavit, in which Stock swore that he believed himself the 
original, first, and sole inventer of the improvement in traps set forth 
and claimed in the spécification, and "that the same bas not been pat- 
ented to him or to others, with his knowledge or consent, in any coun- 
trj', * * * and that he does not know and does not believe that 
the same was ever known or used prier to his invention thereof." Whil(» 
the preceedings en this application of October 13, 1884, were pending, 
and after repeated rejections of claims 1 and 2 as originally presented, 
and amendments thereof, Moore, the administrator of Stock, on behalf of 
complainant, on March 27, 1885, filed an application in the patent-of- 
fice for a reissue of the original letters patent No. 295,302, granted to 
Stock March 18, 1884, on the ground that Stock's real invention, or 
what he intended to bave patented, was not secured therein, through 
accident, inadvertence, and mistake. On June 24, 1885, an interfér- 
ence was declared between said application and the applications of Kirk- 
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wood, Springer, and Teiple, and the aforesaid patent of Philip Marqua, 
No. 301,908, on référence to which the claims 1 and 2, and modifica- 
tions thereof, of the Stock application, filed October 13, 1884, had been 
rejected as aforesaid. On January 23, 1886, said interférence was dis- 
solved as to the Marqua patent on the motion of said Moore theretofore 
made. After décision by the examiner finding priority of invention in 
favor of Moore on the Stock patent of March 18, 1884, as against the re- 
maining interférences, the application for reissue was allowed, and the 
reissued patent. No. 10,867, was granted, containing claims 1 and 2 of 
the original patent, and two new or additional claims, as foUows: 

"(S) In a trap or sending apparatus for flying targets, a throwing arm pro- 
vided with a pivoted extension or target carrier, whicli by the motion and ar- 
rest of the arm is independently rotated on its pivot by centrifugai force into 
a position elongating said arm to project the target, substantially as specifled. 
(4) In a trap or sending apparatus for flying targets, a sending or throwing 
arm having a pivoted clip carrying the target, said arm being provided with 
means for autoinatically releasing the target at the extrême extension of the 
arm, as and for the purpose specifled." 

The claims 1 and 2 of the Marqua patent of July 15, 1884, on which 
claims 1 and 2 of the Stock application of October 13, 1884, were re- 
jected, are as foUows: 

"(1) In a trap or sending apparatus for flying targets, a sending arm pro- 
vided with a pivoted extension constituting the target carrier, which by the 
motion and arrest of the sending arm is independently rotated upon its pivot 
by centrifugai force into a position elongating the main arm, and projects the 
target by a sudden rotary impulse, substantially as set forth. (2) In a trap 
or sending apparatus for flying targets, a sending arm provided with a piv- 
oted extension carrying the target, and having an independent rotation by 
centrifugai force, in combination with target holding and releasing mechan- 
ism automatically actuated to release the target at the moment of extrême ex- 
tension of the sending arm, substantially as set forth." 

It admits of no question tbat claims 3 and 4 of the reissued patent 
are substantially the same as claims 1 and 2 of Stock's October, 1884, 
application, and which were rejected because anticipated by the claima 
of the Marqua patent of July 15, 1884. It is furthermore perfectly 
clear, as may be seen by simple comparison of the two, that said claims 
3 and 4 of the reissued patent No. 10,867, are not merely substantially, 
but literally, the same as claims 1 and 2 of said Marqua patent. It is 
apparent from the whole record that the manifest purpose and object of 
applying for and securing said reissue was to overreach said Marqua 
patent, which had defeated Stock's October, 1884, application for the 
same invention. It is suggested by counsel for complainant that it was 
a mistake or inadvertence on the part of Stock and his attorney to hâve 
made said October, 1884, application and claims. But there is no évi- 
dence wbatever to support that suggestion; and, in the absence of clear 
and positive proof to the contrary, it must be assumed that Stock knew 
what he wished to secure letters patent on, and also knew whether the 
invention then claimed had been previously patented or intended to be 
patented by himself. It is said that, claims 1 and 2 of that application 
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havîng been "abandoned," Stock's administrator and assignée had the 
rightto procure a reissue of the original letters patent of March 18, 1884, 
and thereby secure substantially the same claims, by applying therefor 
within two years, and satisfying the patent-office that, through inad- 
vertence, accident, and mistake, said original letters patent failed to se- 
cure to him the invention which he sought to hâve patented. There 
was no voluntary abandonment of said claims, but a rejection thereof 
on the ground that they were anticipated by said Marqua patent. In 
this rejection, Stock's administrator and complainant acquiesced. It is 
well settled by the authorities that if Stock, or bis administrator or as- 
signée, after such rejection and acquiescence, and after the issuance of 
the letters patent No. 322,020 dated July 14, 1885, had applied for and 
obtained a reissue thereof, embracing claims the same, or substantially 
the same, as the new claims 3 and 4 of reissued letters patent No. 10,- 
867, such reissue would hâve been void, especially as against the Marqua 
patent, No. 301,908. Leggett v. Avery, 101 U. S. 256-260, and Yale 
Loch Mamfg Co. v. Berkshire Nat. Bank, 135 U. S. 379, lOSup. Ct. Rep. 
884!, Why should not the same rule be applied in this case, where the 
same parties in interest seek to accomplish the same resuit through the in- 
strumentality of a previous patent by means of reissue proceedings, in 
which said Marqua patent was, upon their motion, dropped out of inter- 
férence in order to insurethe allowance of their application? If it be con- 
ceded that Stock was the inventer of the "pivoted " feature of the target car- 
rier or holding clip; that said pivoted device was shown in the drawings 
and spécification of the original patent, issued to him March 18, 1884; and 
that said "pivoted" extension of the main throwing armcould hâve been 
inserted in the claims of said patent either separately or in combination 
with the holding and releasing devices, — still Stock was not bound to 
include or cover it by or in the claims of said patent. He had the right 
to make it the subject of a new and distinct patent by a separate appli- 
cation therefor within the period of two years. Com-Planter Patent, 23 
Wall. 224; RoweU v. Undsay, 113 U. S. 101, 5 Sup. Ct. Rep. 507; 
Parker & Whipple Co. v. Yale Ghck Co., 123 U. S. 101, 8 Sup. Ct. Rep. 
38; James v. CampbeU, 104 U. S. 378. Now when Stock elected, in 
October, 1884, to raake this "pivoted" extension or carrier the subject 
of a new application, and sought thereon either a distinct patent, or to 
incorporate it as a new élément in combination, and bis claims were re- 
jected on référence to the Marqua patent, it would seem upon principle 
that he or his administrator and assignée should be estopped or precluded 
from resorting to a reissue of the original patent to secure the same 
claims, for the manifest purpose of overreaching the anticipating patent, 
which had defeated the separate independent application. It is shown 
by the évidence that the Marqua device embracing the pivoted feature 
of the carrier or target holding clip was invented about the lOth or mid- 
dleof July, 1883; that the patent thereon was granted in July, 1884; 
that a large and valuable business was built up and established thereon 
before the application for reissue of the Stock patent of March 18, 1884, 
was made; and that défendants bave by proper assignments acquired 
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said Marqua patent and succeeded to said business. Under such cir- 
cumstances the suprême court of the United States, in several récent dé- 
cisions, bas cleariy manifested an indisposition to allow reissues to dis- 
turb such intervening rigbts. In Lumber Co. v. Rodgers, 112 U. S. 
659, 5 Sup. et. Rep. 501, itis said that a reissue applied for after unrea- 
sonable delay, and for the purpose of enlarging spécification so as to in- 
clude an invention patented after original patent was granted, is void as to 
new claims. If a patent claimant is ever to be concludfed by his oath, 
and by an adverse décision on his claims, it would seem that Stock, and 
those claiming under him, should be by the proceedings had on the Oo- 
tober, 1884, application. 

But, however this may be, it la perfectly clear from the évidence in 
the case, including the testimony of H. A. West and said October, 1884, 
application, with Stock's oath thereto, both of which are compétent on 
the question, that there was in fact no error in the application, spécifica- 
tion, and claims of the original Stock- patent through accident, inadver- 
tence, or mistake such as would entitle the patentée to a reissue thereof 
with new and broader claims. The testimony of West, who prepared 
the application, is clear and positive to the point that the spécification 
and claims of the original patent were just what Stock instructed, de- 
sired, and intended they should be, and this évidence is not impeached 
or successfuUy contradicted. 

But it is urged for complainant that, notwithstanding it put this ques- 
tion of fact in issue, the action of the patent-office in granting the reissue 
is conclusive and final on the question of the actual existence of acci- 
dent, inadvertence, or mistake, where, as in this case, the application for 
reissue is made within two years after the date of the original patent. 
Mahn v. Harwood, 112 U. S. 358-360, 5 Sup. Ct. Rep. 174, and 6 Sup. 
et. Rep. 451, and MUla- v. Brass Co., 104 U. S. 356, are cited in sup- 
port of this proposition, which counsel for complainants call "the new 
departure" on the part of the suprême court. We do not think the cases 
of Miller v. Brass Go. and Mahn v. Harwood sustain the complainant's 
position, or that they made any "new departure" from the préviens dé- 
cisions on the subject of reissues, or of the effect of the complainant's 
action in the matter. Thèse décisions hold what had been uniformly 
held, — that, in order to secure the reissue of a patent, two things must 
appear or be shown: (1) That the application for the reissue is made 
with due diligence; and (2) that the error or omission complained of 
arose or occurred through accident, inadvertence, or mistake. What is 
due or reasonable diligence is a question of law, for the court, depend- 
ing upon no fixed time, but upon the facts and circumstances of each 
particular case. WoUensak v. Èeiher, 115 U. S. 96, 5 Sup. Ct. Rep. 
1137. The action of the commissioner on either the question of dili- 
gence in making the application for reissue, or of accident, inadvertence, 
or mistake, was not held to be conclusive upon the courts in the cases 
cited, or in any case to which the attention of the court bas been 
called. On the contrary, in repeated décisions since Mahn v. Harwood, 
the suprême court has considered and passed upon the question of thtj 
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existence of accident, inadvertence, and mistake in cases of reissues ob- 
tained within two years afteir graut of original patents, and upon the 
question has considered and examined the testimony of witnesses in ad- 
dition to what was shown by the patent-office records and a comparison 
of the original and reissued patents. Thus, in Coonv. WUsony 113 U. 
S. 268, 276, 277, 5 Sup. Ct. Rep. 537, the reissue was applied for abont 
four months after the grant of the original patent. The court said, among 
objections to the reissue, that "no mistake or inadvertence is shown." 
In Newton v. Purst & Bradl&y Co., 119 U. S. 385, 7 Sup. Ct. Rep. 369, the 
patentée testified as to the existence of the accident or mistake whicb 
led to the application for the reissue. The court said: "No mistake or 
inadvertence is shown." In Parker de Whipple Co. v. Yale Clock Co., 123 
U. S. 87-108, 8 Sup. Ct. Rep. 38, the application for reissue was filed 
within two years from the date of original patent. The court, after cit- 
ing the rule expressed in Mahn v. Harwood, 112 U. S. 354, 5 Sup. Ct. 
Rep. 174, and 6 Sup. Ct. Rep. 451, that a patent cannot be lawfully re- 
issued for the mère purpose of ènlarging the claim, unless therehas been 
a clear mistake, inadvertently committed, in the wording of the claim, 
and the application for a reissue is made within a reasonably short pe- 
riod after the original patent was granted, said: 

"But a clear mistake, inadvertently committed, in the wording of the daim, 
is necessary, witliout référence to the length of timo. In the présent case 
there was no mistake in the wording of the claim of the original patent." 

In Matthews v. Manufaduring Co., 124 U. S. 351, S Sup. Ct. Rep. 639, 
the coui't looked net only to the spécifications of the original and reis- 
sued patents, but also to the testimony of the patentée, and found as a 
matter of fact "no defect or insufficiency in the original spécification, 
and no error, inadvertence, or mistake in framing it," and held the reis- 
sue invalid. In Yak Loch Manufg Co. v. James, 125 U. S. 447, 450-463, 
8 Sup. Ct. Rep. 967, the réissue was applied for within one year from 
date of original patent. It was there urged by counsel (page 450) "that 
the finding of the commissioner of patents upon the question of fact, 
whether the original defect arose by inadvertence, accident, or mistake, 
is a conclusive one, unless the possibility of the existence of any such 
inadvertence, accident, or mistake is found to be excluded by an exam- 
ination of the original papers," for which Mahn v. Harwood was cited. 
This point was not sustained by the suprême court, which affirmed the 
judgment of the circuit court, holding the reissue void. In the opinion 
of the circuit judge it was said there was no mistake, within the mean- 
ing of the words "accident, inadvertence, or mistake," which permit a 
reissue, as defined in Manufaduring Co. v. Ladd, 102 U. S. 408. In 
Yale Loch Manufg Co. v. Berkshire Nat. Bank, 135 U. S. 343, 10 Sup. 
Ct. Rep. 884, the reissue was applied for within three months after 
grant of original patent. The court said, (page 379, 135 U. S., and 
page 896, 10 Sup. Ct. Rep. :) 

"Nor does the fact that reissue No. 7,947 was applied for only thirteen (13) 
days after the grant of the original patent establish its validity. In Coon v. 
Wilson, 113 U. S. 268, 277, 5 Sup. Ct. Eep. 537, enlarged claims in a reissucil 
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patent were declared invalid, althoiighthe reissue was applied for a little over 
three months after the original was granted, on the ground that a clear mis- 
take, inadvertently committed, in ttie wording of the daim, was necessary, 
withoiit référence to the length of time. " 

In Dobson v. Lees, 137 U. S. 258, 11 Sup. Ct. Rep. 71, the reissue 
was applied for about one month after date of original patent. The su- 
prême court said: "There is no room for the contention that ihere was 
any inadvertence, accident, or mistake in the premises, " — and the reiSsue 
was held tobe invalid. In Electric Gas-Lighting Co. v. Boston Electric Co., 
139 U. S. 482, 11 Sup. Ct. Eep. 586, where the reissue was applied for 
after more than two years, the court held, (page 502, 139 U. S. , and page 
593, 11 Sup. Ct. Rep.,) from ail the évidence, that there was no inad- 
vertence, accident, or mistake, such as would autliorize a reissue with 
new claims. The suprême court having thus repeatedly, since Mahn v. 
Harwood was decided, passed upon the question of fact as to the exist- 
ence of mistake, inadvertently committed, after the action of the com- 
missioner of patents in granting reissues, shows clearly that the action 
of the patent-office is not final and conclusive on the question. It would 
violate ail sound principle to hold such findingof the commissioner con- 
clusive as against intervening patentées, whose patents covered or em- 
braced the same devices, and who had no notice of, or opportunity to 
resist the application for, a reissue, with claims purposely designed to 
overreach such prior patents. 

But if the testimony taken upon both sides upon this question is laid 
out of view, and we look alone to the spécification and claims of the 
original patent, or to what is called the "Record in the Patent-Office" 
in the case, it is equally clear that no such accident, inadvertence, or 
mistake in either the spécification or claims of the original patent is 
shown, or authorized the grant of a reissue thereof with new and en- 
larged claims. This is undoubtedly so if we include, as a part of the 
record évidence, Stock's application of October 13, 1884, which we think 
should be done, under the foregoing authorities, as it was a "contempo- 
rary record" upon the matter involved, made by Stock, and containing 
his sworn statement that "the invention of a clamping device, pivotally 
srcured to the end of the throwing arm, provided with mechanism to 
automatically release the target, substantially as specified," was a new 
and distinct invention, which had never, tohis knowledge or belief, been 
patented to himself or others. He and his représentatives and assigns 
should be concluded by this sworn, recorded déclaration, which is in 
perfect harmony with the spécification and claims of the original patent, 
which did not attempt to secure what is covered by the enlarged claims 
of the reissue. We are accordingly of the opinion that there was no er- 
ror or mistake, inadvertently committed, in the original patent, on which 
to va Tant or authorize the reissued letters of September, 1887. 

Again, the court is satisfied from the évidence, and a comparîson of 

the original and reissued letters patent, that claims 3 and 4 of the latter 

are not for the same invention as that embodie.i in the original patent, 

but are for a différent device or invention, which might hâve been and 

v.47F.no.ll— 47 
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was in fact made the subject of a distinct application by the patentée in 
October, 1884. The sole object and purpose of the original patent, as 
clearly shown by the spécification and claims, was to secure the inven- 
tion embodied in the holding and releasing devices, especially the latter. 
The object and purpose of the reissue was to secure the invention em- 
bodied in the pivotai feature of the holding device. This pivotai ar- 
rangement or device is the real bone of contention. Claims 1 and 2 of 
the original patent are repeated in the reissued patent. Neither of them 
embrace or include the pivotai device sought to be covered by claims 3 
and 4 of the reissue. It is shown that no target traps constructed in 
accordance with the drawings and said claims 1 and 2 of the original 
and reissued patents were ever manufactured, or sold, or ofifered for sale 
by either Stock or the complainant, his assignée. The holding and re- 
leasing devices shown in said drawings and claims 1 and 2 were prac- 
tically abandoned for other devices made by Stock after the grant of the 
original patent, until, in the course of improvements in target traps, it 
became désirable to use them as the means to include the "pivotai" de- 
vice sought to be covered by claims 3 and 4 of the reissue. In order to 
accomplish this afterthought, important changes are made in the orig- 
inal spécifications when the reissue is applied for: Thus, in line 10 
there is inserted the word "pivoted" before the words "swingingor throw- 
ing arm." In the original spécification it is said that "the invention 
consists in the employment of a novel device at the outer end of the 
throwing arni for holding the target, the same being adapted to retain 
the target during the swing of the arm, and to release it at the proper 
time for causing it to be properly projected into the air." In the spéci- 
fication of the reissue the words, "and to release it at the proper time for 
causing it to be properly projected into the air," are omitted; and there 
is inserted the following: 

"The object of tbe invention is to produce a trap capable of giving a more 
even flight to the target than is attained from traps now in use, by impart- 
ing to tlie target as it leaves the trap an impulse or motion independent of 
that wliicli it receives from the throwing arm thereof, in securing this device 
to the arm so as to permit an independent rotary movement of the device on 
the arm, and in providing automatic means or mechanism on the throwing 
arm for releasing the target." 

The original spécification describes the opération of the machine as 
follows: 

"The centrifugal force of the target, imparted by the rapid swinging of the 
arm, A, will (gradually) turn the plate, a, upon the hinge pin, a-, as tlie arm, 
A, proceeds until the direction of the centrifugal force comes in line with the 
slot, d, in the outer end of the arm. A, whereupon the lower end of the 
tongue, c, will be forced back of the friction spring, /, which will permit the 
plate to drop down to the position shown in full Unes in Fig. 2, and in dotted 
Unes in Fig. 1, and thus release the target. ïhe slot, d, being made in the 
line of the length of the arm. A, it will be seen that the clip, B, will not re- 
lease the target until the arm, A, reaches the end of the swing, so that the 
target will receiveallof the propulsive force of rapid swinging of the arm,save 
that which is lost in overeoining the friction of the spring,/." 
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The reissue spécification omits the word "gradually," and adds new 
descriptive matter not necessary to be noticed. It will be seeu from the 
foregoing that the spécification of the reissue, contrary to the express 
provision of the law, (section 4916, Rev. St.,) introduced important new 
matter in order to lay the foundation for and to secure the new patenta- 
ble device or invention covered by claims 3 and 4 of the reissued letters 
in suit. In Parker & Whipple Co. v. Yale Olock Co., 123 U. S. 99, 8 Sup. 
et. Rep. 38, the court, after quoting the language employed in Seymour 
V. Osbome, 11 M^all. 616, say: 

"In what is there said about redescribing the invention, and aboiit includ- 
ing in the new description and new claims what was suggested or indicated 
in the original spécification, drawings, or patent-offlce model, it is clearly to 
be understood, from theentire language, that the things so to be includedare 
only the things which properly belonged to the invention as embodied in the 
original patent; that what that invention was is to be ascertained by consult- 
ing the original patent; and that, while the new description may properly 
contain things which are indicated in the original spécification, drawings, 
or patent-ofBce model, (though not sufficiently described in the original spéci- 
fication,) it does not follow that what was indicated in the original spécifica- 
tion, drawings, or patent-office model is to be considered as part of the invention 
unless the court can see from a comparison of the two patents that the origi- 
nal patent embodied, as the invention intended to be secured by it, what the 
claims of the reissue are intended to cover." 

The conclusion having been reached from the évidence and a compar- 
ison of the original and reissued letters patent in the présent case that 
the former did not and was not intended to embody, as the invention 
therein described and sought to be patented, what claims 3 and 4 of the 
reissue are intended to cover, said claims 3 and 4 of the reissue raust 
be deckred invalid. What is further said by the court in the said 
case of Parker & Whipple Co. v. Ycde Clock Go., at pages 101, 102, 103, 
and 104, 8 Sup. Ct. Rep. 38, and in James v. Gampbdl, 104 U. S. 356, 
and in Manufacturing Co. v. iMdd, 102 U, S. 408, 411-413, not only sus- 
tain our conclusion in the premises, but fuliy meet and answer the the- 
ory on which complainant's counsel seek to sustain said claims 3 and 4 
of the reissued patent, 

It is not deemed necessary to discuss or to détermine the question as 
to whether the Marqua patent of July, 1884, the invention of which 
may fairly be fixed as of the date July 10, 1883, antedated Stock's 
invention of the "pivoted" device. The évidence on the point is not 
sufficiently clear to enable the court to reach a satisfactory conclusion. 
But it is established clearly, and to the entire satisfaction of the court, 
that A. H. Hebbard conceived and reduced to practice the "pivoted" 
clamping or target-holding carrier pr^or to December 8, 1882; that said 
Hebbard's device is shown in the little brass model, which is the identi- 
cal model made by him in October, 1882; that within about one month 
thereafter a full-sized device was constructed, and operated successfully 
and publicly in the présence of several persons. This Hebbard device, 
called in the record "Hebbard's Third Target-Throwing Device," shows 
substantially the "pivoted" feature of the target holder sought to be cov- 
ered by claims 3 and 4 of the reissued patent, and, having been con- 
ceived and reduced to successful public practice prior to DeeemlerS, 
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1882, antîcîpated Stock's invention of the same device, whîch the proof 
in its most favorable aspect for complainant shows was net reduced to 
even expérimental practice before January, 1883. The évidence estab- 
lishing this Hebbard third target-throwing device, and its successful 
use on a Ligowski trap prior to Stock's invention, is not contradicted or 
impeached, and if human testimony, corroborated by the production of 
the original model, is to be believed, that fact is established that Stock's 
"pivotai" device was anticipated by that of Hebbard. 

It is not claimed that there is any infringement of the second claim 
of the reissued letters patent, and the sole reinaining question is whether 
défendants' machine infringes the first claim of said patent. We are 
clearly of the opinion that it does not. In view of the state of the art, 
as disclosed in défendants' several patent exhibits, Stock cannot be re- 
garded as a pioneer inventor, whose claim should be broadened by con- 
struction. He was only an improver. Hia first claim is for a spécifie 
device including in its combination with the throwing arm of a target- 
throwing device, first, "a clip for holding the target, arranged to auto- 
matically drop below the surface of the throwing-arm for releasing the 
target substantially as described." By this référence to the method or 
means of releasing the target, we are thrown back to the spécification, 
and find that it consists in a slot or recess at the end of the throwing 
arm, into which the clip holding the target is designed or intended to 
fall or slide in order to "drop below" the surface of the throwing arm. 
This makes the slot or recess an élément in the claim, under the well- 
recognized rule which is clearly stated in Fay v. Cordesman, 109 U. S. 
408, 3 Sup. et. Rep. 236, as follows: 

"The claims of the patent sued on in this case are claims for combinations. 
In such a claim, if the patentée specifles any élément as entering into the 
combination eitlier directly, by the language of the claim, or by such a référ- 
ence to tlie descriptive part of the specitication as carries suçh élément into 
the claim, he makes such élément material to the combination; and the court 
cannot déclare it to be immaterial. It is bis province to make his own claim, 
and his privilège to restrict it. If it be a claim to a combination, and be re- 
strictf'd to speeifled éléments, ail must be regarded as material, leaving open 
only the question whether an omitted part issupplied by an équivalent device 
or instrumentality. " 

The défendants' machine clearly does not contain the éléments, or 
their équivalents, of the combination found in the first claim of the reis- 
sued letters patent sued on, nor is the opération thereof the same. It 
is not material to consider the suggestion made by complainant's expert 
Dayton, that said claim would cover any releasing device that would 
move at right angles to the plane of the throwing arm, for even on that 
construction there would be no infringement by défendants' machine. 

Our conclusions (in which Judge Ricks concurs) may therefore be 
summarized as follows: 

1 . That défendants do not infringe the first claim of the reissued let- 
ters patent sued on. 

2. That claims 3 and 4 of said reissued letters patent are void, because 
there was no accident, inadvertence, or mistake in either the specifica- 
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tion or claims of the original patent, and because said claîms cover pat- 
entable inventions which were not embodied or intended to be embodied 
in the original patent, but are for new and distinct devices, which formed 
the subject of separate or distinct patenta. 

3. That if said claims 3 and 4 constituted valid reissiies, the device 
they describe and seek to hâve patented was first invented — that is, con- 
ceived and reduced to successful public practice — by A. H. Hebbard, 
prior to the date at which Stock invented his pivotai device, and conse- 
quently no valid patent thereon could be issued to said Stock either un- 
der the original or reissue application. 

It therefore follows thatcomplainant is not entitled tothe relief sougbi 
by its bill, and that its suit should be dismissed, with costs to be taxea. 
It is accordingly so ordered and adjudged. 



American Solid Lsather Button Co. r. Empire State Nail Co. 

{Circuit Court, S D. New York. November 12, 1891.) 

Bbmoyai. ov Causes— Fecebal Question — Absionment or Pathnt — Bona Fidb 

PUROHASEKS. 

On a bill in equity broughtln the state court by the équitable assignée of the pat- 
ent^rigbt under an agreement executed many months bef ore the patent was applied 
for, against the subséquent assignée of the patent afteritwas issued, to compel 
an assignment of the patent tothe oomplalnant, the défendant obtained a removalof 
the cause to the circuit court upon a pétition averring that the défendant was an as- 
signée for a valuable considération and without notice, and invoklng for his protec- 
tion section 4898, Pi.ev. St. U. S., the complainant's agreement not taaving been re- 
corded. Held, on motion to remand, that section 4898 was designed for the protection 
of bona flde purchasers, and that the question of the construction, application, and 
enforcement of this statute lu favor of hoiia fide purchasers, as against prior éq- 
uitable assignments, was a fédéral question, and the motion was denied. 

In Equity. Motion to remand. 
Rowland Cox, for complainant. 
Witter & Kenyon, for défendant. 

Bhown, J. The défendant is the holder, through several mesne assign- 
ments, of a patent on a leather furniture nail head, applied for Novem- 
ber 2, 1881, and issued September 27, 1887, to J. Wilson McCrillis, 
assignée of the inventer, Thomas F. N. Finch. The complainant claims 
to be the équitable owner of the patent by virtue of a written agreement 
made by its assignors on February 1, 1881, with Latimer B. N. Finch, 
a son of the inventer. The action, originally brought in the suprême 
court of this state, was instituted in order to compel the défendant to 
assign the patent to the complainant, and to enjoin the défendant from 
instituting suits to obstruct the plaintiff's customers in their use of the 
patent. The complainant allèges that the défendant and its assignors, 
at the time of taking their several assignments, had notice of the com- 
plainant's prior rights. The cause, belbre answer, was removed to this 
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court, upon the pétition of the défendant, alleging tliat the inatter in 
dispute exceeded $2,000; that the complainant's agreement had never 
been recorded in the patent-office; that the défendant had no notice of 
the complainant's rights or claims, but was a purchaser of said patent 
for a valuable considération without notice; and that the complainant's 
claim was void as to the défendant, under section 4898, Rev. St. U. S., 
because the défendant, as a bona fide purchaser for a valuable considér- 
ation, without notice, wns within the protection of that statute. A 
motion to romand is made on the ground that no fédéral question is in- 
volved. 

Upon examination of the elaborate briefs submitted, I remain of the 
opinion, expressed at the hearing of the motion, that the cause should 
not be remanded, for the reason that the défendant invokes in its défense, 
or as a part of its défense, the provisions of Rev. St. U. S., above stated, 
and because the décision of the cause will involve a construction of that 
statute. No doubt the mère fact that a patent or patent-rights are the 
subject-matter of the action is not of itself a sufficient ground for removal 
to a fédéral court, where no provision of the United States Constitution 
or United States statutes is invoked or brought in question on either side, 
as in actions on a contract in relation to the use of a patent, the validity 
of which is not questioned, where the relief sought is simply in respect 
to the performance or violation of the contract. Albright v. Teas, 106 
U. S. 613, 1 Sup. et. Rep. 550; HarteU v. TUgkman, 99 U. S. 547; 
Trading Co. v. Glamzer, 30 Fed. Rep. 387; Wren v. Annin, 34 Fed. Rep. 
435; WHliam^ v. Star Sand Co., 35 Fed, Rep. 369. This action is not 
of so limited a nature. 

Section 4898, which the défendant invokes, provides as follows: 

"Every patent, orany interest therein, shall be assignable in law by an in- 
strument in writing. * * * An assignment, grant, or conveyance shall 
be void as against any subséquent purchaser or mortgagee for a valuable con- 
sidération without notice, unless it is recorded in the patent-offlce within 
three months from the date thereof. " 

The complainant contends that this section has nothing to do with the 
case, inasmuch as the assignment under which it claims is contained in 
the provisions of an agreement made before the patent was applied for. 
It is said that this agreement could not be recorded, or, if recorded, 
would be without effect, because the statute does not cover merely éq- 
uitable transfers, but applies only to assignments of the légal statutory 
title, after the patent has been granted. Wright v. Randel, 8 Fed. Rep. 
591-599; N'eu) York Paper-Bag Mach. Co. v. Union Paper-Bag Mach. Co., 
32 Fed. Rep. 783-788. But the statute is not so broadly expressed. The 
suprême court has not, so far as I know, passed on the question; and I 
cannot say, therefore, that the defeïidant has not a right to raise that 
question and hâve it passed on in the case. But,assuming that an équi- 
table transfer before the patent is granted cannot be efîectively recorded, 
still I do not perceive how the complainant's position is improved by 
that circumstance. Is a merely équitable title, which cannot even be 
legally recorded, bélier than a légal assignment of the statutory title which 
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can be recorded? The statute déclares patents assignable in writing, and 
that any assignaient not recorded within three months after its date shall 
be void as against a subséquent purchaser for a valuable considération 
without notice. This section is not a mère recording act. It difîfers 
from the act of 1836. 5 St. at Large, 121. It does not require any- 
thing to be recorded. It first déclares a patent, or "any iuterest" in it, 
assignable; and it then plainly intends to provide protection to the public 
inacquiring any such interest, by declaring void prior unrecorded assign- 
ments under the conditions specified. Pitts v. Whitman, 2 Story, 617; 
Gibson v. Cook, 2 Blatchf. 148. 

If a party takes an assignment of any interest which for any reason 
cannot be recorded, it is the same as if he had failed to record one that 
might hâve heen recorded. The protection of the statute to subséquent 
purchasers applies in both cases alike. If it makes void a légal assign- 
ment of the patent itself, much more, it may be urged, should it be 
held to cover, by necessary implication, a merely équitable transfer, as 
the greater includes the less. The fact that the complainant chose to 
take, aiîd to rely on, a merely équitable assignment, not capable of being 
legally recorded, if such is the fact, cannot deprive the statute of its 
intended efficacy as a protection to the public against prior unknown 
transfers. This has been, in effect, repeatedly adjudged in décisions 
holding that prior équitable assignments are not valid, as against subsé- 
quent purchasers and assignées of the légal title for a valuable considéra- 
tion and without notice. Wright v. Randel, supra; Davis, etc., Wheel Co. 
V. Davis Wrought Iran Wagon Co., 20 Fed. Eep. 699. 

Even if the gênerai rule of equity law would be the same without the 
aid of this statute, that eircumstance does not make the statute inappli- 
cable, nor weaken its force, or the guaranty it is designed to afFord to 
the bona fide purchaser without notice; nor does the averment in the 
coniplaint that the légal assignées of the patent had notice, which the de- 
fendant dénies, alter the case. The guaranty iuvoked by the défendant 
is nota mère rule of décision in equity, but a fédéral statutory guaranty, 
by necessary implication positively establishing that rule; and the de- 
fendant has, I think, a right to the application, the construction, and 
the enforcement of that guaranty in the fédéral tribunals. 

Motion denied. 
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TlIE HUNTER. 
(District Court, D. Californla. January 23, 1886.) 

1. Seaman— "Lat" ON Whaxee— Evidence. 

A shipwrecked seatnaa was taken on board a whaler in the Arotic oooan. Tlia 
master did not put the seaman's name on the shlpping articles, as he was requested 
to do, and he tçstifles, without coiTOboration, that the lay allowed the seaman was 
1-170. The latter told the master that his lay on the wrecked vessel was 1-100, when 
it was in fact 1-125; but he testifies that the master believed him, and allowed him 
1-100, which ia oorroborated by the engineer of the wrecked vessel. It was admit- 
ted that shipwrecked seamen taken on board in the Arctic océan usually receive a 
higher lay than those shipped at the commencement of the voyage. Held, that 
the seaman was entitled to a lay of 1-100. 

2. Samk— Offset — Evidence. 

In a libel of a whaling vessel for a seaman's lay in the bone and oil taken, the 
master sought to establish an offset for a pair of boots furnished libelant. He pro- 
duced no books of account containing entry thereof, and his évidence was uncor- 
roborated, whi e libelant denied that the boots were furnished him. Held, that 
the claim should be disallowed, as it was in the nature of a counter-claim, and re- 
quired a prépondérance of proof to establish it. 

3. BaME — DiSCHABOE. 

When a seaman was not discharged or expelled from the vessel against his pro- 
test, but lef t it under a mutual agreement with the master in conseç|.uence of their 
disagreemeut, he is not entitled to share in oil and bone taken after he left the ship. 

In Admiralty. Libel in rem, by a seaman to recover his lay in the oil 
and bone taken by a whaling ship. 
J. D. Sullivan, for libelant. 
Win. H. Cook, for claimants. 

HoFFMAN, J. The proofs, I think, show that the libelant was en- 
gagea at a lay of the 1-100. He so swears hirnself, and he is oorrobo- 
rated by the testimony of Mr. Russell, who was engineer on board the 
ship-wrecked vessel Rainbow, from which they were received with oth- 
ers of the crew of the latter. At the time of his shipment, in answer to 
the master's inquiry, he said that his lay on board the Rainbow was the 
1-100 lay. In fact it was the 1-125 lay, but the master believed his state- 
ment, and agreed, as he allèges, totake him on thè same lay. It is ad- 
raitted that shipwrecked seamen taken on board a ship in the Arctic 
océan usually receive a higher lay than that allowed to crews shipped at 
the commencement of the voyage. The master swears the lay was the 
1-170 lay. He is wholly uncorroborated. The prépondérance of proofs, 
therefore, as well as the probabilities of the case, indicate that the lay 
was the 1-100. AU doubt, however, might bave been removed if the 
master had put the nian's name on the shipping articles, which he omit- 
ted to do, though, as the libelant says, he often requested it. 

The "bail " of the master on his arrivai, stating the catch to be 280 
barrels of oil, is proved to be erroneous. The oil actually taken was 309 
barrels. The libelant is, of course, entitled to bave his account settled 
upon the basis of the actual catch of the vessel. As far as I can ascer- 
tain from the testimony, the crew are not entitled, unless specially stip- 
ulated for, to any lay in the"trade bone;" that is, bone obtained from 
the natives by barter. 
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I am inclined to think that the libelant cannot claim any share in the 
oil and bona taken after he left the ship. He does not appear to me to 
hâve been discharged; that is, expelled from the vessel against his will 
or protest. A disagreement occurred between him and the master, at 
which both seemed somewhat irritated. They seem to hâve parted by 
mutual consent. Under the s^jecial circumstances of this case, the re- 
covery of the libelant must be limited to his lay in the oil and bone 
taken while he was aboard. Some of the oil taken from the dead 
whale seems to bave been of an inferior quality. The bone was shipped 
to New York for sale, there being no market for it hère. The freight 
and incidental expansés of conveying it to a market and selling it 
must be deducted from its proceeds, or its value, (if not sold.) A tab- 
ular statement is appended, drawn up in accordance with thèse views, 
and showing the amount and value of the oil and bone on which the 
libelant is entitled to the 1-100 îay. I hive added 10 per cent, to the 
cost priée, so far as I can ascertain it, of slops furnished to the libelant. 
I bave disallowed a charge against him of three dollars for a pair of 
boots. The master swears they were furnished, but produces no books 
of account. The libelant dénies that he received them. I am inclined 
to suspect that they were furnished to him, but the claim of the master 
is in the nature of an offset or counter-charge to the demand of the libel- 
ant. He is bound to establish it by a prépondérance of proof. As be- 
tween his assertions and the libelant's déniai, I must accept the latter. 
If the master of a vessel proposes to charge the seamen with supplies of 
this nature, he should set each item down at the time it was furnished 
in an account-book kept for the purpose, the entries in which he can 
verify by his oath. The libelant is entitled to a decree for the sum of 
$48.20, together with costs. 

SCHEDTJLE. 

The amotint of oil obtained from the two whales taken while libel- 
ant was on board I fi nd to hâve been, ... 5,435 gais. 

The amount of bone obtained from the whales taken while libel- 
ant was on board I flnd to hâve been, ... 3,090 Ibs. 

I allow as the value of the oil, for the purpose of ascertaining 
libelant's share of the catch, as foUows: 

1,800 gais, oil, @ 18c. per gai., ----- 

3,635 gais, oil, @ 25c. per gai., .... 

And for the value of of the bone as foUovvs: 

3,090 Ibs. bone, @ 1.75 per Ib., 

Total value of catch, ..... 

The 1-100 lay of which would be, - 

I hâve allowed slops, @ $18.20, .... 

(Disallowing charge for boots,) 

Due libelant, - - - - - $ 48 20 



- $ 324 00 

908 75 

- 5.407 50 


$6,640 25 


- $ 66 40 
18 20 
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The Don Carlos. 
Speeckels et cd. v. The Don Carlos. 

(District Court, N. D. CaUfomla. Ootobor 6, 1891.) 

Saitacî^ — Compensation— Btkandixo — Services or Tuos. 

The bark Don Carlos, worth (H5,O00, with a cargo of nitrate of 80<1a, worth $34,000, 
the l'reight being $4,000, strauded on South beaoh, near the entrance to the bay of 
San Francisco. News of the disaster was telephoned to San Francisco, and libel- 
ants immediately sent their tug-boat Alort to the scène.- At her arrivai, there was 
a rolllng swell, suûicient, combined with the ebb-tide, to swing the bark around 
broadside to the shoro, wheu it was réasonably certain that she would soon bccome 
80 banked with sand as to render removal impossible. The oaptain of the Alert 
refused to render assistance, exoept. ou the master's agreement to pay ifS,0()0 for 
puUing him off , which, af ter trying to obtain better terms, he agreed to do. There- 
tipon a hawser was made fast, and the tug began pulling, and prevented the bark 
from swiagiag. Soon aflervvards the Relief and the Keliance, two powerful tugs, 
also owned bylibelants, arrived, and "the m aster of the bark agreed to pay $3,U00 
additional for their assistance. In about two and one-half hours they succeeded 
in pulling her off. She was then towed into the bay, and grounded upon the naud 
flats. The value of the tug Alert was $25,000, of the Keliance, $80,000, and of the lle- 
llef, $.50,000, and the ordinary e.xperise ôf malntalning the three in readiness for sal- 
vage service about $7,500 a inonth. None of the tugs were in any danger. Hcld, 
that the demand for $S,000 for the services of the Alert was exorbitant, and tho 
agreement should be disregarded, and that $.5,500 should be awarded for the serv- 
ices of the three tugs, to be apportioned among the sUip, Xreigbl, and cargo, aucord- 
; ing to value. 

In Admiralty. Libel for salvage. 

Andros <fc Franh, for libelants. 

Cfiarles Page anà E. W. McGraw, for da.ima.nt. 

Ross, J. This is a cause of salvage. The évidence shows that the 
principal services in question were rendered under contracts which, 
though net counted on in the libel, libelants claim should serve as a 
guide to the court in lawarding compensation. If the' contracts are not 
shown to be unfair and inéquitable, that is doubtless true; but if, as js 
contended on the part of the claimant, they v/ere exorbitant and uncon- 
«cionab'le, thej' should be disregarded by the court in making theaward. 
The case is this: On the lOth of July last, the bark Don Carlos, then 
on a voyage from a Chilian port to the port of San Francisco, laden with 
a cargo of about 1,000 tons of nitrate of soda, was approaching the 
entrance to the bay of San Francisco. At about half past 5 o'clock of 
the afternoon of that day, in conséquence of a dense fog then prevailing, 
she Was stranded at what is known as the "South Beach," at a point 
thereon about one mile to the southward of Point Lobos. At the time 
of the stranding the tide was ebb, the vessel under ail sail, and proceed- 
ing at a speed of from 3 to 4 knots an hour. She brought up on tho 
beach at a distance of from 150 to 200 yards from high-water mark. 
The master immediately made signais of distress by the firing of a rifle 
and revolver. A life-boat was quickly manned from the life-saving sta- 
tion, which was in the near vicinity, and went to the assistance of tho 
vessel. News of the disaster was telephoned to the Merchants' Exchange, 
at San Francisco, and the tug-boat Alert, owned by the libelants, waa 
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immediately dispatched hy them to the scène of the disaster, and ar- 
rived there about 7 o'clock in the evening. Immediately on arrivai, the 
captain of the tug asked the master of the bark what he would give hini 
to pull him off, and the master replied $30 an hour, and $150 to tow 
him into the harbor. The captain of the tug refused the offer, when the 
master inquired what he would charge. The captain said, "$8,000." 
The master offered $4,000. In answer to the question by the proctor 
for the claimant, "What did you say when he ofïered you the $4,000?" 
the captain answered : "I said, ' $8,000.' I said, ' Talk quick, or you will 
lose your ship ; ' that is what I said. Question. $8,000? Talk quick, 
or you will lose your ship? Answer. Yes ; ' in a few minutes you will 
lose your ship.' Q. Did you mean that you would not take hold of 
him? A. Not for less than $8,000. I would not. Q. You would hâve 
let him stay there? A. Yes, sir." The bargain for $8,000 was accord- 
ingly made. In a few minutes a hawser was passed from the Alert, and 
made fast on the port quarter of the bark, and the tug commenced to 
pull the stern of the bark up to the sea, in order to keep her from swing- 
ing broadside to the beach. At this time there was a swell roUing, which, 
though light in comparison with what it sometimes is at that place, was 
sufïicient, coupled with the ebb-tide, to cause the vessel to swing her 
stern around to the southward, and, unless checked, to bring her star- 
board side broadside to the beach. The sand at this point is a shifting 
sand, and when a vessel at this place swings broadside to the sea and 
shore, it is reasonably certain that she will, in a very short time, be 
so banked up by the sand that any attempt to get her off must prove 
futile. In about three-quarters of an hour after the Alert had thus made 
fast to the bark, the tug Relief, a powerful tug-boat, also owned by the 
libelants, arrived, and in a few moments more the Reliance, also owned 
by them, arrived. The master of the bark then made an agreement with 
the captain of the Relief, by which the Relief and Reliance should assist 
the Alert for an additional $2,000. Accordinglj'-, the hawser of the Re- 
lief was made fast to the starboard quarter of the bark, and the hawser 
of the Reliance was made fast to the Relief. After the three tugs had 
been thus made fast, they began to pull on the bark, and so continued 
until about 10 o'clock in the evening, when, the tide having commenced 
to run flood, they succeeded in pulling her off. The vessel was then 
towed to a point in the bay of San Francisco, where she could be, and 
was, grounded on the mud flats. The Relief, equipped with powerful 
pumps, remained by her the reraainder of the night, or a period of about 
nine hours, in case it should becoine necessary to pump her out. This 
was done at the request of the master, for which a charge of $25 an 
hour is made, which is the usual charge tnade by tug-boats in the bay 
of San Francisco for such a service. After striking the beach, the bark 
made more water than usual, but, as she had two pumps, worked by a 
steam-donkey, they kept her comparatively free of water. 

About 15 minutes after the Alert arrived at the scène of the disaster, 
the tug Rescue, belonging to the Ship-Owners' & Merchants' Tug-Boat 
Company, arrived, and laid off some little distance from the vessel, but 
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did not tender her any assistance, though she could hâve been called in 
for that purpose had the master of the bark desired her services. Shortly 
after the arrivai of the Relief and Reliance, two other tugs belonging to 
the Ship-Owners' & Merchants' Tug-Boat Company also arrived, and the 
superintendent of that company tendered their services to the master of 
the bark, which were declined. The agent of the libelants, after the ar- 
rivai of their three named tugs, telephoned for another of their boats, 
the Active, to corne out, but fhat order was almost immediately counter- 
manded, the bark having been taken from the beach by the Alert, the 
Relief, and the Reliance. 

The évidence shows that other vessels, under similar circumstances of 
wind and weather, bave been stranded at or near the place where the 
bark in question was stranded, and, with two exceptions, were lest. In 
one of the excepted instances, the vessel was pulled off after laying there 
three days. The value of the Alert at the time the service in question 
was rendered was about $25,000, that of the Reliance about $30,000, 
and of the Relief, about $50,000. The ordinary expenses of maintain- 
ing thèse three tugs, including coal, oil, and wages, are, under ordinary 
circumstances, about $7,500 a month. The tugs are regularly employed 
in towing vessels in and out and about the harbor, and are also kept 
prepared and in readiness to render salvage services whenever occasion 
requires. The net value of the cargo of the Don Carlos was $34,000, 
that of the freight $4,000, and of the vessel $15,000. 

The perplexing question is, what is a just award to be made the libel- 
ants, in View of ail of the circumstances of the case? I do not think the 
amount of the contract for the services of the Alert ($8,000) is an équi- 
table criterion by which to fix the compensation for her services. The 
tug came promptly, it is true, and she took on board from the life-boat 
aman, woman, and child, ail of whom had been taken from the bark 
by the life-boat. But their lives were not in danger, nor was the tug in 
danger. There was but little wind, and she had plenty of water in 
which to move. In no respect that I can see did she take any particu- 
lar risk in undertaking the service. The bark was in great danger of 
swinging round broadside to the beach , and of being so banked in with 
sand as to render it impossible to pull her off; but for the captain of the 
Alert to demand $8,000 for making fast to and pulling on her, under 
the circumstances of the case, was, in my opinion, exorbitant; and, that 
being so, bis refusai to render the bark any assistance until the master 
agreed to pay him that sum renders it proper for the court to disregard 
the master's consent to do so. And if the testimony of the captain of 
the Alert, to the effect that he would bave left the vessel to her fate un- 
less her master consented to bis demand, be true, it would not appeal 
very strongly to a court of admiralty in bebalf of a high award for bis 
services. It can hardly be believed, however, that the captain would bave 
acted as he said he would, but rather that he would hâve rendered the 
service, and left it to a court of admiralty to award him what was just, 
under ail of the circumstances of the case. While there was no danger 
to life, the bark, as has already been said, was in great danger of swîng- 
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ing around, and becoming so imbedded with sand as to render it impos- 
sible to pull her off. Other vessels at or near the same place had suf- 
fered the same fate. Besides, she was pounding qui te heavily, and was 
making more water than usual. There was danger, therefore, that her 
cargo, consisting of nitrate of soda, would, at least to some extent, get 
wet, and become ruined or greatly damaged. 

The court will also take into considération the fact that the services 
of the libelants' boats were rendered proinptly and efîectively, as well as 
the fact, shown by the évidence, that the libelants maintain a fleet of 
five powerful and well-equipped tug-boats for the purpose, not only of 
towage, but of assisting vessels in distress; that at night one of them is 
always "on watch," with steam up, ready to start at a moment's notice, 
and the others lie with banked fires, and can be got ready and under 
way in from 10 to 15 minutes. The value and expense of maintaining 
those of libelants' tugs that rendered the services hère in question hâve 
already been stated; that of the remaining two of their fleet does not 
clearly appear, but from the testimony it seems probable that it is not 
less than that of the Reliance and Alert. It also appears that some of 
the libelants' tugs are sometimes sent to sea in search of vessels in dis- 
tress, at heavy expense, and without receiving any reward. This fact 
it is also proper to consider in making an award for the services rendered 
in the présent case; but it must not be overlooked that the Don Carlos 
was not wholly dépendent upon the tugs of the libelants, for those of the 
Ship-Owners' & Merchants' Tug-Boat Company were at hand, and could 
hâve been availed of. The court is disposed, as admiralty courts always 
are, to make the award libéral, but I think, in view of ail the facts and 
circumstances of the présent case, that $5,500 is a libéral award for the 
services rendered by the libelants, over and above $225 for the services 
of the Reliance in staying by the bark during the night of July lOth. 
For thèse amounts, with costs, a decree will be signed for libelants, the 
amount of which to be apportioned aniong the ship, freight, and cargo, 
in proportion to their respective values, as above slated. 



The George E. Stare. 

t 
Washington Steam-Boat & Transp. Co. v. The George E. Starr. 

{District Court, D. Washington, N. D. August 31, 1891.) 

t. Collision— Between Steamers— Fog— Excessive Speed. 

The ateamer S. came into collision with the steamer A., striking her port paddle- 
box, breaking the timbers, tearing the shaft from ils bed, and forcing it several 
feet aft. Though there was a dense fog at the time, and the S. was aware of the 
A.'s proximity, having heard and answered her signais to pass port to port, she 
proceeded at her usual speed of nine miles an hour until the A. became visible 
through the fog, vvhen she ported her helm and reversed, but without avail. Held, 
that the S. was in f ault for this collision. 
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2. Same— Latbtîal Motion tindbk Pokt Helm. 

The contention of the S. that the collision was caused by the A.'b action In put- 
ting her helm hard a-port whilegoingahead, so as to swing her stern to port, which 
foroed her laterally on her center against the stem of the S., is untenable, as being 
CQntrary to natural philosophy. 

3. Same— Stopping in Foa — Pault. 

The situation of the A. — in a deuse fog, with the S. approaching from ahead, but 
invisible— being one requiring extrême caution, in whioh the rules of navigation 
require a vessel to slow up or stop in order to avoid the possibility of collision, it 
cannot be held that stopping was a fault, though it in fact materially contributed 
to bring the vessels together. 

4. Same — GoiNG Ahead Instead of Astebn. 

But the A. was in fault for going ahead as soon as the S. hove in sight, though 
she did it with helm hard a-port, so asto swing to starboard, and présent the tim- 
bers of the paddle-box as a f ender to the approaching hlow ; for by going astern, 
as the rules of navigation require in such a situation, under a starboard helm, she 
would hâve swung the same way, and equally hâve presented such fender to the S. 

In Admiralty. 

R. S. Greene, for libeknt. 

Thomas Burke, for claimant. 

Hanford, J. On the morning of the 16th of March , 1889, in a dense 
fog, the side-wheel passenger steamer George E. Starr collided with the 
side-wheel passenger steamer Eliza Anderson. Both vessels were en- 
gaged at the time as carriers of passengers and freight on the route be- 
tween Seattle and Whatcom, via Utsalady, Coupeville, and other inter- 
mediate points; and the two vessels are similar to each other as to size, 
speed, and build, the Starr being a newer vessel than the Anderson, and 
somewhat siiperior to her in size, speed, and power. The collision oc- 
curred between Utsalady and Coupeville, from two to three miles from 
Utsalady, and from one-quarter to three-quarters of a mile from Dim- 
mock point, calledalso"Rocky Point." Thelatternameiscommonlyused 
by steam-boat men, and is a true characterization of said point. At the 
time of the collision the Anderson was going towards Coupeville, from 
Utsalady, and the Starr was on the opposite course. The libelant is the 
owner of the Anderson, and brings this suit to recover damages re- 
sulting from the collision, charging that the same was due entirelj' to a 
fault on the part of the Starr. The owner of the latter boat answers, de- 
nying the allégations of the libel, and pleading as a défense and counter- 
elaim that the collision was caused by the fault of the Anderson. It is 
clearly shown by the évidence that the stem of the Starr came in contact 
with the timbers forming the outer frame and support of the Anderson's 
paddle-box, on her port side, just forward of her shaft, with sufficient 
force to break the timbers, tear the shaft from its bed and fastenings, 
and move it several feet aft, showing that the Starr ran into the 
Anderson on an oblique line to the latter's kèel, and that the vessels, be- 
fore colliding, must hâve approached each other end to end, or nearly 
so. In arriving at my conclusion that the Starr was in fault for this 
collision, and responsible, at least in part, for the damages caused thereby, 
I consider only the fact of the collision, the manner in which the vessels 
came together, the force of the blow as shown by the resuit, and the tes- 
timony given in behalf of the respondent, and from said facts and evi- 
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dence it is clear to my mind that the Starr was being run at her ordi- 
nary rate of speed, which is about nine knots per hour, to the moment 
of coining in sight of the Anderson, at which time the vessels were so 
near together that it was difEcult, if net impossible, to avoid a collision 
with serions results. The master of the Starr knew of the approach of 
the Anderson, of her near proximity, and signais to pass port to port 
had been exchanged between the two vessels, and repeatedseveral times, 
before they became visible from each other through the dense fog. The 
signais given and responded to required the Starr to pass between the 
Anderson and Rocky point. The situation was one demanding extrême 
caution, and the rules of navigation are imperative requiring a steamer un- 
der siich circumstanoes to moderate her speed, and evento stop, in order 
to avoid the possibility of a collision. Revised International Régulations, 
art. 18, 23 U. S, St. 441; The Catalonia, (Dist. Ct.) 43 Fed. Rep. 396; 
The Lehigh, (Cir. Ct.) Id. 597; The North Star, (Dist. Ct.) Id. 807; The 
Nacoochee,:U7 V.S. 330,-11 Sup. Ct. Rep. 122. The Starr was not 
stopped, and, as before, stated, she continued to go ahead at her ordinary 
rate of speed, and was not under command, so thatshe could be stopped, 
until it was too late to avert the disaster. Although denied by her mas- 
ter, thèse daiïiaging facta are shown by the testimouy of her other offi- 
oers, who were called as witnesses in behalf of the respondent. The 
testimony of the engineer and assistant engineer is to the efïect that the 
signal bells were given in about this order: First, the slow bell, and 
within the periodof about half a minute afterwards the bells to stop, 
foUowed immediately by the signal to reverse. Robert McMillan, who 
was in the pilot-house, a,cting as wheelsman, testified tp the efiect that 
ail on board the Starr were startled by the sudden appearanoe of the An- 
derson through the fog. On his direct examination, in answer to the 
question, "Did you hear thç captain say anything or make any remark 
as the Anderson hove in sight?" he answered: "Yes, sir. Just as the 
Anderson ho ve in sight, Captain McAlpine told me to put the wheel 
hard a-port. He says, 'By - — ■ — , she is right into us,' aijd he almost 
went out of the window." 

The master of the Starr insists that the injury to the Anderson was 
not caused by the Starr running into her, but by the maneuver of the 
Anderson. He claims that by putting her wheel hard a-port, with her 
engine driying ahead, so as to swing her stern to port, the Anderson was 
forced laterally upon her center against the stem of the Starr, and so 
damaged herself by force of her own motion. Tfcis theory is not sup- 
ported by, but is contrary to, natural philosophy. A démonstration of 
its fallacy is to be found in the failure of the Starr to move laterally to- 
wards the Anderson. The évidence shows that her wheel was suddenly 
and quickly put hard a-port, when she was going ahead with greater 
speed than the speed of the Anderson. Although her englues were re- 
versed, she continued to go ahead with great momentum until the col- 
lision; and there could be no force which would cause the Anderson to 
move as Capt. McAlpine asserts, différent or greater in degree than the 
force created by the maneuver of the Starr. 



752 FEDERAL EEPORTEE, Vol. 47. 

It is claimed that the Anderson was in fault by being out of her proper 
position on her course from Utsalady to Coupeville, and that she was too 
near to Rocky point, and that she did not aJlow enough room for the 
Starr to pass in safety. The évidence, however, does not show clearly 
the exact position of the vessels, nor the distance from the place of col- 
lision to Rocky point, and I am therefore unable to find that the charge 
is sustained by proof. 

It is claimed, in the next place, that it was a fault on the part of the 
Anderson to stop as she did, instead of proceeding, after the signais to 
pass to port had been exchanged; that by stopping instead of going for- 
ward she misled the master of the Starr, so that when he came in sight 
of her she was lying across his path, when she should hâve been a sufïi- 
cient distance away to hâve cleared. The testimony shows that the 
stopping of the Anderson did in fact contribute materially towards 
bringing the vessels together, and shows that, if the Anderson had kept 
under way, the collision could not hâve occurred; but while this is so I 
cannot condemn as a fault the act of the master of the Anderson in stop- 
ping his vessel, for in doing so he obeyed a rule of navigation which the 
authorities above èited hold to be imperative. 

A more serions charge against the Anderson is made in the answer in 
this: that instead of reversing her engines and backing at the time the 
Starr came into view, she went ahead. That she did go ahead instead 
of backing is expressly admitted by the master of the Anderson in his 
testimony. The rules of navigation require that when two vessels under 
steam corne together, as in this instance, both must reverse their engines 
and back. If this rule had been observed by the master of the Ander- 
son, but little, if any, damage could bave resulted from the collision, 
and possibly there would bave been no actual contact. The excuse 
given for failure to comply with the rule on the part of the master of the 
Anderson is that he believed that the only way to prevent the Starr from 
striking the hull of his vessel in such a way as to sink her was to go 
ahead, as he did, with his wheel hard a-purt, swing to starboard, and 
so présent the timbers of the paddle-box as a fender to receive the blow. 
But the excuse is insufficient. The vessel was under command, and by 
placing her helm in proper position and going astern she would hâve 
swung in exactly the same way, so that her timbers would hâve served 
as a guard, if the effort to avoid the collision proved ineffectuai. It was 
not necessary for the Anderson to go ahead for the purpose claimed; she 
could hâve been protected in the same manner by going astern. As 
both vessels were in fault, the damage resulting must be divided between 
them. The case will therefore be referred to a commissioner to take fur- 
ther proofs, and to ascertain and report the amount of damage sustained 
by each vessel, and upon the coming in of the report a decree will be 
entered in accordance with this opinion. 



GOODNOW V. LITCHFIELD. 75S 



GOODNOW V. LiTCHFIELD. 
(Circuit Court, V. Irma, C. D. May, 1883.) 

RîMOVAL or Causes— CoLORABLE Assignmext— Petitiox. 

A pétition for the removal of a cause alieged that the plaintiff, a citizen of the 
same state with défendant, was only a nominal party ; that the claims sued on be- 
longed to a corporation of another state, which assigned them to plaintiff by an in- 
strument requiring him to coUect them, and hold the proceeds "in trust for the use 
and benefit of the parties owning the same. " Beld, on motion to remand, that 
while this does not conclusively show that the assignment was merely colorable, 
yet the cause should be retained, with leave to plaintiff to plead that he was a bona 
fide trustée to sue and coUect, and distribute the proceeds to numerous parties 
equitably entitled to share thereln, on proof whereof the cause would be remanded. 

At Law. On motion to remand the cause to the state court. 

Geo. Crâne, for coniplainant. 

Gatch, Wright & Gatch, for respondent. 

McCeaey, J. This case is before the court on a motion to remand. 
The défendant petitioned the state court for a removal on the ground 
that the complainant, Goodnow, is only a nominal party, and that the 
controversy is between the défendant, a citizen of New York, and the 
Dubuque & Sioux City Railroad Company, a citizen of lowa. It ap- 
pears from the record that the claims sued upon were originally the prop- 
erty of the said railroad Company, and that they were assigned to the 
plaintiff bj' an instrument in writing. By that instrument the plaintiff 
was to use and exercise reasonable diligence to enforce said claims, de- 
mands, or rights of action, and, after deducting ail costs and expenses 
in so doing, to hold the proceeds or amounts collected "in trust for the 
use and benefit of the parties owning the same." 

The complainant and défendant are citizens of the same state, while 
the original parties were citizens of différent states. The case, therefore, 
was removable alone upon the theory that complainant is a nominal 
party only, and that the court eau look to the controversy between him 
and the railroad — the assigner of the claims — to détermine the question 
of the right of removal. As a gênerai proposition, it is well settled that 
the joining in a suit of merely nominal parties can hâve no effect either 
in conferring or excluding jurisdiction. Brovme v. Strode, 5 Cranch, 303; 
Wormley v. Worinley, 8 Wheat. 421; Wood v. Davis, 18 How. 467; Foss 
V. Bank, 1 McCrary, 477, 8 Fed. Rep. 185. It is equally well settled 
that, as a gênerai rule, trustées and executors do not belongto that class, 
but are regarded as active parties to the controversy, — as parties to the 
contract, whose duty it is to prosecute or défend suits arising upon it, 
and whose cïtizenship is looked to as determining the question of juris- 
diction. McNuttv. Bland, 2 How. 9; Knapp v. Railroad Co., 20 Wall. 
117. If the complainant in the présent case is a trustée, within the or- 
dinary meaning of the terni, appointed in good faith to collect the claims 
sued on, and to pay the net proceeds to the parties who may be entitled 
to the same, then the court must look to his citizenship, and not to that 
v.47F.no.l2— 48 
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of the parties for whom he is such trustée. If, however, it be true, as 
alleged by respondent, that the assignment was not raade in good faith, 
and for the purpose of transferring to plaintiff the claim sued on, but for 
the purpose of depriving the respondent of his right to litigate this con- 
troversy with the assignor in this court, and to compel him against his 
will to submit that controversy to the stàte courts, then the important 
question arises whether, under such circumstances, the cause was remov- 
able. It would hardly do to aflîrm that a citizen of lowa may enter into 
a contract with a citizen of New York, and, having incurred liability 
thereunder, may thereafter, for the mère purpose of depriving such citi- 
zen of New Yorlc of his right to remove a suit upon such contract into this 
court, assip;n the contract, or the right of action arising thereon, to an- 
other citizen of New York, with an agreement that he shall prosecute the 
suit to judgment, and shall pay the eosts and exjsenses of the litigation, 
and pay the balance to the assignor, who is to remain the real litigant. 
If this can be donc, then the laTivs of the United States conferring juris- 
diction upon the courts of the United States in controversies between citi- 
zens of différent states may be evaded and practically nuUified by such 
colorable assignments. If, on the other hand, the complainant is a bona 
fide trustée, with authority to prosecute this suit to judgniént, and distrib- 
ute the proceeds, when collected, among numerous parties who may be 
equitably entitled to share therein, and the assignment bas been made in 
good faith for that purpose, then th ère was no right of removal. The 
bill, and the assignment which is made a part of it, show that the com- 
plainant ia to hold .the srim collected, less expenses, "in trust for the use 
and benefit of the parties owning the same." The respondent assumes 
that this provision wiJl require complainant to pay to the assignor (the 
railroad company) the net sum realized. This does not oonclusively ap- 
pear from the record. The complainant may be able to show by proof 
that such is not the case, and that he is a bona fide trustée, and not a 
mère conduit to sue for and collect the money, and pay it over to the 
assignor. For the purposes of this motion, we will assume the truth of 
the pétition for removal, and the motion is therefore, for the présent, 
overruled; but the complainant may take issue upon the facts by a plea 
in abatement or otherwise; and if, upon a bearing, it turnsout that this 
court bas no jurisdiction within the rules laid down in this opinion, the 
case can then be dismissed or remanded. 



laweence ifion-woeks co. v. eockbeidge co. 755 

Laweence Ieon-Woeks Co. v. Rockbeidge Co. 
(Circuit Court, W. D. Virginia. Soptember 15, 1891.) 

Receivers— Appointment— Insolvent Corporation. 

A receiver for a business corporation will not be appointed upon mère allégations 
of insolvency, unaccompanied by any charge of fraud, mismanagement, or wasting 
of assets, whereby plaintiffi's claim would be imperiled; especially so when plain- 
tiff's affldavits as to insolvency are opposed by other afladavits denying the fact, 
and alleging that the appointment of a receiver would be injurious tô the interests 
of ail parties, including creditors. 

In Equity. Bill for injunction and appointment of a receiver. 
M. M. GiUiam and WUliam TakoU, for plaintiff. 
Wm. A. Anderso7i and M. M. Martin, for défendant. 

Paul, J. The plaintiif, on notice given, asks for "an injunction re- 
straining the défendant company from ail further acts and proceedings 
as a company, and for the appointment of a receiver to take charge of 
the property and assets of the said Rockbridge Company, and that the 
said fund be administered under the direction of this court." The plain- 
tiff charges in the bill "that the said Rockbridge Company is wholly and 
entirely insolvent, and unable to pay its debts; * * * that the en- 
tire assets of the said Rockbridge Company are insulBcient to pay its 
debts." To support the charge of insolvency, the complainant files a 
number of affidavits, chiefly by persons claiming to be creditors of the 
défendant corporation. The défendant files a number of counter-aflBda- 
vits, denying its insolvency, and also that it is indebted to several of the 
affiants, whose affidavits are filed by the plaintiff, and who claim to be 
its creditors. It also files its answer by its président, which, for the 
purpose of this motion, will be treated as an affidavit denying its insolv- 
ency, and that it owes any debt to the complainant. It files as an ex- 
hibit a statement of its liabilities and of its assets; the latter, according 
to this showing, largely exceeding the former. It also files the affida- 
vits of a number of creditors, representing large sums, asking that a re- 
ceiver be not appointed, and alleging that to do so would be prejudicial 
to the best interests of ail parties interested in the said Rockbridge Com- 
pany, either as creditors or stockholders. There is no allégation in the 
bill charging mismanagement or inefiiciency on the part of the officers 
of the défendant company; no charge of fraud in the conduct of its af- 
fairs; no allégation that the property and assets of the company are be- 
ing wasted, or are in danger of being lost or depreciated, or that the 
plaintiflf's claim will be substantially impaired or endangered. The 
prayer for an injunction restraining this company from ail further acts 
and proceedings as a company, and for the appointment of a receiver to 
take charge of its property and assets, and that he administer the same 
under the control of this court, is based alone on the allégation of its in- 
solvency. No further allégations are made, showing the necessity for 
the court's intervention in the affairs of the company by the appoint- 
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ment of a receivev, and shovving how its interests will be conserved by 
the court undertaking to administer the extensive and varied interests 
of the Company, rather tban leave the same to the management and con- 
trol of its offîcers. 

This is the case made by the bill, and to its considération the court 
is confined. The fact of the company's insolvency is disputed; but the 
court is of opinion that, if its insolvency were conceded or established, 
itwould not be sufficient to justify it in the exercise of the extraordinary 
power prayed for. The doctrine, as laid down by well-recognized au- 
thorities on this subject, is this: 

" While insolvency of the défendant in possession, and against whom a re- 
ceiver is sought, is frequently relied iipon by the court as a ground of grant- 
ing the relief, it is to be observed that insolvency alone will not, of itself, 
warrant a court in appointing a receiver. It must also appear that the plain- 
tifl has a probable cause of action against the défendant, and tliat the benefit 
to resuit from his recovery \\ïl\ either be wholly lost, or substantially im- 
paired, by reason of the insolvency, unless a receiver is appointed. " High, 
Rec. p. 19, § 18. 

To the same effect is the doctrine laid down in 3 Pom. Eq. Jur. § 
1334; Fost. Fed. Pr. p. 346, § 241. Thèse authorities sustain the con- 
clusion of the court in this case. The prayer for an injunction and for 
the appointment of a receiver is denied. 



Equitable Trust Co. v. Christ et al. 

(Circuit Court, W. D. MlcMyan, S. D. Maroh 13, 1880.) 

FiXTURES — Brewert— TuBS, Vats, and Casks. 

Tubs, vats, and casks, which are placed in a brewery with a design of permanent 
use therein, and which are too large to pass out through aay existing opening, are 
part of the realty, and not fixtures. 

In Equity. On order to show cause why défendants should not be 
enjoined from removing certain articles from a brewery purchased by com- 
plainant. 

Mr. Ferris, for injunction. 

Mr. Rogers, opposed. 

WiTHEY, J. Complainant bid in certain real estate under foreclosure 
sale on which was a brewery establishment. Before the decree of fore- 
closure was obtained, défendant Gustav Christ executed a bill of sale 
to dei'endant Leppig of certain property as personal, and not part of the 
freehold or fixtures, comprising, among others, the following: Two 
large vats or tubs in cellar, one cask in cellar, one mash-tub, one water- 
tank, two fermenting tubs, one large force-pump, one copper cooler, one 
wooden cooler, one small force-pump, copper conductors, and a bar 
counter. There were other articles, but, as I regard them, they were 
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Personal effects belonging to one of défendant Christs, or to Leppig, as 
the case may be, possessing none of the characteristics of fixtures, and 
may be regarded as not covered by the order in this case. 

Where the tubs, vats, and casks are too large to pass ont of the build- 
ing through any opening existing, and thèse and the other articles I hâve 
mentioned are placed in the building with the design of permanent use 
therein, my opinion is that such articles are fixtures, and pass with the 
building to the purchaser. If articles are essential to the use for which 
the building was erected or designed, and are specially adapted to that 
place, and not as specially adapted elsewhere, they should be regarded 
as part of the freehold. Often a building is the mère incident for the 
use of machinery or utensils. The unity between machinery or other 
things and the building affords often a solution of the question of what 
passes as a fixture. Green v. Phillips, 26 Grat. 752. Let an order be 
entered to restrain the removal of the articles enumerated in this opin- 
ion. 



McDonald v. Whitehurst et al. 
(Circuit Court, E. D. Virginia. October 19, 1891.) 

EiPARiAN Lands— Deed to Higii-Water Makk— What Passf.'-,. 

A conveyance of riparian lands by metes and bounds, wbich on the river sîde are 
substantially coincident with high-water mark, carries, under Code Va. ^ 1339, ail 
the right of the grantor to the strip lying between high and low water mark. 

In Equity. Bill to quiet title. 

Tunstall & Thom and Sharp & Hughes, for complainant. 

Walke & Old and Edward Spalding, for défendants. 

Hughes, J. The complainant owns a pièce of land on Elizabeth 
river, near Norfolk. The deed to him was a conveyance by metes and 
bounds, which on the river side were substantially coincident with the 
high-water line, one station being described as a stake at high-water 
mark of the Elizabeth river. Fifteen years after conveying to him, his 
grantors made another deed, conveying to défendants the strip of land 
lying between the high and low water lines of the river. The bill in 
this suit is brought to quiet complainant's title to this strip of land. 

The gênerai propositions may be accepted as true — First, that when 
lands are granted by metes and bounds, ail the areawithin those bounds, 
and no more, passes; second, that fixed and permanent monuments con- 
trol courses and distances where there is a discrepancy between thèse 
latter and those indicated by the monuments; third, that only the land 
described in a deed by metes and bounds can be acquired by a grantee, 
and not lands outside of such description, by way of appurtenance and 
accession. But, like ail gênerai propositions, however sound, thèse are 



758 FEDERAL REPORTER, VOl. 47. 

open lo exceptions. The évident intention of the parties to a deed is 
often held to override the literal purport of the terms of description em- 
ployed by its draughtsman. In short, the propositions vvhich hâve 
been stated are not arbitrary or inexorable, and will often be modified 
by the courts, even in respect to lands surrounded on ail sides by other 
lands. 

But there is a very important class of cases in which thèse proposi- 
tions are not enforced, except in instances in which it appears to hâve 
been the obvions intention of the parties to deeds that they should be. 
I allude to the class of cases relating to lands bordering on streams or 
rivers. In such cases "it may be considered as a canon of American ju- 
risprudence that, where the calls in a conveyance of land are for two 
corners at, in, or on a stream, or its bank, and there is an interme- 
diate line extending from one such corner to the other, the stream is 
the boundary." St. Clair Co. v. Lovingston, 23 Wall., at page 64. This 
language is used by the suprême court generally of lands lying on streams, 
without référence to the question wbether the deeds conveying them ex- 
pressly call for the streams or not. If, as in the case at bar, it ap- 
pears from the évidence that the land does in fact lie on a stream, the 
canon of law applies, whether the deed expressly déclares that fact or 
not. In the case at bar the law, as thus established by the adjudi- 
cations of courts, gives the complainant a boundary coincident with 
the high-water line of Elizabeth river; and this right to the line of high 
water is supplemented by the statute law of Virginia, (section 1339, 
Code,) which gives to owners of lands lying on the bays, rivers, creeks, 
and shores of the sea in the commonwealth exclusive rights and privi- 
lèges in such lands down to the line of low tide. I think the case at 
bar is governed by the décision on this point of the suprême court of 
Virginia in the case of French v. Bankhead, iis announced on pages 159, 
160, and 164 of 11 Grat., and by the décision of the suprême court 
of the United States in St. Olair Go. v. Lovingston, 23 Wall. 46-64. 

I will sign a decree in accordance with the prayer of the bill. 



Herman v. McKinney et al. 
(Cl/rcuît Court, D. South Dakota. October 14, 1891.) 

Feaudulbnt Cokvetances — Pahticipation of Puxîohaser— Evidence. 

A merchant infailing circumstances, being Indebted toa bank for $1,200 toS3,000, 
in considération thereof, and of $8,000 in cash, executed notes to it for $10,000, ând 
secured them by a chattel mortgage on his stock of goods, which constituted his 
only known property, and was worth from $15,000 to $17,000, and the next day the 
bank took possession thereof. On the merchant's part, this transaction was en- 
tered into with intent to hinder and delay his creditors, and obtain a favorable 
compromise. The président of the bank, who knew his insolvent condition, and 
that his creditors were pressing him, testiiied that, on inquiring whether the 
$8,000 should be placed to his crédit In the bank, the merchant said he was afraid 
some of his creditors would attach it, and that for a like reason he objected to re- 
cel ving a certiiicate of deposit, and asked for the cash, which was given him. 
Held, that the bank was not a bona flde purchaser, and the money realized by it 
from the sale of the goods was subject to the claims of creditors. 
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In Equity. Creditors' bill. Submitted on pleadings and proof. 

McMartin & Carland, for complainant. 

Keith & Botes and Wimor & Kiitredge, for défendants. 

Before Shiras and Edgerton, JJ. 

Shiras, J. The complainant, a judgment creditor of one Mortimer 
Livingston, brought the présent proceeding for the purpose of having 
declared void two chattel mortgages and an assignment of accounts, ex- 
ecuted on the 15th and 16th of September, 1886, for the benetit of the 
Sioux Falls National Bank, on the ground that the same are void as 
against creditors. From the undisputed évidence in the case it appeared 
that in September, 1886, the eaid Livingston was engaged in the cloth- 
ing and fnrnishing business at Sioux Palis; that he was largely indebted 
to varions parties for goods purchased, and to the défendant bank in 
the sum of from $1,200 to $2,000 for money loaned; that on or about 
the 17th day of September, 1886, the défendant bank took possession 
of the stock in trade and bills receivable of said Livingston, claiming 
theright to do so under two certain chattel mortgages and an assignment 
of accounts, executed by said Livingston under date of September 15th 
and 16th; that at this time Livingston was insolvent, and his creditors, 
or some of them, were pressing him for payment, and that this fact was 
known to the défendants at the time of thé exécution of the mortgages. 
ït further clearly appears from the évidence that, in giving the chattel 
mortgages in question, it was the intent and purpose of Livingston to 
place his property beyond the reach of his creditors, or at least to so in- 
cumber his property as that he would occupy a vantage ground, and be 
enabled to dictate terms of settlement to his creditors other than the 
bank. The mortgages were for the sum, in the aggregate, of $10,000, 
and in the exécution thereof it is clear that Livingston iutended them 
to operate as a shield for his protection against his creditors at large. 
So far as he is concerned, it must be held that thèse conveyarices, in- 
cluding the mortgages and assignment bf accounts, were executed with 
a fraudulent intent and purpose. According to the theory and évidence 
on behalf of the complainant, including the testimony of Livingston, 
the latter did not in fact receive from the bank the différence between 
the sum due for money previously loaned by the bimk to him and the 
face of the notes secured by the mortgages, but in fact received only 
$500; it being the understanding that the claims due other creditors 
were to be compromised, and a settlement ultimately had, or, accord- 
ing to one view of it, the money was to be sent to Livingston at Dé- 
troit. It is- only necessary to say that, if the facts are as testified to by 
Livingston, then it is clear that the défendants were active participants 
in the fraudulent transfer of Livingston's property, and the mortgages 
must be held void as against complainant. According to the theory 
and évidence on behalf of the défendants, there was paid to Livingston 
at the time of the delivery of the mortgages the sum of $8,000 in cash, 
and, including the indebtedness due Irom Livingston, in ail $10,000, 
or the sum evidenced by the notes described in the mortgages in ques- 
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tion. If this be the fact, then it cannot be qnestioned that the bank 
paid an adéquate considération for the mortgages. Payment, however, 
of a snfficient or full considération for a transfer of property by an in- 
solvent debtor does not validate the transfer, if for other reasons it is 
open to attack by creditors. Thus it is said by the suprême court in 
Blennerhasaelt v. Sherman, 105 U. S. 100-117, that — 

"It is not enougli, in order to support a settlement against creditors, that 
it be made for a vahiable considération; it must be also hona Jide. If it be 
made with jntent to hinder, delay, or defraud them, it is void as against 
theni, although there may be, in the strictest sensé, a valuable, or even an 
adéquate, considération." 

It elearly appears from the testimony of the défendant McKinney, 
who was président of the défendant bank, that when the giving of the 
mortgages was under discussion, and before the exécution thereof, he 
knew that Livingston was insolvent; that his creditors were pressing hi m 
for payment; that the proposed transfers to the bank wouid coverallthe 
known property of such insolvent debtor, and must, of necessity, act as 
a shield against other creditors; that the stock of goods proposed to be 
transferred was estimated to amount to $15,000 to $17,000, exclusive 
of the book-aceounts; and that Livingston proposed tO transfer this 
amount of property to the bank for the sum of $8,000, in addition to 
the $2,000 already due. McKinney also testifies that, in discussing the 
mode of payment to be made, he asked Livingston if he would hâve the 
amount placed to his crédit in the bank, but Livingston said he was 
afraid some of his creditors might attach it, and thereupon he suggested 
putting it in the form of a certificate of deposit, but that Livingston 
finally thought that his creditors might make him trouble, and that he 
would prefer to hâve it paid in cash. The language used by the su- 
prême court in Jcmes v. Simpson, 116 U. S, 609, 6 Sup. Ct. Rep. 538, 
is entirely applicable to the case now under considération. It is therein 
said that — 

"It is unnecessary to set out ail the facts which, according to the bill of 
exceptions, the évidence tended to establish. For the purpose of indicating 
the grounds upon which the case will be determined, it need only besaid that, 
while there was évidence tending to sliow the payment by plaintilîs of the 
fair value of the property, its actual delivery to them at the time ot the sale, 
and their continued possession of it until seized under thèse attachinents, 
there was also évidence tending to prove that the circumstances attending 
the transaction were so unusual and suspicions as to siiggest to business men 
of ordinary prudence the purpose of the vendors to hinder or defraud their 
creditors; and, from ail the facts, the jury might reasonably hâve concluded 
that the plaintiffs were willing, by purchasing the property, to aid the vendors 
in defeating any efforts of their creditors, by the ordinary process of the law, 
to obtain satisiaction of their demands." 

The évidence on behalf of the défendants elearly shows that they knew 
the purpose Livingston had in view in converting his stock of goods into 
cash at a heavy sacrifice, and placing it where his creditors could not 
reach it, and therefore it must be held that the défendants were not 
bona fide purchasers; for, as is said by the suprême court in the case 
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just cited, "and sucli bad faith may exist where the vendee purchases 
-with knowledge of the fraudulent intent of the vendor, or under such 
circumstances as would put him on inquiry as to the object for which 
the vendor sells." 

The évidence introduced in the case is very voluminous, and no good 
purpose would be subserved by going into a discussion of the détails 
thereof. It is sufïicient to say that, as already stated, it fuUy sustains 
the conclusion that on part of Livingston the transfer of his property to 
the défendants was made with the fraudulent purpose of hindering and 
defrauding his creditors, including complainant, and that the défendants 
took the transfer of the property with knowledge of such fraudulent pur- 
pose on part of Livingston, and under such circumstances that they 
must be held to be participants in such wrongful and fraudulent transac- 
tion. It follows, therefore, that complainant is entitled to a decree in 
his favor, holding that the transfers of Livingston's property to the de- 
fendants are void as against creditors. 

This being a proceeding in equity, and it appearing that the property 
conveyed to the défendants bas been sold at public sale, and the pro- 
ceeds thereof bave been paid to the défendant bank, the rights of the 
parties are to be settled by treating the défendant bank as a trustée, 
holding the money for the benefit of whoever is adjudged to be entitled 
thereto. Cléments v. Moore, 6 Wall. 299. It appears that there was 
realized from the sale of the goods covered by the mortgages the sum of 
$9,384.75, and that the costs of such sale were $138.50, making the net 
proeeeds $9,246.25. It is net made to appear that the défendants, or 
either of them, bave received any sums from the accounts or bills re- 
ceivable owned by Livingston, nor is there anything shown in the évi- 
dence which would justify charging the défendants with any larger sum 
than that actually realized as the net proeeeds of the goods sold. The 
decree will therefore require the payment into court, within 90 days, of 
said sum of 19,246.25 by the défendant bank, together with the costs 
of this proceeding; and, in default thereof, that exécution issue against 
said bank for said sum of $9,246.25, and ail costs. 

Edgerton, J., concura. 



De Martin v. Phelan. 

(Circuit Court, N. B. California. September 14, 1891.) 

MoBTaAGEs— Kedemption — Inadequact of Considération. 

Complainant, in her bill praying tliat she be allowed to redeem certain property, 
alleged that on a named date she was the owner of such property, subject to mort- 
gage liens (or some $185,000; that thereupon défendant had purchased thèse liens 
"as a means of securing title to said property, and for no other purpose, " and had 
foreolosed them ; that at this time complainant was in indigent circumstances, with- 
out available means of support for her tamily, and défendant, Itnowing her destitute 
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State, took advantage of his position, and by means of thls mortgage indebtednesa 
Induced complainant to sell him her equity of rédemption for the sum ot $19.000, 
it being wortli at least 145,000, as défendant then knew. Held that, in tbe abseace 
of allégations of fraud, undue influence, or confidential relations, the bill is with- 
out equity. 

In Equity. Bill to redeem land from mortgage. 
Geo. D. Collins, for plaintiff. 
Win. F. Herrin, for défendant. 

Hawley, J., (orally.) The défendant demnrs to eomplainant's bill 
in equity, praying for a decree allowing her to redeem certain property, 
and l'or an accountiug of the rents, issues, and profits therefrom since No- 
vember4, 1881. The bill allèges that on No vember 4, 1881, complainant 
was the owner in fee of certain lands, specifically described in the bill, sit- 
uated in Santa Clara county; that at said date, and for some time prier 
thereto, said property was subject to mortgage liens, two of which were 
held by the Bank of San José and the other by David Belden, aggregating 
the sum of $185,000; that the liens held by the Bank of San José were 
foreclosed on the 13th of August, 1881, by judgment and decree of the 
superior court in Santa Clara county; that prior to said decree "ail of said 
mortgage liens were assigned and transferred to said défendant; that said 
défendant purchased said mortgage indebtedness as a means of securing 
the title to said property, and for no other purpose;" that at the time of 
said purchase complainant "had no available means of support for her- 
self and fàmily, and was in indigent circumstances and in great need, 
and such continued to be her condition up to and including the 4th day 
ofNovember, 1881, ail of which said défendant well knew; * * * 
that said défendant thereupon took advantage of the destitute condition 
of jj^our oratrix, and by means of the said mortgage indebtedness pur- 
chased by him as aforesaid induced your oratrix to transfer the said 
property to him in considération of the sum of nineteen thousand dol- 
lars;" that thereupon, on the 4th day of November, 1881, "your ora- 
trix did make, exécute, and deliver to said défendant a deed of convey- 
ance of said property in considération of the said sum of nineteen thou- 
sand dollars, and because of the helpless and destitute condition aforesaid, 
of which said défendant took advantage in securing said deed; that at 
the time of the purchase of said mortgage indebtedness, * * * a^^j 
thence until the said 4th of November, 1881, the interest of your ora- 
trix in said property, to-wit, the equity of rédemption, was of the value 
of forty-five thousand five hundred dollars and more, which the said de- 
fendant during ail said times knew, and in taking the interest of your 
oratrix in said property, and paying therefor the sum of nineteen thou- 
sand dollars, the said défendant took advantage of his position as holder 
of said mortgage indebtedness, and of the helpless and poverty-stricken 
condition of your oratrix." Under thèse averments, what were the induce- 
ments held out by the défendant, which caused her to sell her equity of 
rédemption? Did he make any false représentations as to the value of 
the property? How did défendant take advantage of eomplainant's 
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destitute condition? There is no allégation in the bill of any fraud 
on the part of défendant. There is no averment that any relations of 
confidence or trust existed between the parties, no claim that the deed 
of the equity.of rédemption was intended as a raortgage, no pretense 
that any fraudulent représentations of any kind were niade; no steps 
were taken by défendant to prevent other parties from buying complain- 
ant's interest in the property. There are no averments that défendant, 
either in purchasing the mortgage liens or procuring the deed, took any 
unfair or grossly oppressive advantage of complainant's necessities, or in 
any nianner exercised any undue or improper influence over the com- 
plainant. He seems simply to hâve made an offerfor her interest which, 
on account of her necessities, and the embarrassed condition of the prop- 
erty, she accepted. The bill avers that defeudant's object in purchasing 
the mortgage liens was to secure the title to the property, and that by 
said purchase, and the knowledge that complainant was without means, 
and in a helpless and destitute condition, he gave her only $19,000 for 
her equity of rédemption at a time when he knew that her interest in the 
property was worth at least $45,000. 

Complainant seeks to maintain this action upon the theory that a 
mortgagee holds a financial advantage over the mortgagor which, of itself, 
has a tendency to prevent him from dealing with the mortgagee on an 
equal footing, and that such a relation places the mortgagor under the 
power of the mortgagee and destroys free agency. In support of this 
theory counsel for complainant contends that in cases of this character 
the principles of law are almost as stern and inflexible as those which 
govern transactions between a cedui que trust and his trustée, and that the 
sale of the property, under such circumstances as are alleged in the bill, 
will never be sustained, unless bonafide, and for a l'ull, fair, and adéquate 
considération. Can this contention be sustained? What is the relation 
of mortgagor and mortgagee? Under the law of California, and rnost of 
the other states, the mortgagee takes no estate in the land, but has imly 
a lien thereon as security for the debt until foreclosure. He can at any 
time make a bona fide purchase of the equity of rédemption or interest 
of the mortgagor, and thereby acquire an absolute title to the mortgaged 
preraises. There is no trust relation between the mortgagor and the 
mortgagee when unaccompanied b3' possession. The mortgagee does not 
owe the mortgagor any duty to protect the equity of rédemption. There 
is no relation analogous to that of trustée and cestui que trust between the 
mortgagor and mortgagee created by the exécution of the mortgage. No 
liduc;ary character exists between them which prevents the mortgagor 
irom buying the property at foreclosure sale, and holding the title thus 
acquired adversely to the mortgagor. The mortgagee can at ail times 
deal with the mortgagor in respect to the property mortgaged precisely 
upon the same footing as any other person, and may purchase liens or 
claims against the property for less than their face value, and hold them 
against the mortgagor for the fuU amount. Under thèse gênerai prin- 
ciples, which are well settled and supported by numerous authorities, 
—Green v. Butler, 26 Cal, 601 ; Ten Eych v. Craig, 62 N. Y. 421 ; Wcdker. 
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V. Bank, (Del. Err. & App.) 14 Atl. Eep. 823 ; 6 Lawson, Rights, Rem. 
& Pr. § 3031, — how can it consistently beclaimed that the averments of 
the bill in this case are sufficient to maintain this action? Parties who 
are in poorand destitute circumstances, if they hâve any.property, and 
wish to dispose of it, are often compelled by their necessities to sell their 
property for less than its real value; but if they obtain ail that they ask 
for it, or voluntarily accept what is offered, and there is no fraud, de- 
ceit, oppression, improper or undue influence, or confidential relations 
existing between them, courts of equity hâve no jurisdiction, power, or 
authority to set aside such transactions. There is in most cases a con- 
test between the purchaser and the seller of real property ; the purchaser 
usually endeavoring to buy the property at the lowest priée the owner 
is willing to take, and the owner trying to get the highest priée the pur- 
chaser is willing to pay. In a certain sensé the purchaser, with ready 
money at his command, takes advantage of the circumstances of the 
owner who is poor, and by reason of his poverty is willing to sell for 
whatever is offered. When the parties are dealing at arms-length in the 
open market, and no unfair or improper measures are used or misrepre- 
sentations made, it would be absurd to say that a court of equity, years 
afterwards, when the party selling had met with financial success, and 
acquired sufficient means to repay the purchase money, could be called 
upon to annul the sale. It is only in cases where the boyia fides of the 
transaction is called in question, and when fraud or other like causes 
above enumerated is alleged, that courts of equity are authorized to inter- 
fère. In such cases the relation of mortgagor and mortgagee is "alwa3'S 
a circumstance which créâtes suspicion, and aids in the proof of an allé- 
gation of oppression and undue advantage, where there is a gross inade- 
quacy of price, and other circumstances tending to show fraud." Chap- 
man v. Mull, 7 Ired. Eq. 294. The authorities cited and relied upon 
by complainant are cases of this character. Thus, in Peugh v. Davis, 
where the action was to set aside a release of the equity of rédemption, 
it being alleged and claimed that the money paid for the release was in 
fact a further loan of money, and that the release wara given only as secu- 
rity for such loan, and the question to be determined was as to the true 
character of the transaction, the court very properly said that the trans- 
action will "be closely scrutinized, so as to prevent any oppression of the 
debtor; * * * that a release to the mortgagee will not be inferred 
from equivocal circumstances and loose expressions. * * * xhe re- 
lease must also be for an adéquate considération; that is to say, it must 
be for a considération which would be deemed reasonable if the transac- 
tion were between other parties, dealing in similar property in its vicin- 
ity. Any marked undervaluation of the property in the price paid will 
vitiate the proceeding." 96 U. S. 337. The same rule was applied in 
Villa V. Rodriguez, 12 Wall. 323, to enable the court to détermine whether 
a deed absolute upon its face was a mortgage. In Riissell v. Souïhard, 12 
How. 154, the same doctrine is announced and applied to a mortgagee 
in possession of the property, where the question of the purchase of tlie 
equity of rédemption was in dispute. The court, in the course of the 
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opinion, indicating the necessity of confining the rule to the proper class 
of cases, said : 

"But strong expressions, used with référence to the particular facts un- 
der considération, however often repeated by subséquent writers, cannot 
safely be taken as fixing an abslract rule. We think that, inasmuch as tlie 
mortgagee in possession may exercise an imdue influence over the mortgagor, 
especially if the latter be in needy circumstances, the purcliase by the former 
of the equity of rédemption is to be caref uUy sorutinized when f raud is charged; 
and that only constructive fraud, or an unconscientious advantage which 
ought.not to be retained, need be shown, to avoid such a purchase. But we 
are unwilling to lay down a rule which would be Jikely to prevent any pru- 
dent raortgagee in possession, however fair his intentions may be, from pur- 
chasing the property, by making the validity of the purchase dépend on his 
ability after wards to show that he paid for the property ail that any one would 
be wiiling to give. We do not deem it for the beneflt of mortgagors that 
such a rule should exist." 

The gênerai principles announced in Ute.se and other cases cited by 
complainant, wlien applied to a similar state of facts, should always be 
followed ; but they hâve no application to the particular facts of this 
case, and cannot be considered as authorities in support of the theory 
upon which complainant relies to sustain this action. To détermine the 
character of the transaction it would be unfair to confine the considéra- 
tion solely to the alleged valuation of complainant's interest and the 
amount paid by défendant therefor. To be just to both parties, the eu- 
tire transaction should be inquired into. Is it reasonable to believe that 
any other person, with knowledge of the amount of the mortgage liens, 
in the light of the foreclosure proceedings, the accuraulated costs and 
interest on the money, and the limited time allowed for rédemption, 
would hâve paid more than $19,000 for complainant's interest in the 
property? The fact that $204,000 was paid for property alleged to be 
worth $230,600, under such circumstances, certainly does not show such 
a marlied undervaluation or inadequacy of price as would, of itself, shock 
the conscience, or raise any presumption of fraud or unduo advantage 
that would justify a court of equity to annui the sale. The demurrer is 
sustained. 



McDonald v. Donaldson et al. 
(Circuit Court, D. Wasliington, W. D. October 14, 1891.) 

1. Partition of Stndicate Laxds — Effect of Invalid Voluntary Partitiott. 

Where the members of a syndicale who are tenants in common of equal undi- 
vided interests in a tract of land attempt to effect a subdivision thereof by convey- 
ing to each member a spécifie proportional part, but by reason of détective exécu- 
tion the deeds are insuilicient to convey the légal title, and thereafter each mem- 
ber, either by conveyances to third parties, or by other acts, assorts title to the 
part described by his deed, by reason whereof, and of subséquent subdivisions, 
grants, descents, and f rauds, the title becomes much involved, equity wiU decree a 
partition, giving to each member the part so claimed by him, and confirming to his 
grantees thereof, and their représentatives, such parts as they hâve purohased 
from him. 
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3. COEPOBATIONS— GiFT Or STOCK— PARTITION 01' CoKPOEATB LaNDS. 

Where one of the promoters of a land company enters the name of a woman upon 
the books of the company as a subscriber for stock, without any action on her part, 
and 3f terwards pays her assessments, and assumes to represent her in ail the trans- 
actions of the company, a subséquent oonveyance of the land in common to the 
stockholders, in proportion to the amount of stock owned by each, carries a valid, 
légal, and équitable title to such woman, and such promoter has no interest in her 
share. 

In Equity. 

This suit affects the title to a 60-aere tract of land, situated in the 
city of Tacoma, which title is, and for 20 years past has been, clouded 
by reason of blundering attempts of the owners to convey portions 
of said land, and interests therein. The object of the suit is to ob- 
tain a decree defining tlie interests of the several parties, remove 
the cloud, and partition the property among the owners, so as to give 
to each his portion thereof in severalty. The complainant in his bill 
allèges that he is a citizeii of the state of California, and that ail 
the défendants are citizens of the states of Oregon and Washington, 
except one, who is a subject of Great Britain; and the jurisdiction 
of this court is predicated upon the diverse citizenship of the par- 
ties. I hâve questioned whether it appears upon the face of the rec- 
ord that there is a controversy between citizens of différent states in- 
volved in the case. The question forced itself upon my attention by 
reason of the attitude which the parties assumed towards each other at 
the time of the final hearing. In Februarj^, 1870, Louis C. Fuller and 
his wife and Clinton P. Ferry and his wife executed a warranty deed of 
this 60 acres of land to the Workingmen's Joint-Stock Association of Port- 
land, Or., a corporation organized under the laws of the state of Ore- 
gon. About one year afterwards, a question having arisen as to the 
validity of a conveyance of real estate situated in Washington Territory 
to such a corporation, the grantors, to-wit, Fuller and Ferry and their 
wives, and said corporation, joined in a conveyance of the property by 
a quitclaim deed to the several stockholders of said corporation, 14 in 
number, who, for the sake of convenience, will be hereafter referred to 
as the "syndicate." In said quitclaim deed the interests of the several 
grantees is defined as follows: "To said William Brown, 39-464; to 
George Luviney, 65-464; and to each of the other twelve, 30-464." 
By the allégations of the parties in their pleadings, and the stipulations 
filed in this cause, the court is bound to treat this quitclaim deed as a 
valid conveyance, whereby a clear légal title to the whole of the prop- 
erty passed to and became vested in the 14 grantees as tenants in com- 
mon. The title so acquired by each is acknowledged to be perfect in 
equity, except that of Anna Rodney. It is a disputed question in the 
case whether she took her interest in her own right, and for her own 
benefit, or whether Charles Howard, one of the syndicate, was the 
équitable owner of said interest. The facts are that said conveyance 
was made to the stockholders in exchange for their respective shares of 
the capital stock of the corporation, and it was intended that each 
should bave an interest in the land in proportion to the shares forinerly 
held. Anna Rodney was one of the stockholders, but she did not ac- 
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quire her interest by her own act, either in subscribing for stock, or 
contributing tothe capital of the corporation; but Mr. Howard volunta- 
rily caused her name to be entered on the company's books as a mem- 
ber, and he paid her assessments, and assumed to represent her in ail 
the business transactions of the company. An inference may be rea- 
sonably drawn from the évidence that Mr. Howard's interest in Miss 
Rodney, which caused him to contribute to the capital of the company 
in her name, wasfounded upon an expectation on his part of forming a 
marriage alliance with her. 

On the 6th day of September, 1871, an attempt was made to consti- 
tute one John W. Mathews attorney in fact for ail the members of the 
syndicate, with power to sell and convey the land, and other land which 
the members owned and held in common, by an instrument which 
was properly executed, witnessed, and acknowledged by 11, and pur- 
ported to bave been executed in behalf of E. S. Simmons, one of the 
members, by one A. S. Gross, as attorney, whose authority to act as at- 
torney for Simmons in the matter bas not been established. The name 
of George Thomas, another of the three, appears to hâve been signed by 
one George P. Riley as "proxy." Proof of his authoritj' to act for Mr. 
Thomas is also lacking. The instrument also bears the name of Anna 
Eodney, "per Charles Howard, her proxy." Howard assumed to act in 
her behalf without express authority from her, or any authority, except 
that he claimed the right to do so by reason of the facts hereinbefore re- 
cited. A few days after the date of this instrument, with the knowledge, 
assent, and active assistance of most of them, if not ail the parties who 
in person signed it, and the aid of a blundering surveyor and an igno- 
rant conveyancer, Mr. Mathews attempted to divide the tract into four- 
acrë lots, and to convej' one of said lots in severalty to each of the four- 
teen owners, except George Luviney, whose interest equaled two of them. 
The deeds given misdescribed the property, and were executed by Math- 
ews as if he were the principal and grantor, and were generally détect- 
ive. Nevertheless, they bave an important bearing upon the case, be- 
cause they at least show that an attempt was made 20 years ago to 
partition the tract in a particular way, by the voluntary acts of more 
than a majority of the owners. In March, 1873, with the manifest pur- 
pose of confirming the prior action, and to make valid conveyances, 
under the same power of attorney, instruments purporting to convey 
the title of ail the others were executed to each of the 14 by Mr. Math- 
ews, as attorney in fact. New complications, however, arise ont of the 
fact that James H. Givens, one of the syndicate, died intestate during 
the interval between the dates of thefirst and second sets of conveyances. 
The deed for his lot was made to Mary A. Givens, his widow and sole 
heir. In addition to conveying one of the four-acre lots to Charles How- 
ard, the deed given to him purports to convey also the lot described in 
the original deed to Anna Rodney, and it recites that said lot had been 
erroneously conveyed to Anna Rodney, and Mathews did not exécute 
any other deed to her. Since the tirae of this attempt to partition the 
property, the parties bave been assessed as owners in severalty of the 
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lots so conveyed to them, and the)', or persons representing tbem, hâve 
paid ail taxes or assessments levied thereon. The plaintiff has pur- 
«hased and is the owner of the interest of said James H. Givens, which 
interest he acquired through a deed from said Mary A. Givens, and by 
virtue thereof he claims to hâve an undivided interest in the whole sixty- 
acre tract, or, if not such undivided interest, then he claims to own the 
particular four-acre lot described in said deed to his grantor. In the 
year 1888 the défendant Samuel Coulter purchased the interests of Anna 
Kodney and Charles Gilbert, and received from said Anna Rodney (now 
Anna Perry) and her husband, Daniel Perry, a bargain and sale deed of 
the entire 60-acre tract and another tract of land which had been owned 
by the syndicate. The Gilbert interest was conveyed to him by a deed 
from Joseph Sinton, grantee of George A. Gilbert, the brother and sole 
heir of Charles Gilbert, one of the syndicate, who died intestate in the 
year 1885, and by virtue of said deeds Mr. Coulter claims to be the owner 
of the undivided interests in the whole tract originally owned by said 
Rodney and Gilbert. The défendant John Donaldson, one of the mem- 
bers of the syndicate, who personally participated in the attempted par- 
tition, and accepted a deed executed by Mathews of one of the four-acre 
lots, a short time afterwards conveyed it by a warranty deed to the de- 
fendant H. C. Clément, who afterwards subdivided it, and by his war- 
ranty deeds convej'ed portionis thereof to John E. Burns and W. B. Kelly, 
and numerous subséquent deeds affecting the title to said lot hâve been 
made. But Donaldson, notwithstanding, claims that his deed was, in 
légal effect, only a conveyance of an undivided one-fifteenth interest in 
and to said four-acre lot, and he is now asserting ownership of an un- 
divided one-fifteenth interest in and to ail the remaining fifty-six acres, 
or what is équivalent to the fourteen-fifteenths of the four acres; which 
must, if he prevails, be taken from the parties entitled to the same, ac- 
cording to the ternis of his deed and covenant. The défendant John 
Huntington, a member of the syndicate, has sold and conveyed portions 
of the four-acre lot awarded to him in the attempted partition, and still 
holds the remaining portion thereof, with which he appears to be satis- 
fied, for he is not now proposing to repudiate any of his transactions or 
conveyances affecting the property. The défendant Louise M. Flower, 
as devisee named in the last will and testament of George Thomas, one 
of the syndicate, acquired ail of his interest in the tract, and after his 
death she sold and conveyed a portion of the four-acre lot awarded to 
him, and now claims the remaining portion thereof. Ail of the other 
members of the syndicate asserted ownership in severalty of the partic- 
ular lots described in the deeds to them made by Mathews, and after- 
wards sold and conveyed to différent parties said lots, and numerous 
subséquent deeds affecting the title thereto hâve been executed and placed 
on record. William Brown, George P. Riley, Mary H. Carr, and P]d- 
ward Simmons, members of the syndicate, who personally participated 
in the attempted partition, hâve, after selling, and giving deeds purport- 
ing to convey the titles in severalty to the particular lots described therein, 
for trifling, and, in sorne instances, merely nominal, considérations, 
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quitclaimed to the défendant H. C. Clément ail the right, title, and in- 
terést which they respectively had in the 60-acre tract; and by virtue 
of said qnitclaim deeds, and of a quitclaim deed from Philip Francis, 
aiid subséquent mesne conveyances, Mr. Clément claims to be the owner 
of an undivided 1352-5400 of the 60-acre tract. In his answer Mr. 
Clément asserts that the deeds given by his grantors prior to quitclaim- 
ing their interests to him were effective only to the exteut of conveying 
their respective interests in the particular lots thereih described; and in 
the argument of his counsel it is insisted that he is entitled to bave the 
tract so partitioned that the prior, grantees of his grantors shall each re- 
ceive but a fragment of what they bargained for, to be carved out of the 
spécifie lots referred to in their deeds, so as to leave for him the full 
amount in quantit}' and value of the interest which he claims. To so 
partition the property, his share must, of course, be eut out of other 
portions of the tract. Philip J. Francis, one of the syndicate, after 
selling and conveying the particular lot awarded to him, gave a quit- 
claim deed of the whole 60-acre tract to the défendant C. A. Cove, 
who, b\^ virtue thereof, claims to own an undivided one-fifteenth of the 
tract. The défendants Annie Van Ogle and John Carson purchased the 
two lots awarded to Charles Howard, representing the interests of said 
Howard and Anna Rodney, and, through deeds from said Howard, 
claira to hâve acquired the interest of Anua Rodney, which claim is an- 
tagonistic to Mr. Coulter. 

W. Scott Bebee, for plaintiff. 

Watsm, Hume & Watson, Fogy & Murray, John C. Stallcup, Finlay 
Bryan, Galusha Parsons, Dell Stuart, and W. S. Newbury, for défendants. 

Hanford, J., (after stating the facts.) I hâve concluded to pass the 
question of jurisdiction with the simple announcement that, as able coun- 
sel bave, after much labor in préparation, argued the questions of fact 
and law involved in the merits, and submitted the case without disput- 
ing the jurisdiction of the court, I will hold pro forvia that, by bringing 
the suit, the plaintiff has assumed a position adverse to ail the défend- 
ants, and challenged them to dispute his claim, and so there appears to 
be a controversy between citizens of différent states, and the case is one 
which appears to hâve been properly brought in this court. 

Considering the many conflicting claims, the numerous sales, deeds, 
covenants, mistakes, and errors made, given, and committed by the 
parties, and their delays and lâches, the title to this tract of land is ii nv 
so snarled, and equities, légal rights, and attempted frauds afïecting it 
hâve become so interlaced, that it is siniply impossible to adjust the 
rights of the parties by any method known to a court of law. The case 
is one requiring an application of the salutary principles of equity. I 
hold that the land has not been legally partitioned, eitber by an inter- 
change of deeds between the co-tenants, or by paroi; and it is necessary 
that it be now partitioned between the présent owners according to the 
fairest plan which the court can devise, and that the court muât consider 
ail equities, and applv the rule requiring that he who demands equity 
v.47F.no.l2— 49 
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must do equity. Freem. Cotenancy, (2d Ed.) § 505. It has not been 
asserted, either in the pleadings or arguments in this case, that a parti- 
tion of the tract, as proposed and attempted in 1871, was unequal or 
unfair; and I am convinced that, as between the original 14, there 
could be no cause for dissatisfaction with it. The only way apparent to 
me by which justice can now be done, and the equities of each party 
respected, is by subdividing the tract as it was intended by Mathews to be 
subdivided, and awarding to each member of the syndicale the particular 
four-acre lot selected by or awàrded to him or her, and heretofore claimed 
as bis or her allotted share; and, further, to again subdivide and parti- 
tion the several four-acre lots so far as necessary to contirm to the ven- 
dees of the members of the syndicale the spécifie ground purchased by 
them, respectively. I am aware that by this method of disposing of 
the case the court is, in effect, confirniing a transaction between several 
parties which never became legally binding upon them; but in doing so, 
the court adhères strictly to well-recognized rules of equity practice. 
Courts of equity, in partitioning land, when it can be done without in- 
justice, endeavor to award the co-tenants who hâve improved, and so 
increased in value, particular parts of an estate, the portions thereof 
embracing such improvements; and, by the same rule, to allot to co- 
tenants who hâve, by commission of waste, impaired the value of particu- 
lar parts of an estate, the parts thereof so wasted. Freem. Cotenaucy, 
§§ 305, 509, 510. I hold that, for obvions reasons, the same rule 
should govern in a case where a co-tenant bas sold, received pay for, 
and given a pretended cbnveyance of title to, a particular part of a tract 
of land, and thereby laid a foundation for adverse claims and litigation 
likely to be injurious to ail concerned, especially if he has bound him- 
self by covenants to défend his vendee's title; and that the portion to 
which said adverse claims hâve, attached should be allotted to such of- 
fending co-tenants in ail cases where it can be done without injustice to 
the other co-tenants. Id. § 205; Emeric v. Alvarado, (Cal.) 27 Pae. 
Rep. 356. By this plan, Mr. Donaldson will take nothing in addition 
to the fruits of his ov.'n voluntary contract, which he has heretofore re- 
ceived, and with which in equity he should be content; but his vendees 
will be protected, instead of being robbed for his benefit of 14-15 of the 
property which they bought and paid for. Mr. Clément and Mr. Gove 
will take nothing, but they bave no ground for complaint in a court of 
conscience. The quitclaim deeds which they hold only place them in 
the shoes of their grantors with respect tothe property, and they, if now 
before this court, would occupy positions similar to that of Mr. Donald- 
son. The plaintiff and Mr. Coulter will not take the same undivided 
interests which they purchased, but they will receive just what they 
hâve prayed for in this suit; that is to say, a portion of the property in 
severaity equal in value to their undivided interests. 

In the argument it was urged, in opposition to the claims of the pur- 
chasers of the four-acre lots, or portions thereof, that they are not en- 
titled to considération, because by their own folly orneglecttbey suffered 
themselves to be victimized. It was insisted that, if the purchasers had 
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been prudent, they woùld hâve caused ati examînation of the public 
records to be made, and sought the advice of astute lawyers, by which 
means they could hâve learned that legally their grantors vvere not au- 
thorized to convey the respective lots, or any interest therein greater 
than an undivided 1-15 thereof. I hâve known similar arguments to 
be used with equal plausibility in défense of bunco operators, and other 
criminals, who for profit impose upon the credulous and unwary. It is 
not a good argument in behalf of any party, as a justification of an at- 
tenipt to repudiate his contracts or previous représentations. 

For the reasons stated, the court will decree that the land be parti- 
tioned among the several owners thereof according to the plan indicated; 
and, for the sake of accuracy in arranging ail matters of détail to be em- 
bodied in the final decree, the court will appoint a commission to make 
the partition, with power to incur ail necessary expenses for a complète 
abstract of title and a plat of the ground, and, if necessary for the pur- 
pose of platting, may cause the land to be surveyed. 

In regard to the interest formerly owned by Anna Rodney, it is my 
opinion that, whether hër share of stock in the Workingmen's Joint- 
Stock Association was bestowed by Mr. Howard as a mère gratuity, or 
given in considération of favors received or expected, it was her prop- 
erty. Her ownership of it in her own right was absolu te at and prior 
to the time of the conveyance of the fitle to the members of the syndicate. 
As the transaction was really an exchange of stock for land, she became 
the absolute owner in her own right of the interest in the land conveyed 
to her, as she previously had been of the stock, and Mr. Howard could 
not, without her consent, or any act on her part, take back his présent 
by divesting her of the real estate for which it had been exchanged. By 
the decree, her portion will be awarded to her vendee, instead of the 
vendees of Howard. 



LiTTLE Rock & M. R. Co. v. East Tennessee, V. & G. R. Ce. et al. 
(Circuit Court, W. D. Tennessee. September 16, 1891.) 

1. Railboads— Interstate Commekce— Discrimination bbtween Connbotino Lines 
— Ownership of the Competing Line. 

The Iron Mountain Railroad from St. Louis, Mo., to Texarkana, Ark., and with 
its connections reaching into Louisiana and Texas and across the continent, has a 
branch from its main line at Bald Knob, Ark., to Memphis, Tenn. The Little Rock 
& Memphis Railroad runs from Little Rock, Ark., where it has a physical connec- 
tion with the Iron Mountain road, to Memphis, Tenn., on a line 15 miles shorter 
than the other. At Memphis each road has equal facilities for connections with 
and transfers to roads running into the states east of the Mississippi river, if the 
Little Rock & Memphis facilities be not superior, as the bill allèges. ïhe East 
Tennessee, Virginia & Georgia Railroad, with its leased line of the Memphis & 
Charlestou Railroad, runs from Memphis eastwardly into several states and to the 
sea-board. Formerly, and before the building of the Bald Knob branch of the Iron 
Mountain road, the Little Rock & Memphis road had trafflc arrangements with the 
Iron Mountain and East Tennessee, Virginia & Georgia roads for the through 
ticketing of passengers both ways. Since the building of its Bald Knob branch 
the Iron Mountain road refuses to recognize through tickets over the Little Rock 
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& Memphis road to or f rom points in the Iron Mountain System 1)67003 Little Rock, 
and the East Tennessee, Virginia & Georgia road déclinés to keep such tickets on 
sale, or to offer its passengers a ohoice of routes, because tlie Iron Mountain 
will uot take the tickets; but it does issue on equal terms through tickets over 
either route to Little Rock itself. Held that, as between the Iron Mountain and 
Little Rock & Memphis roads, this was uot a discrimination between Connecting 
lines, prohibited by the Interstate commerce aot, but only a légitimât© offer of 
the superior facilities of a through line over a local line in compétition for the 
through travel, and that the ownership of a rival line authorized suoh préfér- 
ence of one's own road ; that, as. between the Little Rock & Memphis and the East 
Tennessee, Virginia & Georgia roads, there was not any unjust, undue, or unlaw- 
ful discrimination, because the facilities ofEered by the Iron Mountain, of a longer 
and through track to point» not reached by the other road, were superior to those 
offered by the local and shorter road, and, until the Iron Mountain would make 
through rates with it that would afford equal facilities in this respect, there oould 
be no through tickets sold usefully by the East Tennessee, Virginia & Georgia 
road, and hence there was no unlawful discrimination in the transaction. 

S. SaME — JURISDTCTION. 

The spécial remédies provided by the Interstate commerce act are cumulative, 
and not exclusive of the gênerai remédies given by the judiciary act conferring ju- 
risdiction of ail suits and controversies arising under an aot of .congress, regard- 
less of any diversity of citizenship between the parties. 

In Equity. 

U. M. & G. B. Rose and W. O. Weatherford, for plaintiff. 
Morgan <fc McFarhind, Poston & Poston, and Wrti.. M. Baxter, for de- 
fendants. 

Hammond, J. The Little Rock & Memphis Railroad extends from 
Memphis, Tenn., to Little Rock, Ark., where it has a physical connec- 
tion with the St. Louis, Iron Mountain & Southern Railroad, extending 
from St. Louis, Mo., by way of Little Rock, to Texarkana, at the junc- 
tion of the boundaries of the states of Texas, Arkansas, and Louisiana, 
where it connects with other railroads running into Texas and aeross the 
continent. The East Tennessee, Virginia & Georgia Railroad, with its 
leased line of the Memphis & Charleston Railroad, extends eastwardly 
from Memphis to the eastern boundary of the state of Tennessee, and 
with its connections runs into many states and to the sea-board. The 
Iron Mountain road has a branch of its road running from Raid Knob, 
Ark., to Memphis. At Memphis the eastern and western connections 
are made by rail through the streets of the city, and by railroad trans- 
fer ferries aeross the Mississippi river; but it isalleged in the Mil that as 
to passengers the connection with the Iron Mountain road must be made 
by ordinary vehicles, through the streets, transferring them from one 
railway car to another from the stations of each road, while the connec- 
tion with the Little Rock road may be made by rail through the city 
and aeross the river; wherefore the bill allèges the traveling public pre- 
fers the Little Rock & Memphis road, and would largely patronize it, but 
for the alleged discriminations against it, which it is the purpose of the 
bill to remove. Thèse discriminations consist, as appears from the aver- 
ments of the bill, of a traffic arrangement made between the Iron Mount- 
ain road and the East Tennessee, Virginia & Georgia System, whereby 
through ticketing of passengers is made to points beyond Little Rock over 
the Bald Knob branch of the Iron Mountain road, which is refused to 
the Little Rock road, and, coming this way, the Iron Mountain refuses 
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to sell through tickets over the Little Rock road to Memphis or beyond. 
This arrangement is carried out by the East Tennessee, Virginia & Geor- 
gia declining to sell through tickets over the Little Rock, and the Iron 
Mountain refusing to recognize such tickets on its road; and the bill states 
specifically the facts and figures which showhow hardly this discrimina- 
tion bears upon the Little Rock road, and deprives it of travel which, 
before the Bald Knob branch was built, it enjoyed as a monopoly, and 
would yet enjoy, the bill states, if the choice of the traveling public 
was allowed to operate in favor of its better facilities and shorter route. 
The bill avers that this discrimination is in violation of the interstate 
commerce act of congress, and prays for a mandatory injunction and 
othei process to compel the défendant roads to sell and recognize through 
tickets over the plaintifT road, and for gênerai relief. 

It may be observed hère that the bill does not complain of any dis- 
crimination to Little Rock or points on the plaintiff road between Little 
Rock and Memphis, and it is stated in the argument that the East Ten- 
nessee Virginia & Georgia System still sells tickets over the plaintiff 
road to Little Rock, if desired, as well as over the Iron Mountain; but 
the trouble arises over points beyond Little Rock west, and beyond Mem- 
phis east To this bill there has been a demurrer filed, because — First, 
there is no equity in it; second, there is no complaint cognizable under 
the interstate commerce act, and no conductisaverred violatingit; third, 
the mattei complained of is not subject to législative or judicial control, 
and cai. be reached only by mutual agreement; and, fourih, not coming 
within the interstate commerce act, the court has no jurisdiction, a 
diversity of citizenship not being averred. The bill is based upon the 
plaintifPs construction of the third section of the interstate commerce 
act, which reads as follows: 

"Sec. 3. Thab it shall be unlawful for any common carrier subject to the 
provisions of tliis act to make or give any undue or unreasonable préférence 
or advantage to any paiticular person, company, firm, corporation, or locality, 
or any particular description of trafflc, in any respect whatsoever, or to sub- 
ject any particular person, company, firm, corporation, or locality, or any par- 
ticular description of traflic, to any undue or unreasonable préjudice ordlsad- 
vantage in any respect wliatsoever. Every common carrier subject to the 
provisions of this act shall, according to their respective powers, afford ail 
reasonable, proper, and eqnal facilities for the interchange of trafHc between 
their respective lines, and for the recei ving, forwarding, and delivering of pas- 
sengers and property to and from their several lines and those Connecting 
therewith, and shall not discriminate in tlieir rates and charges between such 
«îonnecting lines; but this shall not beconstrued as requiring any such common 
carrier to give the use of its tracks or terminal facilities to another carrier en- 
gaged in like business." 24 8t. 380. 

The questions made about the jurisdiction may be easily disposed of 
80 far as they relate to the authority of the court to adjudicate the issues 
tendered by the bill. The subject^matter of the suit is one arising under 
an act of congress, and the court has jurisdiction without regard to any 
diversity of citizenship of the parties. Kentucky & Indiana Bridge Co. 
V. LmimUle & N. R. Co., 37 Fed. Rep. 567, 615. The argument for 
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the demurrer proceeds, however, upon the theory that the jurisdiction 
of the court hère is limited by the provisions of the interstate commerce 
act prescribing certain remédies which may be taken in this court for 
its enforcement. It is hardly necessary to décide that question; but, if 
it be, there can be but little doubt that the plenary jurisdiction of this 
court to entertain ail controversies arisingunderanactof congress. either 
at law or equity, has not been abbreviated by this act in relation to con- 
troversies arising under it, but tlie spécial remédies, so far as they are 
spécial, are merely supplementarj' to the ordinary remédies existing un- 
der the subsisting judiciary act, which governs ail our jurisdiction. This 
is fairly inferable, if not directly decided, from the décision of Cir- 
cuit Judge Jackson, just cited; and in my judgment there can be no 
doubt of this, whether it has been so decided or not. Whatever juris- 
diction a court of equity may entertain of this controversj'^ may be en- 
tertiained hère, if not under the régulations of the interstate commerce act, 
prescribing certain remédies, then under the judiciary act, giving us the 
powerë of an equity court as to ail cases and controversies arising under 
any actôf congress. 

But when we come to consider that branch of the demurrer which 
dénies the equity of this bill, as in ail other demurrers of like kind, it 
présenta for judgment the question whether thé bill states au équitable 
right and asks an équitable remedy, taking the facts averred to be true 
as stated. It is not so much a question of jurisdiction, often, as it is a 
question of the suSiciency or merits of the bill; and, that being the case 
hère, we proceed to consider it in that view. If this bill averred that the 
East Tennessee, Virginia & Georgia Railroad refused to give passengers 
goiug over the plaintiff road the same rates and facilities, including 
through tickets and trafiic transfers, that it affords to the Iron Mountain 
road for passengers going to Little Rock or any other point in the plain- 
tiff road, the court would not hesilate to say that it would be a violation 
of this section of the interstate commerce act. Whether such violation 
could be remedied by a court of equity, and by a bill like this, or in a 
court of law, or could only be reached, as probably many violations only 
can, by resort to the remédies afforded for criminal prosecution by the 
act, would be another matter. But it does not folio vv, because congress 
has not gone far enough to construct the machinery to compel such con- 
nections and facilities in the one case as are given by contract in the 
other case, that it is not a violation of the interstate commerce act; nor, 
because a court of equity or a court of law canuot redress the violation, 
as they are now authorized to proceed, that there has been no violation 
at ail. Nor can this prohibition of undue or unreasonable discrimina- 
tion be evaded by a contract any more than in any other way, if it 
be undue or unreasonable. It may be that whether the unlawful dis- 
crimination be made through the médium of a contract, whether of 
"through routing," as it is called, or otherwise, or by a refusai of the 
same rates and same facilities which are given by contract or without a 
contract, there is at présent no redress by resort either to the ad- 
ministrative board which we know as the "Interstate Commerce Com- 
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mission," or to the ordinary or spécial remédies prescribed for the courts 
of law or equity; yet it might possibly be redressed by the crim- 
inal courts under the interstate commerce act, or without the criminal 
provisions of that act, if the United States had any common-law juris- 
prudence of crime, (which it has not,) by prosecution as for a misde- 
meanor. But this bill does not allège any such violation of the act as 
that suggested, and it seems to be conceded that the East Tennessee, 
Virginia & Georgia road does not sell through tickets, and affords the 
same facilities over the plaintiflf's road as over the Iron Mountain to Lit- 
tle Rock; the trouble being not there, but in the refusing to sell through 
tickets, and afford the same facilities to points beyond Little Rock and 
not on the plaintiff road, but on the road of the East Tennessee, Virginia 
& Georgia road's co-defendant, the Iron Mountain road. 

Now, reversing the proposition just considered, and coming this way 
from the west, the court could hâve just a little hésitation in holding 
that it cannot be a violation of the interstate commerce act, and it may 
be even doubtful if congress could make it so, since it might be taking 
property for the public use, so to speak, without compensation, or de- 
priving one of property without due process of law, for the Iron Mountain 
road to prefer to travel passengers over its own road to Memphis to 
traveling them over the plaintiff 's road, whether they corne from Little 
Rock or beyond on the Iron Mountain road, or some other, and whether 
they be going only to Memphis or beyond to the eastward or elsewhere; 
and it cannot be either an undue or an unreasonable discrimination 
against the plaintiff to afford for passengers superior facilities, such as 
through tickets, shorter rates, or the like, over its own road, in préfér- 
ence to that of its rival, running a road part of the way in the same di- 
rection. For illustration, if a passenger wishing to go from Texarkana 
or further on from some point in Texas to Memphis or beyond desires 
to travel over the Iron Mountain road, why should it not take him ail 
the way to Memphis, and deliver him to the East Tennessee & Georgia, 
or some other road wishing to take him on easy terms as to rates, through 
tickets, and the like, rather than shunt him, at Little Rock, upon the 
plaintiff's road? It cannot be an unfair or an unreasonable discrimina- 
tion against the plaintiff for the Iron Mountain to keep him on its own 
road by offering him superior facilities in the respects mentioned, how- 
ever undue or unreasonable it might be in other roads to refuse the plain- 
tiff the same facilities in transporting him that it affords the Iron Mount- 
ain. In other words, the Iron Mountain would not be violating the 
statutory prohibition in such a transaction, whatever may be said of 
other roads. It would be free of such imputation, because it has a line 
of its own, covering the same distance, and may prefer itself to others, 
as we ail do in obédience to human nature. But even as to the East 
Tennessee, Virginia & Georgia road, why should it not take this pas- 
senger from the Iron Mountain at Memphis on through tickets, easy 
rates, and whatever terms may be agreed upon, without an imputation 
of discriminating against the plaintiff. It could only do that by refus- 
ing to take the plaintiff's passengers, brought to Memphis, on the same 
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ternis as it took the others; and this refusai is not alleged. It is no fault 
of the East Tennessee road that the plaintiff cannot induce the Iron 
Mountain to' brîiig pàssengers over its road from Texas to T^ittleRock and 
and dpliver them for transportation to the plaintiff from Little Rock to 
Memphis; and we hâve seen that the Iron Mountain may lawfully refuse 
this, because it has a road of its own for that service. 

Recurring to travel westward from points underthe control of the East 
Tennessee, Virginia & Georgia Road, and we hâve precisely the same 
condition; in principle, however, it may seeraingly be diverse, for, one 
desiring to travel from Knoxville, Tenu., let us say, to Texarkana, or 
be3'ond into Texas, reaches the Iron Mountain at Memphis, and while 
he may bave a choice of tvvo roads there it is for only a part of the way, 
and he must at last take the Iron Mountain at Little Rock, and go over 
that road beyond. It does not dépend wliolly npon equal or better facil- 
ities for transfêr at Memphis, but also upon the capaoity to transport 
the passenger to his destination beyond there. Is it not plain that the 
Iron Mountain may offer him the same facilities to take its road at Mem- 
phis that it offered in the other case, — may prefer its own road if it 
chooses? That it may force him to do that thing by refusing to enter 
into anj' arrangement with thé plaintiff for a joint transportation of the 
passenger is equally clear. ' It is again the right of one to prefer one's 
self to another, and that cannot be an undue or unreasonable discrimi- 
nation, however hardly it may bear upon that other, as long as the other 
is not molested in its business by a refusai lo transport its passengers 
upon the same terms granted to the passengers of other roads. It would 
be unlawful if the Iron Mountain refused thè same rates from Little Rock 
onward that it offered to other roads feeding it at that point, or to other 
passengers taking its track there; but it cannot be unlawful to prefer to 
feed itself from Memphis, rather than bave the plaintiff feed it. So the 
East Tennessee, Virginia & Georgia road, like the passenger we bave in 
hand, may be compelled to route over the Iron Mountain road, rather 
than over-the Little Rock road, by this exercise of its lawful right of préf- 
érence of its own road by the Iron Mountain. The East Tennessee might 
violate the statute, if the plaintiff's road ran parallel with the Iron Mount- 
ain ail the way our passenger is going, if it refused him a ehoice of routes 
on the same terms; but that is not this case, and the Iron Mountain has 
the advantage in reaching points not reached by the plaintiff, and which 
can only be reached over its own road. The sum of it is that the whole 
merit of this bill must bè tested solely by the right of the Iron Mountain 
to prefer its own road to that of the plaintiff; and, that right being law- 
fully exercised, there can be no wrong in other roads jnelding a compul- 
sory adjustment to it; and the plaintiff is without remedy, unless con- 
gress adopts the suggestion of the Interstate commerce commission, and 
interfères tomake rates and routes through some agency appropriate to 
the process, if congress has the power in a case like this, which mav be 
doubtful. L. R. Go. v. East Tennessee, V. & G. R. Co., 3 Int." St. 
Com. R. 10. In that case the interstate commerce commission clearly 
déclares that that which was complained of by this bill is in violation 
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of the section of the act which has been quotecl, and refused relief only 
because congress hasnot authorized the commission, or the courts, orany 
other governmental agency to correct the violation by adjusting the rates 
and facilities to the situation; and, in tbe absence of such législation, 
like that found in the English act to accomplish a similar purpose, the 
object can only be accomplish ed by agreement. It is alleged in the ar- 
gument hère that there is no power anyvvhere to coerce such an agreement 
until congress enlarges the législation. If this be so, then, indeed, a 
criminal prosecution would be the only remedy; but it is possible, if the 
court found the transactions complained of to be a violation of the act, 
that at least partial relief might be afiforded through this bill by man- 
damus, or injunction, or both, not to make a contract for the parties, or 
rates of carriage, or the like, but by forbidding and enjoiuing the exécu- 
tion of any contract which is unlawful until it be made lawful by con- 
formity to a régulation of commerce established by congress under its 
authority. We do not quite agrée that the courts would be powerless 
in such a case to redress the violation of an act of congress. But we are 
relieved hère of any décision of that question by our conclusion that it 
is not a violation of the Interstate commerce act for a carrier to prêter its 
own road to that of its rival, in a case like this, and for the reasons al- 
ready stated. The Interstate commerce commission places its opinion 
upon the ground that, while there is an apparent justice in the view we 
hâve taken, it is subordinate to the public policy manifested in the act, 
of facilitating the unrestricted flow of commerce between the states, and 
designed "to insure to the people every facility of equal choice which fran- 
chises granted in the public interest can by any combination of reason- 
able routes afford." This is true beyond question, but in exercising this, 
as every other governmental power, législation is limited in this country, 
if not in England, where parliamentary power is in a measure suprême, 
by private right, oftentimes. No one is compelled to apply or to use his 
property for the public good without compensation. If the public takes 
it to itself this is clearly so, and, while the compulsory surrender of the 
private right we are considering for a public benefit might not be a tak- 
ing of property within the constitutional prohibition, it is so nearly akin 
to it in principle that, even were the power to compel it existing, the 
exercise of the power should not be implied except by necessity; and 
certainly it seems to us not from the language of this act, so equivocal in 
its relation to the précise point of considération presented by the facts of 
this case, however plain it may be in relation to other situations. More- 
over, the prohibitions against impa:ring vested rights or depriving one 
of his property without due process of law and the like, found in a 
variety of forms in our American constitutions, state and lederal, may 
impose some limitation upon such législation, or upon a construction of 
gênerai language used in this législation, to prevent the abrogation of 
this right in the manner suggested by the interstate commerce com- 
mission; and possibly this accounts for the absence of the clauses of the 
Snglish législation referred to as wanting in our act. 

On the other hand, until an authoritative adjudication, we could not 
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entifely àgree that, by any contract for through ronting between carriers, 
the prbhibited discriminations of this act may be rnade, or that they 
would be held to be not prohibited becanse of any common-law right to 
make sùch contacts, or that it would be a proper test of the statutory 
prohibition as to the undue and unreasonable préférence or advantage 
and reasonable, proper, and equal facilities, to apply the common-law 
right of contracting for carriage beyond the carrier's own lines, thereby 
giving to a' line composed of several independent carriers this benefit of 
the oWnersbip of a continuons road, which we concède to the Iron 
Mountain in this case; for the common-law right to eontract, as between 
independent carriers, is not the same thing as a common and joint own- 
ership, by any means; ànd the one nVay be the subject of rcgulatioii by 
congress, While the other may not; ànd it is not quite clear why a given 
carrier may afford a préférence to 'a tbing carried by one road over that 
carried or which might be carried by another throngh the médium of a 
eontract to carry jointly, when it could not do that thing outsideof such 
a eontract; nor why the fact of such a eontract would make a given <lis- 
criminàtion otherwise unlawful a lawful one under this act. But in this 
case we hâve endeavored to show that the discrimination hère does not 
arise at ail eut of the eontract for through routing between the Iron Mount- 
ain and East Tennessee roads, but solely out of the right or advantage 
of ownership possessed by the Iron Mountain of a road parallel to plain- 
tiff's road. ■ If the East Tennessee road should sell thé tickets demanded 
by plaintiff, it would do no good, unless the Iron Mountain would recog- 
nize them, which, because of this advantage of ownership, it is not com- 
pelled to do under this act. Circuit Judge Caldwell decided this 
in the case oiUtÛe Rock & M. R. Co. v. St. Louis, I. M. & S. R. C'o., 41 
Fed. Rep. 559, although he gives other reasons also for bis judgmentin 
that case, perhaps. It is quite true that the facts of that case are not 
precisely like this in some respects, for there the Hot Springs road, which 
was the ca-defendant of the Iron Mountain, had no physical connection 
at ail with the plaintiff road, as the East Tennessee road bas hère, and 
the only connection was over thé Iron Mountain from Malvern to Little 

' Rock. Yet that fact, in the view we bave emleavored to présent, be- 
comes immaterial as a distinction in this case, because of this funda- 
mental advantage of ownership ail the wayfrbm both Malvern and Little 
Rockto Memphis, which advantdge opérâtes as well at Memphis in favor 
of the East Tennessee road as at Malvern in iàvor of the Hot Springs road : 
and the want of physical connection or the fact of physical connection 

■ with the plaintiff road does not enter into thè question of the reasonable- 
ness of the discrimination in one's own favor over one's own road. In 
either case, as we hâve endeavored to show, the right of préférence grow- 
ing out of the ownership is paramount to any demand of the public for 
Competing lines in determining the reasonableness of the discrimination 
made in a case like this. And, as Judge Caldwell' well remarks, to 
overthrow this right of préférence would be to discourage the building 
of competing lines, rather than to maintain them. The truth is, the 
plaintifi'is a competingline over only a comparatively few miles with the 
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Iron Mountain System, and to force that road to traffic with it would be 
to give the plaintiff a share of the profits of the capital invested in the 
whole Iron Mountain System, just as if it wasa part of that road ail the 
way through, instead of a rival road for a part of the distance. This 
would be an unreasonable discrimination in the plaintiff's favor. It 
does not seem just that a short road shouldthus bemadeequal to a long 
one in this matter of preserving the public benefit of compétition. If 
the benefit be preserved for the local travel which covers the plaintiff's 
line, that is ail it can justly ask; and it has not the right to become a 
branch of a trunk line under the pretense of competiug for a through 
travel, which it cannot accommodate. It does not in fact compete for 
that travel, and cannot complain of discriminations concerning it until 
it does,— that is, can afford equal facilities, not only for transferring at 
Memphis, and taking the traveler part of the way, but equal facilities 
with the Iron Mountain for taking him ail of the way that road takes 
him. This statutory right of equal facilities is reciprocal, and one car- 
rier mïist be able to furnish equal facilities with the other before it can 
complain of discrimination. The chief facility is a road reaching the 
same points with its rival about which the discrimination arises. If the 
Little Rock had this, I doubt if any combination by contract or other- 
wise would enable the East Tennessee road to discriminate against it law- 
fully, although there might be, under existing législation, no remedy 
except a criminal prosecution; but, in the absence of this compétition 
in fact for points beyond Little Rock, it cannot be necessary to décide 
that question. 

It may be conceded to counsel for the plaintiff that neither the case 
ofAtchism, T. & S. F. R. Co. v. Denver & N. 0. R. Co., 110 U. S. 667, 
4 Sup. et. Rep. 185, nor that of Kentucky & Indiana Bridge Co. v. Ijniis- 
ville & N. R. Co., supra, controls this. In each of those cases there was 
a want of physical connection at suitable and properly equipped stations 
or dépôts to invoke the requirement of an equal facility for exchange of 
trafïic, which distinguishes it from this case. Moreover, in the Colorado 
case the suprême court interpreted the constitution of the state as declar- 
ing only the common law against discriminations to make it irrepealable, 
but non constat that this third section of the Interstate commerce act 
means no more than the Colorado constitution is interpreted to mean. 
The language is différent, and the historical surroundings of the act of 
congress demonstrate that congress was exercising its plenary power to 
regulate interstate commerce, and not declaring the common law to make 
it fundamental, for, doing only that, it had scarcely any reason to act 
at ail, as the Colorado convention had. And in the Kentucky case it 
was particularly decided that the plaintiff corporation was not a common 
carrier at ail within the interstate commerce act; and this fact, and the 
want of reasonable transfer facilities, amply distinguish it from this case. 
As was said in the Express Cases, 117 U. S. 29, 6 Sup. Ct. Rep. 642, 
628, the régulation of matters of this kind is législative, and not 
judicial, and the courts can go no further than to enforce what congress 
has in the exercise of its législative power declared as a proper régulation 
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of commerce. It has not deelared, if it may do so, that a railroad reach- 
ing with its own tracks an outlet and inlet for traffic over its own road 
must share with a parallel road its through traffic to points not reached 
by its competitorby taking that road's through tickets over its own lines 
upon equal terms, as to rates or otherwise, wilh its own traffic. It may 
be compelled to take up the plaintiff 's passengers at Little Kock, and carry 
them to the points not reached by the plaintiff's road, upon the sanie 
terms as other passengers taking its track at Little Rock, but not upon 
the same terms as passengers taking its tracli at Memphis for points on 
its line beyoud Little Rock. The two things are not equal to each other, 
and that reciprocity of equal facilities for équivalent services is wanting, 
and therefore the case does not fall within the statutory définitions of the 
discrimination which is forbidden; and, if the Iron Mountain road may 
lawfully décline the tickets which plaintiff would like to issue, the East 
Tennessee road is not bound to keep them on sale as an equal facility of 
commerce. 

Neither does it seem to me that the case of Ore.gon Short Line & U. N. 
R. Co. V. Northern Pac. R. Go., 3 Int. St. Com. R. 205, cited by plain- 
tiff's counsel, controls this case. I find some difficulty in this report 
of the case (and I am unable to find it elsewhere reported) in compre- 
hending the facts, but I think the peculiarity of this case is not in that, 
— the ownership, uamely, by the défendant road of a parallel track cov- 
ering ail the ground of the plaintiff, and extending beyond it to points 
about which the discrimination complained of has been made. It is 
true that District Judge Deady expresses very forcibly bis opinion 
that the law is useless if through routing over an excluded road upon 
the same terms as the favored road cannot be compelled where the par- 
ties cannot agrée about it," and if by ari agreement for a continuons 
through freigbting the discrimination against competitors thereby effected 
becomes reasonable simply because of a right so to contract at common 
law, which right congress possibly intended to modify or regulate by this 
act; and that which be says is reasonable and plausible indeed. Yet he 
does not hold this as applicable to roads situated towards each other as 
thèse are, if I understand the situation in that case. 

Again, the case of New York & A^. R. Co. v. New York & N. E. R. 
Co., 4 Int. St. Com. R. 1, seenis very analogous to this case, and the 
judgment there seems somewhat inconsistent with that given by the 
Interstate commercé commission in this case when it was belore that tri- 
bunal, notwithstanding an apparent struggle to distinguish them. But 
it is distinguished in both the opinions written in that case, though 
upon somewhat différent grounds. The Interstate commerce commis- 
sion in the former case dismissed a pétition almost identical with the 
bill we hâve before us, because it had no power, and there was none 
elsewhere conferred by congress, to make through rates and through 
routings whëre thej^ were .denied, as may be done under the English 
législation, although the very conduct complained of in this case was 
there held to be a violation of the act; but in the latter case, now under 
observation, in referring to the former it seems to concède that there 
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■was in this case no violation of thé act for the reasons stated by Judge 
Caldwell, which are quoted, and hâve been cited by us hère. The 
opinion, however, further refers to the opération of the right of owner- 
ship, and in effects holds that, although the défendant companies in the 
New York & New England Case were jointly stockholders in the favored 
road, they did not own it. If they had owned it, I do not see that it 
could hâve been at ail satisfactorily distinguished from this case; for, 
while it is true that there had formerly been a through routing between 
plaintiff and the défendant, and that fact wf:s seized upon to relieve the 
commission of the difficulty of making a throngh route and a through 
rate for the parties, as they had only to put the old contract "in force 
again," it is not quite clear how the commission (or the court) has any 
more power to impose upon an unwilling party an old and abrogated 
contract than it has to niake a new one. Neither is it quite plain how 
the ownership of ail the stock in the favored line by the two défendant 
companies jointly operating it for their joint benefit is not in the practi- 
cal opération of the freightiug business, the same thing as if they had 
owned the road, either or both of them, as a part of their corporate be- 
longings, as in this case the Iron Mountain does, although the technical 
difierence in the tenure (if we may use that terni somewhat untechnic- 
ally) is apparent. The truth is that in the careful investigation of the 
cases on this subject which I hâve endeavored to make I hâve been oc- 
casionally perplexed to reconcile some of the expressions of opinion and 
judgments with each other, and ail the courts aud judges seem to find 
much difRculty in interpreting and applying this act of congress, which 
is in ail its parts a new and expérimental chapter of législation. I 
désire, therefore, raost carefuUy to limit this judgment to the précise 
boundaries of the facts in this case. It would be undoubtedly a com- 
plète answer to this bill to hold, as counsel for the défendants so stren- 
uously argue we must hold, that the Interstate conmierce act has not 
at ail interfered with the common-law right of contracting between Con- 
necting and independent carriers for a continuons through line, exclud- 
ing ail Connecting competitors or rivais per force of the contract, just as 
if one owner absolutely owned the whole line. But this case does not 
require such a holding; nor do I think that technically there has been 
anj' adjudication to that effect, whatever may be said of expressions of 
opinion in that direction. It may be that it is a correct doctrine, but 
certainly that which we hold hère can be, whether the other be or not. 
That about which I hâve no doubt on the facts of this case is that the 
Iron Mountain road, being the owner of a road of its own between Little 
Rock & Memphis, may prêter itself even to the extent of "crushing out 
the life of the plaintiff" — to use the language of the bill and of coun- 
sel — by that which was done in this case; that, whether done by a 
contract with other roads or without, it ma}' refuse to through route 
with the plaintiff to points on its own road not reached by the plaintifï's 
road, or to recognize tickets issued by the plaintiff or others over plain- 
tiff's roads to such points; and that, having this power of ownership to 
protect it in doing this, other roads are not at fault in yielding to its re- 
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fusalto recognize such tickets. It is a raisnomer to call that which the 
Irofi Mountain is doing "a discrimination" against the plaintitf under 
the interstate commerce act, or any other careful usé of that word. It 
is not the case of a road preferring unjustly, unduly, and unreasonably 
one of two other equally adéquate carriers from a given point to a given 
point, but the case of a competitor or rival so conducting its business and 
using its powers of ownership as to divert travel from its rival to itself. 
This is the case as between the Little Eock& Memphis road and the Iron 
Mountain toad . As between the Little Rock and East Tennessee roads the 
case is that of preferring a road with through facilities to one with only 
local facilities, — a road thatgoes ail theway toone going only part of the 
way; and the interstate commerce act does not forbid such a préfér- 
ence. Not having as long a track, the facilities offered by the plaintiff 
road for its through travel into Texas are not the same nor equal or 
équivalent to those offered by the Iron Mountain, and the discrimina- 
tion it makes between the two cannot be, therefore, unjust, undue, or 
unreasonable in any proper sensé, however disastrous to the plaintiff. 
Demurrer sustained, and the bill dismissed at the cost of the plaintiff. 
So ordered. 



Naddo V. Babdon et al. 
(Circuit Court, D. Minnesota. October 16, 1891.) 

1. ACCOUNTING — LACHES— BkEACH OP TbUST. 

Plaintiffi's attorney, to sell certain land in Minnesota and to pay taxes thereon, 
conveyed it in plaintifE's nanae to a third person, and toolj a reconveyance thereof 
to himself, bought in an outstanding title arising Irom an exécution sale, and al- 
lovved the land to be sold for taxes at varions times, and bought in the tax-titles. 
Thereafter he conveyed the title thus acquired. AU this he did with little or no 
attempt at concealment. Each transaction was recorded, and, in most instances, 
promptly. During 20 years subséquent to the exécution of the power of attorney, 
and 10 years after the last-named conveyance, plaintiff made noinquiries about the 
land, paid no attention to it, and furnished no money for the payment of taxes or 
other expenses. It does not appear that the land was productive. Hcld, that 
plaintiff was gullty of lâches, and oould not hâve an accounting from the attorney, 
or recover the land from his grantees. 

2. Same— Feueral Coubts— State Statutes of Limitation — Trusts. 

A suit in a United States court for the district of Minnesota, against said attor- 
ney and his grantees, to recover the land, is barred under St. .Minn. 1878, c. 66, § 6, 
subd. 7, which provides that "actions to * * *. compel an accounting, when the 
trustée has negleoted to discharge his trust, or has repudiated the trust relation, 
* * * muBt be brought withln six years ;" since United States courts, while not 
controUed by the law and practice governing state courts, will f ollow them when 
justice will besubserved thereby. 

S. Same — Excuse pob Delat— Absence pbom StatB — Povebtt. 

Neither absence from the state nor poverty or inability to pay the expenses of 
litigation will excuse the owner's lâches. 

4. Pleading— Allbging Conclusions. 

It is not a sufflcient averment of the attorney's ability to pay taxes ont of the pro- 
ceeds of the land to allège, merely that the land was of great value, and the pro- 
ceeds were ample, and more, to pay ail taxes and expenses, but the facts should be 
alleged. 
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5. Samb. 

An allégation that the land was sold under "a pretended judgment, » » • 
which was informai, irregular, and void, " is not aufacient to raise any question of 
the validity of the iudgment. , 

In Eqnity. Bill to recoyer land, enforce an implied trust, and for an 
accounting. On demurrér to bill. 

The following are the material averments of the bill: 

(1) January 1, 1863, complainant obtained patent from the government 
for the 8. W. J of the N. ïï. J o£ section 5, township 49 N., range 14, to- 
gBther with other lands. Patent recorded January 26, 1863. Complainant, 
June 6, 1863, removed to Canada, leaving the property in charge of hia 
net)hew, Pierre Etu, as hia-agent, gave him a warranty deed of the property, 
intended as a power of attotney, that he might mailage the property, stating 
iri thedéed $100 as the considération price. This deed was recorded. July 
7, 1864, complainant returned to St.' Louis coUnty, Minn. Pierre Etu liad 
then réttioved to Canada. ■ He reConveyed to complainant by a deed executed 
ih the French language, according to the laws of Canada," not witnessed or 
àclinoWledged, accoMingto the laws of Minnesota. ïhisdeed was recorded 
Octobèr 21, 1867. 

(2) Sejjtember, 1870, complainant desired to remove to Marquette, Mich. 
On the 24tti of that month exebuted power of attorney to Richard G. Cobuin; 
recorded May 4, 1874. The right of substitution was contaiued in the power 
of 'attorney, which is attached to the bill as Exhibit A. 

'(3) Goburn, March 7, 1874, executed a substitution of attorney to James 
Bardon-, which was recorded May 4, 1874. Copy attached to bill as Ex- 
hibit B. j 

(4) Barden, contrivîng how to defraud complainant, while aeting as his 
agent under the power of attorney, May 13, 1874, quitclaimed this property 
in the namè of NaddO, by himéëlf; as attoïney iti fact, to John Q. Iliibbard, 
and on thehextday, thé i4th bf Ma,y, 1874, Hiibbard reconveyed tlie same 
property' babk to James Bardon individùally. The considération price stated 
in each ôf those deeds was one dollar, which was the only considération 
which passed between them. Both of thèse deeds were quitclaims. The 
deed from ïfaddo, by Bardon as attorney; ta Hubbard was recorded May 16, 
1874, twbdays after Hubbard had reconveyed to Bardon; but the deed from 
Hubbard to Bardon was retained by Bardon unreeorded for over a year, 
tboiigh he had it at thè titiie that the deed by him to Hubbard was recoided, 
and heohty recorded it upon the 4th of June, 1875. A copy of the deed by 
Naddo, per Bardon, as attorney in fact, to Hubbard is attached to the bill as 
Exhibit C, and a copy of the deed by Hubbard to Bardon attached to the 
bill as Exhibit D. 

(5) Bardon on May 14, 1876, procured a guitclaim deed of the property in 
question from Pierre Etu, represeritîhg to Étb that there was some defect in 
the conveyan'ce ■ft'hich said Pierre Etu had tdade to Naddo July 7, 1864, in 
Erench, wiilch should be rectifled. On that représentation Etu made a quit- 
clainu deed to Baidon. After procuring the quitclaim from Etu, Bardon re- 
corded on June 4, 1875, the quitclaim deed he got from Hubbard, and the 
one which he got from Etu. 

(6) J. D. Bnsign brought attacbment suit in the district court of St. Louis 
county against complainant, and obtained a pretended i'udgment for asmall 
araountv wliich was informai, irregular, and void. A sale was made by the 
sheriff of this property on said judjjmentto John C. Hiinter, for the sum of 
$400; $190.53 being the claim of JBnsign. The complainant never received 
the balance of the !iS400. Sherifï's certiticate of purcliase was issued to Hun- 
ter and Philip S. Harris March 10, 1873, which was recorded. Hunter as- 
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signed his claim to the Duluth Savings Bank, which assignment was recorded. 
Harris quitclaimed his interest to James Bardon for ^40, July 15, 1875. 
June 18. 1876, the savings bank quitclaimed to Bardon for $10. Harris also 
quitclaimed to Bardon. ïhese quitclaims were ail recorded; thus canceling 
this pretended judgment. 

(8) Bardon, June 4, 1875, allowed this property to be sold by the auditor 
of St. Louis county for back taxes of 1872, and Bardon bid in the tax in his 
own individual name, he taking a tax-deed to himself for the tax; his power 
of attornuy from the complainant standing uncanceled. 

(9) Bardon, whjle still acting as the agent of complainant, the power of 
attorney being uncanceled, allowed the said property to be sold in 1878 for 
the back taxes of 1874, and procured them to be bid ofE in the name of his 
sister, Mary Bardon. Bardon also permitted the land to be sold for the back 
taxes of 1878, and bid the same ofE in his own name. 

(10) Mary Bardon quitclaimed her tax-title to James Bardon September 
25, 1879. AU of said conveyances pf tax-titles were recorded. 

(11) ïhe power of attorney by substitution to Bardon still continued upon 
the record uncanceled, and has so continued until the présent time. Never- 
theless, Bardon, while being the agent of the complainant, fraudulently and 
wrongfully conlrived to deiraud the complainant, and took the deeds from 
Hubbard, Harris, the Duluth Savings Bank, Mary Bardon, and the tax-deeds 
referred to, and then assumed, without the knowledge of the complainant, to 
be the owner of the property in his Individual right. The complainant has 
been absent from St. Louis county sioce the giving of the power of attorney 
to Coburn, in Marquette county, Mich., and then in Canada, and has not un- 
til recently known of thèse fraudulent attempts on the part of Bardon. And 
complainant allèges that, since the making of the power o£ attorney to Co- 
burn, the property has been of large value, and the proceeds from the use of 
the same from the very ârst were ample, and more than ample, to pay ail 
taxes and expenses that could legally be brought against the land, and that 
the land has steadily increased in value since that time. That at the time of 
the giving of the power of attorney to Coburn the property was worth at l.east 
from $8,000 to $10,000, and it was worth that when Bardon conveyed the 
same, in the name of the complainant, to Hubbard for $1, and took a deed 
back to himself for the same amognt. Complainant allèges that ail this time 
Baidon has held the title as trustée for him, and that ail the outstanding 
claims against the property which he has procured in his own name he holds 
as trustée for complainant, and that Bardon has acquired no personal équita- 
ble right or title to the property. That Bardon received and continues to hold 
the suid iajid in trust. That the nature of a trust relation between complain- 
ant and Bardon f ully appears upon the records of the county where the land 
lies. That this power of attorney by substitution stands uncanceled or dis- 
çharged. That Bardon had no power to sell the property in his own name. 
That the conveyance to Hubbard was fraudiileiit and void. That complain- 
ant has never disposed of, or authorized any one to dispose of, his rights, ex- 
cept under the conditions of the powers of attorney set f orth In the bill. 

(12) Complainant is informed that Bardon assumed to sell In his own Indi- 
vidual namè the said property to Henry W. Sage for $2,250, and deeded the 
same to him on February 4, 1880, which deed was recorded. Henry W. Sage 
and wife assumed to convey an undivided quarter interest to Sophronia Dean 
and Joël W. Glode, executors of the estate of Warren H. Dean, and that Glode 
and Dean, as executors, conveyed an undivided one-quarter interest in the 
land to the défendant Frederick W. Paine for $2,800. Bardon and wife, No- 
.vember 16, 1885, conveyed by quitclaim to Henry W. Sage for $2,500, and 
Henry W. Sage conveyed an undivided three-quarters interest to Frederick 
W. Paine for $7,500, and on June 19, 1886, Paine platted the land into the 
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West Park division of Duluth, which plat was recorded August 30, 18SG. 
Then foUow numerous conveyances to the various défendants in tlie bill, by 
quitclaims, spécial warranty, and warranty deeds, — conveyances of al) forms. 

(13) In paragraph 13, appearing upon page 42 of the bill, complainant al- 
lèges thatfor the last 10 or 12 years lie lias resided in Canada; that he has not 
until quite recently learned of tlie extent to which tliis property has been 
transferred; that for 10 years lie has known that James Bardoii and others 
claimed that he had forl'eited his rights in the land, and that Bardon ref used 
to account to him for his transactions; that since the learning of Bardon's 
fraudaient dealings, he has been poor, and unable to pay the expenses of liti- 
gation necessaiy to enforce his rights in the court, and has been unable to 
procure, until recently, the assistance to enforce his rights. 

(14) Complainant offers as to those who hâve purchased lots and made im- 
provenients upon lots in West Park division of Duluth, and who hâve pur- 
chased in good faith, and without actual notice of the rights of your orator, 
to allow^ such défendants, for the improvements they hâve made in good faith, 
the actual value of the improvements, or to ratify and confirm their title; or 
that he will accept from such défendants who hâve made improvements 
upon portions purchased by them the différence between the amount which 
they hâve paid for the property and its improvements and its présent value, 
in settlement of his claim agaii^st such portions of the property; and offers to 
refund to the parties making such permanent improvements the value of the 
improvements, or to accept from such occupiers the différence in value be- 
tween the property so actually occupieid, and necessarily used in and about 
such industries, and the présent value of said property so used and occupied, 
in cancellation of bis title. Spécial référence is madeto section 14 of the bill 
as to this offer. 

(15) Complainant allèges that he is informed that Bardon has become 
wealthy by misappropriation of his property; that he has not accountedto 
him for his doings as trustée; and prays that he be called upon to account. 

(16) In this paragraph of the bill cornes the prayer for relief, namely, a de- 
cree that the land in question belongs tb complainant, and that défendants 
account to the complainant; that James Bardon, Jacob R. Myers, Frederick 
W. Paine, and Henry Lardner set forth a true account of ail tlieir actions and 
doings in respect to the property, and for the use and occupation of the same; 
"and that the respective rights of your orator and the said défendants be fully 
ascertained, and that the défendants may be decreed to pay to your orator 
what, if anything, shall appear on such account to be due from each of the 
said défendants, severally or coUectively," etc., and then a prayer for gênerai 
relief. 

The défendants hâve demurred to the bill on the folio wing grounda: 
(1) Because the bill is multifarious; (2) because the bill does not state 
such a case, nor contain any matters of equity entitling the complain- 
ant to any relief against the défendants. 

H. S. Loi-d, {Clark & Pearl, of counsel,) for complainant. 

E. R. Briggs, {T. C. Ryan, of counsel,) for défendants Bardon and 
Day, Merritt & Ericksen. 

Walter Ayers, for other défendants. 

Thomas, J., {a/ter stating the facts.) The view I hâve taken of this 

case reuders the considération of any proposition advanced, except the 

lâches and acquiescence of the complainant, unnecessary. In arriving at 

a conclusion, I hâve had the aid of an oi'al argument by able counsel, 

v.47F.no.l2 — 50 ■ 
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and have'been furnished with Ml ahd exhaustive briefs. Does this Mil 
show upoû its l'ace that the eompliiinaiit has been guilty of such lâches, 
and that he has so far acquiésced ih thé disposition of the prop^rty in 
question, as to warrant this court in vvithholding any relief? If so, the 
objection to the bill niay betaken by the demurrer. Maxwell v. Kennedy, 
8 How. 222; iMmdale v. Smiih, 106 U. S. 391, 1 Sup. Ct. Rep. 350; 
Speidel v. Henrici, 120 U. S. 887, 7 Sup. Ct. Rep. 610. This' action 
. was commenced in May, 1891. From the year 1870 down to the time 
this bill was filed the complainant seenis to havegivpn no attention to 
the property. His attorney was authorized to pay taxes on the land, 
and to lookafter the same until it was sold, but it does not appear that 
his attorney was furnished money with which to pay taxes, or any ex- 
pensés incident to the care ahd protection of the property. I do not 
tind any allégations in th'e. bill from which it cah béfàirly or reasonably 
inferred.that the Ifind was^ prodnct;i\^e, or yield$d any revenue whatever. 
True, there are gênerai : allégations that the land from the time of the 
niaking of the power cf. attorney to the filing of the bill was of great 
value, and that the prooeeds from the- use of the same from thefirstwere 
ample, and nàOre, to pàj' ail taxes and expenses that might be legally 
brought against the land. Thèse àyerments are mère conclusions, and 
not issujij:)Ie,%çtg, prop.e.rly pleaded,ifrom, which any: inference as to the 
.proceeds of said land can be. fairly drawn. On the other hand, the fair 
inference, from ail the allégations of the bill as to this land, is thàt said 
land was-ûncultivatèd, unproductive,and in its natural stateat the time 
of the giving bf the poWer'of attorney, excépt about four acres, which 
were pléarech' , It wais sq\â^ on executiou in^ thé'spring of 1873 for the 
suni of f4pp, uppn,,a judgment; thc),t, in view of the allégations in the 
bill respeçting.the same., must be presumed to be valid. After the year 
:of rédemption had expired, theholderâ of the title to the land obtained 
through that judiciai àsât sold their interests therein to défendant Bardon 
for àbout $60, and in the year 1880, 10 years al'tei- the exécution of the 
,pqwer of attorney, Bardon sold,: the, land to Sage for, the expressed con- 
l&;deration of $2,250. ; iDuring, ail, thèse years the complainant does not 
appear to bave furnished any money to pay taxes on the land, or raade 
any inquiries concerning the land, or given any attention to it whatever. 
True, he hâd' appointed an attorney to sell the land, to pay taxes, and 
to protect the land from trespassers. He knew that he had left an ob- 
ligation behind him, and that this land might, and, in the ordinary 
course of things, probably would, be subjected to the payment of 
such obligation. I am sti;ongly impressed with the idea, from the facts 
alleged, and the natural and reasonable inferences dèducible therefrom, 
that the complainant had ceased to take any inteirest in the land, or care 
what had or might become of it. His conducti the entire want of at- 
tention, and the disregard of his interests in it, are inconsistent with any 
other theory. Prior to the sale to Sage in 1880, the records of the 
county wherein the lands are situate contained full and fair statements 
of Bardon's doings in the promises. , From thèse records it then, at least, 
appearedclearly that Bardon had obtained the complète title in hisowh 
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name, so far as conveyances were concerned; that îs, he had obtaiiied 
deeds in his owh name to' tlie land. He gave public notice to the com- 
plainant and to the world, by thèse records, that he elaimed to be the 
real and sole owner of that land. The records show that he hàd for six 
years prior to the sale to Sage been acquiring, as opportunity offered, title 
to the land in his own name, without any attempt at concealment, ex- 
cept the neglect to record the deed from Hubbard to himself, from May, 
1874, to June, 1875, and, perhaps, allowing one sale of the taxes to be 
made to his sister, which claim of the sister, however, he obtained in 
his own name, and put the deed upon the records. Whatever may 
bave been Ëardon's secret intentions or motives, with this one exception, 
with reasonable promptness he spread upon the public records the évi- 
dences of his doings concerning the land in question. Thèse records 
were open to inspection, and accessible to complainant. For a mère 
pittance he could bave ascertained ail the facts appearing upon thèse 
records, wherever he inight bave been. Conclusive évidence of un- 
qualified répudiation of his trust by Bardon was then reasonably acces- 
sible to complainant. Bardon not only obtained the complète title in 
his own name, but, after doing so, in 1880, he sells and deeds ail the 
land to Mr. Sage, and that deed is spread upon the public records in 
the ordinary course of business. This land bas been platted, divided 
and subdivided, and conveyed, in blocks and lots, to varions parties, 
who are made défendants in this action, many of whom bave made val- 
uable improvements on the property. Complainant, admitting the long 
delay, attempts to excuse it, so as to bring his case within the équitable 
rule, requiring him to set forth in his bill what were the impediments 
to any earlier prosecution of his claim. In this regard he allèges; 

"And your orator allèges that for about ten or twelve years last jiast he 
has resided in Canada, and that the transters of the property of your orator, 
as préviously set forth, and as appear by the records of the register of deeds 
for said county, hâve been made without the knowledge and consent of your 
orator, and your orator has not until quite recently learned of the extent to 
whieh such transfers hâve been made. And your orator further allèges that 
for about ten years he bas known that the said James Bardon and others 
elaimed tl^at he had Iqst or forfeited his rights to the said land, and that the 
said Bardon refused to account to hiin for his transactions with regard to the 
same, but your orator has, during ail said time since learning of such wrong- 
ful and fraudnlent dealinga on the partof the said James Bardon,, been poor, 
and unable to pay the expense of litigation neeessary to en force his rights in 
the courts, and has been uuable to procure, until recently, tlie assistance 
neeessary to enforce his rights." 

Just when he obtained, according to his own claim, full and complète 
knowledge of ail the doings of Bardon does not appear. The allégation 
that he oiily recently acquired such knowledge is too vague and uncer- 
tain to demand the considération of this court. 

Case of Broderick's M«, 21 Wall. 519: 

"Absence from the state cannot avail.;, Parties cannot thus, by theirseclu- 
sion from the means of information, claim exemption from the la ws thatcon- 
trol human affairs, and set up a right to open up ail the transactions of the 
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past. The world must move on, and tliose who claim any interest in per- 
sons or things must be charged with knowledge of their status and condition, 
and of the vicissitudes to which tiiey are siibject. ïliis is the foundation of 
ail judlcial proeeedings in rem." 

Allégations of gênerai ignorance of things, the knowledge of which is 
easily ascertainable, is insufïicient to set into action the remetlies in 
equity. McQuiddy v. Ware, 20 Wall. 14. Nor upon well-settled équi- 
table rules can his plea of poverty and inability to pay the expenses of 
litigation necessary to enforce his rights avail him in this action. 

In DeEstrada v. Water Co., 46 Fed. Rep. 282, the court says: 

"The complainant is an ignornnt woman, unable to read or write in any 
language, and has heretofore been too poor to einploy a counselor prosecute 
her riglits. While the poverty of the complainant is muoh to be regretted, 
it does not constitute any légal or équitable ground for granting her relief 
which vi^'uld be denied to her if rich. The légal and équitable rights of par- 
ties to controversies before the courts must be administered regardless alike 
of poverty and riches. Nor is the fact that complainant is ignorant and un- 
able to read or write o£ itselt sufflcient to bring into action the aid of a court 
of equity in behalf of a claim and demand otherwise barred by lapse of time. 
Every one not under légal disability must assert his or her rights within the 
time prescribed by the rules of law or eqUity, as the case may be. It is true 
that the statutes of limitations applicable to actions at law do not apply to 
suits in equity, but courts of equity are governed by the analogies of auch 
statutes. " 

In view of the well-settled principles of equity jurisprudence to the 
contrary, I cannot hold that the alleged excuses of complainant for his 
neglect to earlier prosecute his claim arid assert his right are sufficient. 

The contention of thfe counsel for the complainant is that lapse of time 
is no bar to a subsistent trust in real property. His argument is: 

"It appears that James 'Bardon beoame the agent of Pierre Naddo March 
7, 1874, under a power of attorney previously given to Richard G. Coburn, 
and by Goburn substituted to Bardon. Bardon, on the l3th day of May, 1874, 
qiiitclaimed the property in question to ,John Q. Hubbard, and upon the next 
day, the 14th day of May, Hubbard quitclaiuied tlie same toJames Bardon 
personally. Bardon, also, May 14, 1875, the next year, procured a quitclaim 
deed Irom Pierre Etu to himseif, evidently to cover the dëfect in the record 
appearing from the failure of Pierre Etu in reconveying to Naddo July 7, 
1864, in making a proper acknowledgment, and having the paperduly wit- 
nessed, so as to entitle it to record in Minnesota, and make it notice to ail. 
Bardon also took quitclaim deed from Philip S. Harris, one from Duluth 
Savings Bank, and one ftbra Mary Bardon of exécution, pnrchases, and tax- 
titles on the property. AU of thèse couvej'ances he took to himseif, while 
he held the power of attorney from Pierre Naddo uncanceled, and without 
any notice to Kaddo that heignored thé power of attorney, and would sur- 
render the same, and i-efused to act under. it longer. It further appears that 
James Bardon, having thus procured a conveyance of outstanding clouds 
upon tlie title of Naddo to himseif, February 4, 1880, as&umed to sell the 
property, and give a warranty deed of ihe same to Henry W. Sage. This 
conveyance was clearly a fraud upon Nàddo, and void; as ail bf thèse out- 
standing conveyances to Bardon, recôivëd #hil€he 'held the power of attor- 
ney from Naddo, were taken in the law and in ôqùity for the beneflt of 
Naddo." ^ 
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His theory îs that, during ail this time, the relations of trustée and 
cestui que trust existed between the parties, and tliat whatever Bardon 
did was, in equity, in behalf ofand for the complainant, and that he is 
now entitled to an accounting and to a decree removing the clouds from 
the property, and that he be declared the légal and actual owner of the 
property. 

Upon the conceded facts of this case, I am unable to give my full as- 
sent to the contention of the learned counsei for the complainant. It is 
true that the power of attorney remained uncanceled on the records, but 
Bardon cansed to be spread upon thèse same records most emphatic, 
open, and distinct disavowals of the trust. He not only took ail deeds 
in his own name, but in 1880 he openly sold and conveyed the land to 
Sage in his own name. Complainant says that not until quite recently 
did he learn of the extent to which thèse trnnsfers were made. He knew 
that they were being made, and that Bardon was dealing with the prop- 
erty in his own name; that he was asserting rights to that property in- 
consistent with his duties as trustée, and antagonistic to the interest of 
the complainant. He admits that for 10 years he had known that James 
Bardon and others claimed that he had lost or forfeited his rights to the 
land, and that the said Bardon refused to account to him for his trans- 
actions with regard to the same. 

In view of the facts that the records were open and accessible to the 
complainant; that thèse records contained the most indubitable évidence 
of the disavowal and répudiation of the trust on the part of Bardon; 
that the complainant had been advised for over 10 years of the facts 
which he admits, and above quoted, — I think I am bound to hold that 
not only Bardon repudiated and denied the trust more than 10 years 
before the commencement of this suit, but that such disavowal of the 
trust was clearlyand unequivocally made known to complainant at least 
10 years before this bill was filed. If he was not fully advised during 
ail thèse years of the extent of Bardon's doings in the premises, and the 
full extent of the transfers, he had the ready nieans of ascertaining ail 
thèse facts. They were easily and readily accessible, and the possession 
of such means of knowledge, in equity, is the same as knowledge itself. 
New Alhany v. Burke, 11 Wall. 96-107; 2 Story, Eq. Jur. § 1521. The 
suprême court of the United States bas recently spoken upon this ques- 
tion, and I quote at length from the opinion of Justice Gray, speaking 
for the court in Speidel v. Henrici, 120 U. S. 386, 7 Sup. Ct. Rep. 610, 
as follows: 

"As a gênerai rule, doubtless, length of time is no bar to a trust clearlyes- 
tablishèd, and express trusts are not vvithin tlie statute of limitations, because 
the possession of the trustes is presnmed to be the possession of his cextui que 
trust. Prévost v. Qratz, 6 Wlieat. 481, 497; Lewis v. Hawkins, 23 Wall. 
119, 126; Railroad Co. v. Durant, 95 U. S. 576. But tliis rule is, in açcord- 
ance with the reason on which it is founded, and as has been clearly pointed 
ont by Chancelier Kent and Mr. Justice Story, subject to this qualification: 
that time begins to run against a trust as soon as it is openly disavowed by 
the trustée, insisting upon an adverse right and interest which is clearly and 
unequivocally made known to the cestui que trust; as when, for instance, 
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such transactions take place between tlie trustée and the cestui que frwf as 
would, in case of tenants in common, amonnt to an ouster of one of them by 
the other. Kane v. Bloodgood, 7 Johns. Cli. 90, 124; KoUnson v. Hook, 4 
Mason, 139, 152; Baker v. Whiting, 3 Sum. 475, 486; Oliver \. Fiatt, 3 
How. 338, 411. This qualification bas been often recognized in the opinions 
of this court, and distinctly afflrmed by its latest judgment upon the subject. 
WillUon V. Watkim, 3 Pet. 43, 52; Boone v. CJiiles; 10 Pet. 177, 223; Sey- 
mour V. Freer, 8 Wall. 202, 2ia; Baco7i v. Rives, 106 CJ. S. 99, 107, 1 Sup. 
et. Rep. 3; Phillippi v. PMllippe, 115 U. S. 151, 5 Sup. Ct. Rep. 1181. 
* * * Independently of any statute of limitations, courts of equity uni- 
formly décline to assist a person who has slept upon liis rights, and shows no 
excuse for lâches in asserting them. • A court of equity,' says Lord Camden, 
'has always refused its aid to stale demanda, where the party slept upon his 
rights, and acquiesced for a great length of time. Nothing can call forth 
this court into activity but conscience, good faith, and reasonable diligence. 
Where thèse are wanting, the court is passive, and does nothing. Lâches 
and neglect are always discountenaneed, and therefore, from tUe beginning of 
this jurisdiction, there was always a limitation to suits in this court.' Smilh 
V. Clay, 3 J3rown, Ch. 640, note. This doctrine has been repeatedly recog- 
nized and acted on hère. Piatt v. Vattîer, 9 Pet. 405; MoKnight v. Taylor, 
1 How. 161; Bowman v. Wathen, Id. 189; Wagner v. Baird, 7 How. 234; 
Badger v.Badger, 2 Wall. 87; fftime v.Beale, 17 Wall. 336; Marsh v. Whit- 
more, 21 Wall. 178; Sullivan v. Railroad, 94 U. S. 806; Godden v. Kimmell, 
99 U. S. 201. In Hume v. Beale, the court, in dismissing, because of unex- 
plained delay in suing, a bill by cestui que trust against a trustée under a 
deed, observed that it was not important to détermine whether he was the 
trustée of a mère dry légal estate, or whether his duties and responsibilities 
extended f urther. 17 Wall. 351. See, also, Bright v. Ledgertoji, 29 Beav. 
60, and 2 De Gex, F. & J. 606. " 

I am of the opinion that this action could nbt be maintained in 
the courts of this state, by reason of the fact that the claim set up in 
the bill is barred by the statute of limitations. St. Minn. 1878, c. 66, 
§ 6, subd. 7: "Actions to enforce a trust or compel an accounting, where 
the trustée has neglected to discharge his trust, or has repudiated the 
trust relation, or had fully performed the same, must be brought within 
six years." The suprême court of the state of Minnesota in Burk v. As- 
sociation, 40 Minn. 506, 42 N. W. Rep. 479, hâve held that the statute 
covers implied trusts. I see no distinction in the statute, and am of the 
opinion that it applies to a trust of the nature set up in the bill, and 
for that reason this suit could not be maintained in the state courts. If 
I am correct in this, the title of défendants rests secure, under the laws 
of the state, in the state courts.. While the state cannot control the eq^ 
uity jurisprudence of the United States courts, yet when thèse courts, 
ad ministering justice in the same state, can see that justice will be sub- 
served by following the rule adopted in the state courts, or by the légis- 
lature, they ought to, and generally will, follow the law and rules of the 
state courts. Thèse courts, acting upon the broad principles of equity, 
follow the analogy of the law generally. Equity always discountenances 
lâches, and hdlds that lâches is presumable in case where it is positiyely 
declared àt law. But, actiiig upon the spécial facts and circumstancea 
of each case, it will sometimes grant relief where the law would not, and 
withhold relief where the law would aid. 
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Upon the facts and allégations, and the natural and legitimate inferences 
deducible therefrom, upon clear prinoiples of equity jurisprudence, as 
construed by the suprême court of the United States, I think the com- 
plainant must be deemed to hâve acquiesced in the transfers to the vari- 
ous défendants now holding the title, and to hâve slépt upon his rights 
in respect thereto. He had full knowledge, or was bound to know, that 
this property was being transferred, disposed of, bccupied, and improved 
from the tiine the land was conveyed to Sage, and during ail that time 
he bas expressed no disapproval, but by his actions he bas acquiesced; 
and now he must be held to be precluded from obtaining relief in this 
court as against the défendants holding the title, or any portion of the 
title to the land in question, upon the principles of, and in aualogy to, 
estoppel. As to the said Bardon, for the reasons heretofore given, and 
upon the spécial facts and circumstances of the case,, and the rapid de- 
velopments going on in the progressive city where this land is situate, I 
think the coniplainant must be held to bave been guilty of such lâches 
as to induce this court to withhold relief. The conclusion is almost ir- 
résistible that the complainant might, and he perhaps would, havecon- 
tinued to sleep quietly and peacefuUy upon his supposed rights, had it 
not been for the quickenjng influences that bave, within a coniparatively 
récent period, raaterially appreciated the value of this property, and 
brought it intç prpminence. 

The.,demurrevs on the partof ail the, défendants mustbe sustained, 
and judgnient, dismissing the bill, must be entered, and it is açcord- 
ingly ,so ordered. 
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(CircuU Court; W. D. Tennessee. October 31, 1891.) 

tJsiTBD Btaïes Commissioners— Dockbï Pees in Criminai. Caseb. 

The deflclency bill of 1886, (34 8t. 2?4,) appropnating $50,000 for tlnîted States 
commissioners' fées, with a proviso that they should receive no docket fées, abol- 
ished such fées entirely for the future. U. S. v. Ewing, 11 Sup. Ct. Rep. 743, aud 
U. S. V. McDernwtt, là. 746, foUowed. 
Samb^Fbks roB Drawing Complaints. 

United States commissioners are entitled to fées of 30 cents per folio of 100 words 
for drawing complaints in criminal cases, aiid also to fées for the jurats, or certifl- 
cates to thè oaths of afflants to such complaints< U. S. v. Jîlwing, 11 Sup. Gt. Rep. 
743, and U. S. v. McDermott, Id. 746, followed. 
Same— Fées pob Filing Complaints— For Dkaftikg BAiiqBoKDS— Affidavits. 
They are also entitled to fées for flling such complaints, for drafting bail-bonds 
fou défendants, for dravying affldavits of sureties to such. bonds, touching their 
solvency and sufBciency, atid for copies of process sent to the court in cases where 
the défendants were held to bail. U. S. v. Barber, 11 Sup. Ct. Rep. 751, followed. 
Same— Fées fob Entebiko Retubns and Mittimus. 

They are also entitled to fées for entering returns of warrants and other process, 
and for issuing mittimus writs. U. S. y. Ewing, 11 SUp. Ct. Rep. 743, and U. S. 
V. Barber, Id. 751, followed. 
Same— Fées roii acknowledgments. 

They are only entitled to a single fee of 35 cents for lâie acknowledgments of ail 
the signers of bailrbonds. U. tS. v. Ewi/ng, U Sup. Ct. Rep. 743, and U. S. v. 
Barber, Id, 751, followed. 
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i. Samb— Fées por Afitiino Seal to Wabbani. 

Rev. St. U. S. § 838, gives to the clerk a f ee of 35 cents "for afflxing the seal of 
the court to àny Instrumeut, when required. " Section 847 gives to United States 
(jommissioners "tUe same compensation as is allowed to clerks for like services. " 
Section 911 provides that "ail writs and procès» issuing from the courts of the 
United States shall be under the seal of the court from which they issue. " Rev. St. 
U. S. S 1014, provides tbat for any offense against the United States the oflender 
may, by any circuit court commissioner to take bail, "and agreeably to the usual 
mode of process agaîhst offenses in the state, * * • be arrested, " etc. Held, 
that in Tennessee the commissioner is "required" to affix his geai to warrants oi 
arrest, and hence is entitled to fées for so doing. 

kt Law. 

The pétition in this suit was filed March 27, 1889, under the pro- 
visions of an actof congress approved March 3, 1887, entitled "An act 
to provide for the bringing of suits against the government of the United 
States," (chapter 359, 24 St. at Large, 505,) and daims fées for serv- 
ices rendered to the United States by plaintifl' as commissioner of the 
circuit courts oï the United States for this district from August 20, 
1886, to December 31, 1888, a period of nearly two and a half years. 
As reqtiired by the act cited, in order to give this court jurisdiction in 
such cases, the claim in this pétition "exceeds one thousand dollars, and 
does not exceed ten thousand dollars," in amount, and is founded upon 
a "law of congress," and the provisions of the act hâve been strictly fol- 
lowed in the institution of this suit, viz., the filing of a pétition, duly 
veritied, in the proper court of the district in which the plaintiff résides, 
setting forth "the full name and résidence of the plaintiff, the nature of 
Lis claim, and a succinct statement of the facts upon which the claim 
is based, the money claimed, * * * and praying the court for a 
judgment or decree upon the facts and law." Plaintiff has given the 
usual prosecution bond according to the practice of the court, has caused 
a copy of his pétition, duly certified, to be served upon the district at- 
torney of this district as shown by that officer's receipt on file in the case, 
and has mailed a copy of the same by registered letter to the attorney 
gênerai of the United States, as appears by the Memphis post-office reg- 
istry receipt to the plaintiff, and the registry return receipt of the attor- 
ney général, both of which are filed hère, as well as plaintiff's afïidavit 
of such service and mailing. The usual order granting leave to file this 
pétition was duly entered. Within 60 days after the filing of the péti- 
tion the district attorney appeared, and puaded — First, nU débit; and, 
second, piiyment; and issues hâve been made up. The plaintiff has also 
filed a certificate of the clerk of this court showing his appointment as a 
commissioner thereof on the 22d day of June, 1873. 

On May 6, il889, an agreement, signed by the plaintiff and the dis- 
trict attorney, was filed in this case, which stipulâtes, among other things, 
os follows: , 

"(1) That the petitioneris a citizen of Tennessee, residing in Shelbycounty, 
and has been for many years, and that from before August 20, 1886, to the 
présent time, he has been a commissioner of the United States circuit courts 
for this district, under due and proper appointment and qualification. 

"(2) That as such commissioner, and during the period of time set forth 
in this cause, preliminary examinations for criminal offenses against the 
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laws of the United States welre had before him of the persons named in the 
Bchedule or account annexed to the pétition in tliis cause; and that the per- 
sons thierein named, as having given bail-bonds in eriminal cases before him 
as commissioner, were arrested by the marshal under proper process, and 
taken before him for that purpose. 

"(3) ïhat the account so annexed to the said pétition was made by the pe- 
titioner, and may be talsen as bis déposition of the facts stated tberein, and 
submitted in évidence as such. 

"(4) That the services for which the petitioner in Ihis cause claims com- 
pensation were in fact actually rendered by him as such commissioner in 
eriminal cases duly instituted bythe United States for violations of its pénal 
statutes. 

"(5) That accounts for ail his commissioner fées in the cases enumerated 
in petitioner'ssaid schedule, including thosesued for in this cause, bave been 
duly and according to law presented to and approved by the court in the 
présence of the district attorney in the manner prescribed by the act of con- 
gress approved February 22, 1875, (Supp. Rev. St. pp. 145-147,) and subsé- 
quent acts of congress, and that the same hâve been duly presented for pay- 
mènt to the proper accounting officers of the United States at Washington, 
D. G., and hâve been audited, and that payment of the items herein sued for 
has been refused by the défendant at the office of and by the first comptroller 
of the treaaury." 

The petitioner in the scfeedule to his pétition has shown by items the 
varions fées so disaliowed to him in each case sépara tèly, giving in dé- 
tail his account in which the same were charged, and the name of the 
défendant in the case in which the services were rendered for which the 
fées are claimed. There are in ail eight of thèse accounts, each being 
for three or six months' services, and in petitioner's recapitulation and 
analysis of thèse disaliowed fées they can ail be reduced to the eleven 
foUowing classes: 

1. Tees for making dockets and indexes, etc., • 

2. " " drawing complaints, eriminal cases, 

3. " " " certificates to oaths, same, 

4. " " filing complaints, eriminal cases, - 

5. « •' afflxing seals to warrants, etc., • 

6. " " drawing bail-bonds, eriminal cases, 

7. " " taking acknowledgments to bail-bonds, 

8. " " drawing sureties' affldavitsto " " 
9 " " entering returns of warrants, etc., • 

10. " " issuing mitiimus writs, - 

11 " " copies of process for court, ci-iminal cases, 

Making in ail the sum of • • • 

John B. Chugh, pro se. 
S. W. Hawhins, Dist. Atty., for the United States. 

Hammond, J. Upon the foregoing agreement, facts, and record, the 
only thing to be determined by the court is the question whether, under 
the law, the fées are proper. Section 7 of the act of March 3, 1887, 
first above cited, provides, in cases of this kind, "that it shall be the 
duty of the court to cause a written opinion to be filed in the cause, set- 
ting forth the spécifie findings by the court of the facts therein, and the 
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conclusions of the court upon ail questions of law involved in the case, 
and to render judgment thereon." The fact of the rendition of the serv- 
ices being coneeded by the agreement precludes anyfurther necessity on 
tbe part of the court than to simply fihd the facts true as alleged in the 
pétition, leaving only conclusions of law to be reached. 

The first item, for "making dockets and indexes, taxing costs," etc., 
amounting to $610, must be disallowed the plaintifif, under the rulings 
of the suprême court in U. S. v. Emng, 140 U. S. 142, 11 Sup. Ct. Rep. 
743, and V. S. v. McDermott, 140 U. S. 151, 11 Sup. Ct. Rep. 746. 

The second item in plaintiff's pétition is for $92.10 fées for drawing 
complaints in criminal cases. Thèse complaints are sworn to, and each 
is the basis upon which the warrant in the case issued. In the eight 
différent accounts, in which thèse fées are hère sued for, there was no 
uniformity in the late comptroller's rulings, — in four of them petitioner 
was disallowed ail over two folios for each complaint; in two, ail over 
three folios; in another, ail the fées; and in still another, noue were dis- 
allowed. There is no claimhere, and cannnot be, that undue prolixity 
has been employed, or that there has been any attempt to thus increase 
thèse fées. They must therefore be allowed the petitioner under the ex- 
press authority of U. S. v. EvÀng, supra, and U. S. v. McDermott, supra, 
as well as U. S. v. Barber, 140 U. S. 164, 11 Sup. Ct. Rep. 749, and 
U. S. V. Barber, 140 U. S. 177, 11 Sup. Ct. Rep. 751. The plaintiff 
has charged thèse fées at 15 cents per folio of 100 words, while, under 
the cases cited, the suprême court has decided that he is entitled to re- 
ceive 20 cents per folio, or one-third more than $92.10, or in ail thesum 
of $122.80, which is hère ^llowed. 

The fées in. the third item Of this pétition, for drawing "jurats" or 
"certificates" to the oaths of affiants to such complaints, should also be 
allowed in the sum of $34.20. U. S. v. McDermott, supra; U. S. v. Bar- 
ber. 140 U. S. 164, 11 Sup. Ct. Rep. 749. 

The foiirth item of plaintiâ''s pétition is for filing such complaints, 
13.20; the sixth, for drafting bail-bonds of défendants, $16.20; the 
eighth, for drawing the affidavits of sureties to such bonds, touehing 
their solvency and sufficiency as bondsmen, $7.95; and the eleventh, 
$43.20, for copies of process sent to the court in cases where défendants 
were held to bail, The suprême court holds in U. S. v. Barber, Id., 
that commissioners are entitled to thèse fées, and it follows that peti- 
tioner is entitled to ajudgment for them hère as claimed. 

In U. S. V. Emng, 140 U. S. 142, 11 Sup. Ct. Rep. 743, the fées of 
commissioners for "entering returns" of process issued by them, as well 
as their fées for issuing "temporary mittivius writs," were held to be 
proper charges against the government. The petitioner is therefore en- 
titled to recover the $14.25 claimed in the ninth item of his pétition, 
and the $9 claimed in the tenth item. 

The seventh item hère is $121, charged at 25 cents each for the ac- 
knowledgments of the principal and sureties to bail-bonds taken by him. 
In U. S. V. Ewing, supra, and U. S. v. Barber, supra, the suprême court 
lias decided that the commissioner is only entitled to a single fee of 25 
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cents for ail the acknowledgments to a single bond. TJnder this ruling, 
an examination of the schedules to this pétition shows, and the district 
attorney and petitioner agrée, that the recovery should be for the suni 
of 113.50, there having been 54 such bonds taken, in which ail fées for 
acknowledgments were disallowed at the treasury department. The re- 
mainder of this item, being $107.50, must be disallowed to the plain- 
tiff. 

The next item in plaintiff's pétition is the fee of 20 cents for affixing 
his commissioner's seal to warrants, writs of mittimus, etc., issued bj^ 
him upon preliminary examinations, and amounting to $141.40. Sec- 
tion 828, Rev.. St., gives clerks, "for affixing the seal of the court toany 
instrument, when required, twenty cents;" and the petitioner hère 
claims under section 847, Rev. St., "the same compensation as is al- 
lowed to clerks for like services." Section 911, Rev. St., contains the 
enactment of congress regulating the "sealing and testing of writs," and 
provides that "ail writs and processes issuing from the courts of the 
United States shall be under the seal of the court from which they is- 
sue, and shall be signed by the clerk thereof;" hence, as to writs issued 
by clerks of the fédéral courts, the seal is "required." That a "warrant 
or writ" is an "instrument," within the intent and meaning of thèse two 
sections of the statutes, there can be no doubt; and section 6, in the ôrst 
chapter of the Revised Statutes, containing définitions, provides how 
seals shall be affixed "to any commission, process, or other instrument 
provided for by the laws of congress." So that, in case of clerks, the 
plain reading of the statute gives the 20 cents for affixing the court seal 
to any writ, the same being an "instrument." The argument that sec- 
tion 828, Rev. St., giving a fee of one dollar "for issuing and entering 
every process," etc. , covers every charge in respect of and concerning the 
writ, is whoUy untenable, because a subséquent part of the section in 
terms provides a fee for "entering" the "return" of it, and this service 
might just as well be said to be embraced in the one-dollar charge as 
the fee for affixing the seal, also expressly given. In the récent case of 
McKinstry v. U. S., 40 Fed. Rep. 813, Paedee and Lamae, JJ., lay 
down the principle to be followed in the construction of Ihese statutes 
giving fées, that where the service is required by law of an officer, who 
has performed it, and the statute allowing the officer's compensation "ad- 
mits of two interprétations, the words should be construed liberally in 
favor of the officer, and not strictly in favor of the United States." 

This leaves for considération the question whether a seal is "required" 
to be affixed by a commissioner of the circuit courts to a warrant issued 
by him to procure the arrest for preliminary examination of the défend- 
ant named therein, and charged with the commission of a crime or vio- 
lation 01 the pénal statutes of the United States. The authority for the 
issuance of such warrants, and the holding of such preliminary examina- 
tions, is coDtained in section 1014 of the Revised Statutes, under the 
head of "Criminal Procédure," which provides that "for any crime or 
offense against the United States the offender may, by any * * * 
commissioner of a circuit court to take bail, * * * and agreeably 
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to the usual mode of process against offenders in the state, and at the ex- 
pansé of the United States, be arrested, and imprisoned or bailed, as 
the case may be, for trial before such court of the United States as by 
law bas cognizance of the offense." At common law, according to 
Blackstone, "the warrant ought to be under the hand and seal of the 
justice," etc. 4 Bl. Comnri. 290. And in 2 Bouv. Dict. tit. "Warrant," it 
is said: "A warrant should regularly bear the hand and seal of the 
justice, and be dated." In Tennessee, such seal is necessary, as bas been 
expressly decided in Tackett v. State, 3 Yerg. 392, where défendant was 
indicted for and convicted of murder. The deceased was a constable, 
and bad a magistrate's warrant for the defendant's arrest, and inattempt- 
ing to exécute it he was resisted and killed by the défendant. The 
court finds that "the warrant was in the usual form, exceptthat it issued 
under the hand of the magistrate alone, without affixing bis seal thereto;" 
and, in reversing the sentence of death, Peck, J., for the court, saj's: 
"The autborities amply sustain the position of the counsel for the pris- 
oner that a warrant commanding an arrest on behalf of the state, not 
having the magistrate's seal, is void;" citing 2 Inst. 52; 1 Salk. 174; 1 
Haie, P. C. 577; 2 Haie, P. C. 110, 111; 2 Hawk. P. C. c. 3, § 21; 
Com. Dig. "Improvement," H, 7; 4 Bl. Comm. 290, (quoted supra;) 
and State v. Curtis, 1 Hay w. (N. C.) 471 . And this case bas been recognized 
in later décisions. Bell v. Farnsivorth, 11 Humph. 609; Galvin v. State, 
6 Cold. 283, 291. 

The form of the teste to warrants and other writs in use by the com- 
missioners in this district is, and for many years bas been, as follows: 

"Given under my hand and officiai seal this day of , 18 — , 

and of the independence of the United States the year;" to which 

the commissioner adds bis officiai signature, and affixes or impresses bis 
seal of office; and such is the form used by the petitioner on the writs 
issued by bim, the fées for which he is hère claiming. This is also sub- 
stantiallj' the form laid down by ail the books of procédure, every one 
of which, so far as I bave observed, provides for the affixing of thecom- 
missioner's seal to a writ issued by bim. Roe's Crim. Proc. pp. 118, 
119; Bump, Fed. Proc. 912, 914; Field, Fed. Courts, 786, 796, 798. 

The petitioner's officiai seal having been duly affixed to the writs is- 
sued by him as charged for hère, the same having been done in pursu- 
ance of a praetice of long standing in this district, and in accordance 
with the requirements of the law, and the fées therefor being prescribed 
by statute, the plaintiff is entitled to judgment for them. Fish v. U. S., 
36 Fed. Rep. 677, 681. It follows, therefore, that a decree or judg- 
ment should be entered in favor of the petitioner against the United 
States for the sum of $405.70, in accordance with the foregoing opinion, 
and for costs, and it is so ordered. 



TJNITED STATES V. OWEN. 797 

United States v. Owen et al. 
(District Court, D. Vermont. Ootober 33, 1891.) 

1. United States Consuls— Clerk Hiee — Acxiox on Bond. 

In an action on the officiai bonâ of a United States consul, the condition of which 
requires him to deliver up ail fées and moneys which shall corne to his hands, as 
provided by Rev. St. U. 8. § 1697, he is not liable for money paid, under the direc- 
tion of the State department, to a clerk appointed by the président; although Rev. 
St. U. S. § 1696, provides that the only allowance to any vice-consulate or cousular 
agency for expenses shall be an amount sufBoient topay for stationery and postage 
on officiai letters. 

a. SaME— ACCOUNTING— MONET PaID ET MiSTAKE. 

Where a United States consul has paid over to the United States moneys belong- 
ing to himself under an impression that they were fées belonging to the govern- 
ment, he is entitled, at any time before final settlement, to be credited with the 
amount thereof. 

At Law. On motion for new trial. 
Frank Plumley, U. S. Atty., for plaintiff. 
F. G. Swinington, for défendants. 

Wheelee, J. This is in an action of debt upon the bond of the 
défendant Owen, as consul at Messina, Italy. The part of the condi- 
tion in question is that he shall truly aud faithfully account for and 
deliver up ail fées and moneys which shall corne to his hands, etc. 
The books of the treasury department show $1,251.69 due from him. 
Besides this balance, he has paid $895.66 for clerk hire under orders 
ofthe state department; $202.98 for stationery for the consular agency 
at Catania under his charge; and $170.50 erroneously supposed to be- 
long to the governrnent, but in fact belonging to himself. If allowed 
thèse items, he would hâve a small balance in his favor. Allowance of 
them is understood to hâve been refused because they had not been pro- 
vided for in the appropriation bills of the current years. The constitu- 
tion provides that "no money shall be drawn from the treasury but in 
conséquence of appropriations made by law." The allowance of proper 
items of expenses in the settlement of such an account would not, how- 
ever, seem to be drawing money from the treasury, within the meaning 
of this clause. But if it would be in such settlement with the officer 
himself, it might not be in an action on the bond; that would be deter- 
mined by the condition of the bond. The condition hère merely re- 
quires that the money shall be accounted for, as between the consul and 
the United States, according to the statute requiring the bond. Rev. 
St. U. S. § 1697. This consul has received moneys belonging to the 
United States. The question is whether it is accounted for according 
to the terms ofthe bond. The président was authorized to appoint con- 
sular clerks, and to fix their compensation. The clerk to whom this 
compensation was made had been appointed before this bond was given, 
but the compensation was increased during its time through the state 
department, and it was allowed in the settlement of the consul's accounts 
up to the time in question. The président would act through the state 
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department in fixing the compensation, and neither the consul or his 
sureties would be bound to look back of that department for such action. 
Wolsey V. Ohapman, 101 U. S. 755; U. S. v. Badeau, 31 Fed. Rep.697. 
The statutes provide that the only allowance to a consular agency for ex- 
penses "shajl be an amount sufficient to pay for stationery and postage 
on ofBcial letters." The stationery in question was printed blanks, 
which would seem to hâve been proper and necessary. The money paid 
over for fées supposed to belong to the government was none the less 
paid over; it was not applied where it should hâve been. The correc- 
tion could well be made at any time before the accounts should be set- 
tled, atleast, and they hâve not been finally settled before now. Thus the 
principal in the bond appears to hâve fully accounted for ail the moueys 
covered by it, and more. A verdict was directed for the défendant on 
thèse facts appearing, and a motion for a new trial entered, which is 
now, for thèse reasons, overruled. Judgment on verdict. 



McElwee V. New York Life Ins. Co. 

(Circuit Court, E. V. Missouri, E. D. October 38, 1891.) 

Life Insurance— Polict Payable to Children — Rights of Administratob. 

Where a policy of insurance on the life of a wife is made payable to her children, 
and she dies before any children are born, her exécuter oannot maintain an action 
at law for the amount of the Insurance. 

At Law. 

This was a suit on a policj^ of life insurance. The case was submit- 
ted on an agreed statement, the material parts of which are as follows: 
On or about the lOth day of July, 1889, Mary Frances Vail intermar- 
ried with one Charles F. Vail, and thereafter and until her death on the 
llth day of February, 1890, continued to be the wife of said Charles F. 
Vail. On the 24th day of July, 1889, said Mary Frances Vail, through 
her husband, Charles F. Vail, tendered a written application to the de- 
fendant Company for insurance upon her life, duly signed by her, in the 
sum of $5,000, payable to her estate. The local manager of défendant 
Company, to whom said application was submitted at the company's St. 
Louis office, declined to receive the same, and called the attention of 
said Charles F, Vail to the rule of défendant company regarding insur- 
ance upon the lives of married women, contained in a book of written 
instructions to agents, as follows: 

"A woman may effect insurance on her life for the beneflt of her husband 
if he hâve a pecuniary interest in her life, but not otherwise. She may, how- 
ever, insure for thfe beneflt of her children, or for the beneflt of any one who 
may hâve a pecutiiary interest in her life, or who may be dépendent on her; 
but évidence Of such interest or dependence must accompany the applica- 
tion." 
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Said Charles F. Vail therenpon withdrew said application, and upon 
the same day submitted for his wife an application, duly signed by her, 
for such insurance, made payable to the children of said Mary Frances 
Vail. The application was accepted by the company at its home office, 
and on the 5th day of August, 1889, the défendant company, for the 
considération in said policy expressed, executed the policy sued upon. 
Mary Frances Vail complied with ail the conditions required bj^ the 
policy of her, as the life insured under the same. She departed this life 
on the llth day of February, 1890, and at the time of the issuing of 
said policy and of her death she was a résident of the city of St. Louis, 
state of Missouri. At the time of making said application to said com- 
pany on which said policy was issued, said Mary Frances Vail had never 
had a child, and this fact was made known to the défendant company 
by the report of its médical examiner. No child was born of her body 
thereafter, nor had she any child living at the time of her death, but 
she was then pregnant with child, and she leaves surviving her a mother, 
brothers, and sisters. 

C. P. & J. D. Johnson, for plaintiff. 

F. N. Judson, for défendant. 

Thayer, J. After an attentive considération of this case I hâve con- 
cluded that plaintiff is not entitled to recover. By the terms of the 
policy the company agreed "to pay the sum of the insurance * * * 
to the children of the insured, [that is, to the children of Mrs. Vail,] 
share and share alike, or their executors, administrators, or assigna," 
and there was no change made or attempted in the phraseology of the 
promise during the life-time of the insured. The policy was obviously 
intended as a provision for soch children as might be born of the mar- 
riage between Mr. and Mrs. Vail, and for no one else. The promise was 
to pay to the children; they wére the beneticiaries. If Mrs. Vail had 
contemplated the possibility of death before she had given birth to any 
children, some provision would probably bave been inserted in the policy 
touching the disposition of the insurance money in that event. What 
such provision would hâve been it is impossible to say, and it is use- 
less to indulge in spéculation on that subject, as the court is powerless 
to make a contract for the parties covering that contingency. It can 
only enforce such a contract as the parties bave themselves made. Some 
stress is laid on the fact that, according to the rule which prevails in 
some States, Mrs. Vail retained the power, so long as she held the policy, 
to change the beneticiaries with the consent of the insurer. Kerman v. 
Howard, 23 Wis. 108; Gambs v. .Insurance Co., 50 Mo. 47. It is claimed 
that because she retained such power, her administrator may recover on 
the policy. I am unable to assent to that proposition. Even if she had 
a right to change the beneficiary, it was a mère power, to be exercised 
with the company's consent, and, as the agreed case shows, she never 
exercised it, or attempted to do so. The existence of such power, even 
if its existence be conceded, is not sutïicient to make the policy a part of 
her estate, or authorize her administrator to sue thereon. Furthermore, 
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it is said that by taking out the policy for the benefit of her children 
Mrs. Vail coristituted the défendant company a trustée for her children, 
and, the trust having failed because she died childless, that the fund in 
the trnstee's hands inures to the benefit of her estate, in the same manner 
that a fund left in trust for a giveii purpose will inure to the benefit of 
the donor or his heirs, if for any" reason the trust cannot be executed. 
It is suffi oient to say of this contention that, if the principle invoked has 
any application to the case at bar, it is only applicable to the preniiums 
actually paid up to the time of Mrs. Vail's death, and the interest ac- 
cïimulated thereon; and the remedy is in equity. Mrs. Vail did not 
place $5,000 in the hands of the défendant company to be held for the 
benefit of or in trust for her children. She contracted to pay $39.60 
quarterly, and up to the time of her death had paid onJy two quarterly 
installments. The cohtract was entered into with the expectation that 
Mrs. Vail would live many years, and that the premiums paid in the 
mean time, witli accumulated interest, would equal the face of the policy 
at the end of her expectancy. Under the circumstances, it cannot be 
maintained, even on the trust theory above outlined, that the défendant 
is liable to the plaintiff in the sum of $5,000, or in any Other sum, in a 
strictly légal proceeding. I feel satisfied that judgment should be en- 
tered for the défendant, and it is so ordered. 



Selby V. United States. 
{District Court, E. D. Missouri:, E. ». October 38, 1891.) 

1. Circuit Court Clekks— Expendituees fob.Cleek Hibe. 

Where no limitation has been placed upon t.be expenflitures of the clerks of tlie 
United States circuit courts for clerkhire, they are not liable to account for neoes- 
sary suma paid for that purpqse out of the émoluments of their office, and which 
payments bave been approved by the attotney gênerai. 

3. Same— VoLUNTAET Patmejstt. 

But where, notwithstanding this absen-oe of limitation, the flrst comptroUer of 
the treasury demanda from the clerk the payment of a speciliëd sum, claiming that 
he had expended more for clerk hire than was allowed by law, which sum the clerk 
pays over with f uU knowlsdge of ail, the facts and without d>iress of any sort, this 
is a voluntary payment, and the mohey cannot be recovered. 

At Law. 

Pétition of Arthur P. Selby, clerk of the United States circuit court, 
brought under the act of March 3, 1887, which permits suits to be 
brought against the United States to recover moneys paid to the first 
comptroUer of the treasury. 

Thomas M. Knapp, for plaintiff. 

George D. Reynolds, U. S. Atty. 

Thayer, J. The facts established on the trial of this case are stated 
with substantial accuracy in the foUowing extracts from the plaintifî's 
pétition: 
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"As clerk of the United States circuit court for the eastern district of Mis- 
souri, frora tlie Ist day of Mardi, A. P. 1883, up to and until tiie Ist day of 
July, A. D. 1885, plaintifE was not limiteJ by any action of the départaient 
of justice to any speciiic amount to be paid by plaintiff for clerk hire in said 
office of the United States circuit court for the eastern district of Missouri. 
As sucb clerk, he paid for clerk hire ont of the émoluments of his office, for 
and diuing the flrst half of the calendar vear 1885, to-wit, frora the Ist day 
of January, A. D. 1885, to the 30th day of .June, A. D. 1885, the sum of 
two thousand nine hundred and forty-six dollars; that said amount so paid 
was approved by the attorney gênerai of the United States, and plaintifE was 
allowed said amount by said attorney gênerai in the émolument return made 
by plaintiff for said first half of the calendar year A. D. 1885. Thefeafter, 
to-wit, on the 15th day of July, A. D. 1885, the said attorney gênerai, by his 
letter of said last-named date to plaintiff, limited the amount plaintiff would 
be allowed to pay for clerk liire from and afterthe Ist day of July, A. D. 1885, 
to the snm of tliree thousand dollars per annura; and thereafler, to-wit, on 
the 4th day of August, A. D. 1885, the said attorney gênerai, by his letter of 
said last-named date to plaintiff, increased the said limit of the amount to be 
expended by plaintiff for clerk hire in said otïïce to the sum of four thousand 
dollars per annum from and after the Ist day of July, A. D. 1885." 

To the foregoing the court adds the foUovving finding: 
On June 25, 1886, the first comptroUer of the treasury requested and 
demanded of the plaintifï' that he should pay over to the United States 
the sum of $946, this demand being based on the ground that he had 
not been authorized to expend for clerk hire in his ofBce a sum exceed- 
ing $2,000 for the half-year ending July 1, 1885. In accordance with 
such demand, plaintiff paid to the United States said sum of $946, 
which it received and still retains. Torecover the sum so paid plaintiff 
now sues. 

CONCLUSIONS OF LAW. 

The court holds as a matter of law that the plaintiff was under no 
légal obligation to refund to the United States said sum of $946, inas- 
much as that portion of the émoluments of his office had been actually 
expended for necessary clerk hire before any limitation had been placed 
on the amount of such expenditures. But, inasmuch as plaintiff made 
the payment in question upon request of the first coraptroller, with i'ull 
knowledge of ail the facts upon which his right to retain the money dé- 
pend ed, and without being under duress of any sort, the court further 
concludes that it was a voluntary payment, and that plaintiff cannot 
recover the money in a suit at law. It rests with congress, and not with 
the courts, to do justice and afford redress in such cases. 
v.47]r.no.l2— 51 
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United States ex, rel. McSweeney v. Fullhaet. 
{Circuit Court, W. D. Pennsylvania. September 19, 1891.) 

1. United States Mabshals— Making Abeests— Right to Use Fokcb to Pbevent 
Reoapidre. 

TJnifed States deputy-marslials hâve full powor to use ail force necessary in ex- 
ecuting prooess of the fédéral courts ; and when, af ter having legally arrested a 
man, and while conveying him to prison, they are met by a Company of his friends 
■who, they hâve reason to believe, intend to efEect a rescue, and oue of whom seizes 
thelr horses' heads, they are justified in immediately pointing their revolvers at 
him, thns causing him to desist. 

3. Same— Habeas Coepus. 

When United States marshals or their deputies are arrested by state authority 
for UBing force or threats in executing prooess of the fédéral courts, the writ of 
habeas cwvus will issue to effect their release. 

Habeas corpus to release a United States deputy-marshal from impris- 
onment by virtue of state authority for using force and threats in pre- 
venting the recapture of a prisoner. 

Walter Lyon, U. S. Dist. Atty., for relator. 

Reed, J. One Chauncy Marble was under indictment in the district 
court, charged with counterfeiting. He was called for trial at the ses- 
sion of the court held at Erie in July, 1891, and an application for con- 
tinuance made in his behalf on the ground of the sickness of a material 
■witness. After investigation the continuance was refused. On the next 
day, Marble, who was under bail, was not présent, and his counsel 
stated that they had received word that he was sick at home, some 50 
miles away. Two physicians made their appearance, and testified that 
his condition was serions, and that it would be dangerous to his health 
to bring him to Erie for trial. On the application of the district attor- 
ney, his bail was forfeited, and an order made that process, directed to 
the marshal, be issued for his arrest, which was accordingly done. At 
the samè time another order was made, directing a physician to betaken 
by the marshal, to examine into the condition of the défendant, to ascertain 
whether he could be removed from his home at that time. The mar- 
shal placed the process in the hands of H. Baring, a: regular deputy 
United States marshal, to exécute the orders of the court, and, at the 
same time, deputized Daniel McSweeney, the relator, as a deputy-mar- 
shal, to assist Mr. Baring. Taking a physician from Erie, and accom- 
panied by William McManus, an operator of the United States secret 
service, the two deputies went to the defendant's house. It was neces- 
sary, in order to reach it, to drive from Corry, a distance of 9 or 10 
miles, passing through a small town called Columbus. The défendant 
was found to be in a condition which admitted of his arrest and removal, 
and he was brought to Erie, and the next day pleaded guilty, and was 
sentenced. 

As the party returned to Corry, they drove across a short bridge, near 
the town of Columbus. At the end of the bridge quite a crowd had col- 
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lected, and, as the wagon approached, a lûan juraped out of the crowd, 
caught the horses, and said, "I want you fellows." Both Baring and 
McSweeney drew their revolvers, and, pointing them at him, told him 
to let go of the horses, which he did, and the party drove on. When 
they reached Corry the deputies were compelled to wait over night for a 
train, and duruig the evening the relator, McSweeney, and Deputy Bar- 
ing wére arrested upon a charge of "assaulting and pointing a gun at 
Frank GifTard and N. E. Dewey, constables, " etc. Mr. McSweeney pro- 
«ured bail, and was able to proceed without further interruption to Erie 
with the prisoner. He bas lately been surrendered into the custody of 
the sheriffof Warren county by his bail, and then foUowed the pétition 
in this court for a writ of habeas corpus. A day, convenient to the dis- 
trict attorney of Warren county, was at his request fixed for a hearing, 
but, when the matter was called up, no one was présent to represent the 
proisecution in the case against the défendant, and I hâve been com- 
pelled to investigate the matter without the assistance of counsel, or tes- 
timony of witness in that interest. 

The extent and nature of the powers of the courts of the United States, 
to inquire into and pass upon the validity of prosecutions under state 
laws against United States ofïicers for acts done while performing the du- 
ties imposed upon thém under the laws of the United States, which acts 
are claimed to be violations of state laws, bave lately been fully dis- 
cussed and settled by the suprême court of the United States in the Case 
ofNeagle, 135 U. S. 1, 10 Sup. Ct. Rep. 658. In that case it was held 
that a person who is in custody for an act done in pursuance of a law of 
the United States, or of an order, process, or decree of a court or judge 
thereof, or is in custody in violation of the constitution or a law or 
treaty of the United States, may, under the provisions of Rev. St. § 753, 
be brought before any court of the United States, or justice or judge 
thereof, by writ of habeas corpus, for the purpose of an inquiry into the 
cause of his détention; and the court or justice or judge is required by 
section 761 to proceed in a sunnnary way to détermine the facts of the 
case by hearing the testimony and arguments, and thereupon to dispose 
of the party as law and justice may require; that United States officers, 
and other persons held in custody by state authorities for acts which 
they were authorized or required to do by the constitution and laws of 
the United States, are entitled to be released from such imprisonment, 
and the writ of habeas corpus is the appropriate remedy for that purpose; 
that if the prisoner was held in the state court to answer for an act 
which he was authorized to do by the laws of the United States, which 
it was his duty to do as a marshal of the United States, and if, in doing 
that act, he did no more than was necessary and proper for him to do, 
he cannot be guilt}^ of a crime under the laws of the state; that when 
thèse things are shown it is established that he is innocent of anj»- crime 
against the laws of the state, or of any authority whatever; that there is 
no occasion for any further trial in the state court, or in any court. And 
in that case the petitioner, who was under arrest by state process, 
charged with murder in the killing of the assailant of Justice Field, 
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whom it was his duty as a deputy-marshal to protect, was discharged 
from custody. 

The questions, therefore, arising in this case are whether the relator, 
McSweeney, is held in the state court to answer for an act which he was 
authorized to do by the laws of the United States, — which it was his 
duty to do as a deiDuty-marshal,— ^and whether he did more than was 
■ necessary and proper for him to do. Rev. St. § 787, provides that "it 
shall he the duty of the marshal of each district to attend the district 
and circuit courts, when sitting therein, and to exécute, throughout the 
district, ail lawful precepts directed to him, and issued under the au- 
thority of the United States; and he shall hâve power to command ail 
necessary assistance in the exécution of his duty." Section 788 pro- 
vides that "the marshals and their deputies shall hâve, in each state, the 
same powers in exeouting the laws of the United States as the sheriffs 
and their deputies in such state may hâve by law, in executing the laws 
thereof." It was the duty of the deputy-marshals to exécute the process 
placed in their hands, and to arrest the défendant, Marble, and bring 
him under arrest to Erie, where the court was sitting, They had the 
right, in the performance of that duty, to use ail necessary force to make 
the arrest, and to summon to their assistance such aid as might be re- 
quired. Having arrested the prisoner, it was their duty to keep him in 
custody until further order of the district court, and in the performance 
of that duty they had the right to use ail necessary force to prevent his 
escape or rescue, The arrest was authorized by the laws of the United 
States, the deputies were authorized to make the arrest by those laws, 
and it was their duty so to do, and the act for which it is sought to hold 
the relator in the state courts was one committed while in the perform- 
ance of his duty. In the Case of Sifford, 5 Amer. Law Reg. 659, Judge 
Lbavitt said: 

"In the first place it may be reraarked that thèse deputies were in the posses- 
sion of lawful process for the arrest of parties chaiged with a violation of the 
laws of the United States; and it may be also noticed that it was not optional 
with them whether they would serve the process, They were under the ob- 
ligation of an oatii, not only to support the constitution of the United States, 
but faithf ully and proinptly to serve ail légal process which should come into 
their hands for service, and were subject to punishment for not doing so. 
Tiiere is no question that the warrants referred to were legally served, and 
the prisoners were lawfully in the custody of the deputy-marshals. Having 
the prisoners thus in lawful custody, they had an undoubted right to use ail 
the force necessary to retaln tliem in such custody; and, in case of an open, 
undisguised attenipt to rescue them by force, they would be justified in liill- 
ing the assailants, if that were necessary to retain the possession of their 
prisoner, and such Isilling would not be a crime against the state of Ohio. " 

The same rule as to the powers of oflficers of the law is laid down in 
1 Whart. Crira. Law, §§ 406 and 407. In Murfree on Sheriffs, it is said 
of the powers of a sheriff: 

"He is authorized to use a certain degree of force to overcome opposition. 
■!: * * Having made an arrest, he is liable for the escape of a prisoner, 
and it is his duty to carry the person arrested before the appropriate magis- 
trate so that he may be dealt with according to law. [Page 628.] The 
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force which the sherifE is authorized to use in the exécution o£ crirainal pro- 
cess is limited only by the number of able-bodied men in the county. In 
proper cases he is authorized tocall out the ^osse comitatus, and that includes 
ail sucb persons. Of course it is proper to liinit the force employed so that it 
shall be commensurate vvith the duty to be discharged, but the gênerai rule is 
that inability is no excuse for the officer. He may, if resisted, repel force with 
force, and even take life, when it is made absolutely necessary by the résist- 
ance of the party sought to be arrested and those aidingand abetting liira. 
In that case tlie homicide is justifiable, because it is in furtherance of Jus- 
tice. [Page 632.] Persons who encourage a prisoner to resist, or other- 
wise espouae bis cause, may be arrested and imprisoned by tlie officer, and, 
when a prisoner is in custody of an oliicer, and under a charge of felony, a 
rescue of such a prisoner is a felony. [Page 634.]" 

And the Révisée! Statutes inake it an offense against the United States, 
punishable by fine and imprisonment, to obstruct, resist, or oppose any 
officer of the United States in serving or executing any process or war- 
rant or order of any court of the United States, or to assault any such 
ofiicer discharging such duty, or by force to set at Hberty or rescue any 
person committed for an offense against the United States, either before 
or alter conviction. 

In the Case of Sifford, supra, the deputy-marshals were held in a state 
court, upon a charge of an assault upon the sheriff, who attempted to 
serve a writ of /taèeas corpus issued under state authority, which directed 
him to take certain persons held by the deputies under process issued 
by a United States commissioner. The deputies resisted, the sheriff was 
severely wounded, but the court held that the deputies were acting in the 
line of their duty, and discharged them from custody. Similar décis- 
ions will be found in Ex parte Jenkins, 2 Wall. Jr. 521, where the court 
repeatedly discharged the deputy-marshal after each of several arrests by 
the state authorities, and in U. S. v. Jailer, 2 Abb. (U. S.) 265. It is true 
that a United States officer may be arrested for a crime not connected with 
his dutyas an arresting officer, for he is liable for his individual acts as 
other persons. Illustrations of this will be found in U. S. v. Kirhy, 7 
Wall. 482, and U. S. v. Weeden, 2 Flip. 76. The relator was authorized 
by the laws of the United States, and it was his duty, to prevent any at- 
tempt to escape on the part of the prisoner, or interférence with, or at- 
tempt to rescue, the prisoner by others, and he had the right to use the 
necessary force, or make the necessary display of force, to prevent this. 
Did he do more than was necessary and proper for him to do under the 
circumstances? This must be decided under ail the circu m stances, and 
keeping in mind the situation of the deputies when compelled to décide 
upon a course of action. Marble was accused of one of the most serions 
crimes punishable in the United States courts. Whether a felony or 
not, it was a serions offense. The relator had spent much time in in- 
vestigating the case, and believed, as he states, that Marble and his 
friends were desperate characters. Ingenuity had been exhausted to 
prevent the trial of the défendant, and he was then on his road to court, 
where he must stand trial. He was among his friends, and, in view of 
the efforts already made to prevent his trial, it was natural that the dep- 



806 FEDERAL REPORTER, Vol. 47. 

uties should expect trouble in conveying him from his home to the 
court-house in Erié. ' The deputies are suddenly confronted, in a nar- 
row passage on the bridge, by what they were justified in believing an 
assembled crowd of sympathizers with the prisoner. A man steps for- 
ward and seizes the horses, and brings theni to a stop beside the crowd. 
Under the circumstances the deputies did exactly what they should hâve 
done. If they had not done as they did, but had stopped to parley, 
and their prisoner had been pulled out of the wagon and hustled away 
by the crowd, the deputies would bave been guilty of gross neglect of 
duty. They did nothing more than was proper and necessary. Subsé- 
quent events justify their course. An abortive effort was made to hin- 
der and delay them at Corry. A oonstable named Deweymade a pitia- 
ble exhibition of himself in his efforts to detain the party, and it ap- 
pears that he was in the crowd at the bridge when the horses were pulled 
up. The man who caught the horses was not an officer. The character 
of the proceeding is shown by the release of Mr. Baring, a total stranger 
in the locality, who was also arrested, tipon his own recognizance, al- 
though charged with the serious offense of poihting a deadly weapon. 
The prisoner seemed to take in the situation when he told McManus, 
after the occurrence at the bridge, that it "was some of my fool friends 
who thought they were doing me agood turn." The proposed arrest or 
interférence with the deputies had been the subject of gênerai discussion 
in the town of Columbus that afternoon, and had caused much excite- 
ment. The conclusion is justified by the testimony that, had it not 
been for the prompt action of the deputies, and had they shown any 
hesitancy or trépidation, they would bave been involved in a serious dif- 
ficulty, which might bave resulted in the rescue or escape of the pris- 
oner, and possibly loss of life. 

It ought to be understood by this tirae that when United States ofïi- 
cers undertake to exécute the process or orders of United States courts 
they do so by authority of the laws of the United States, and not by the 
consent of any state officer; that ail power necessary and proper to ena- 
ble them to perform their duty is given by the laws of the United States, 
they being responsible like any other officer of the law for the proper ex- 
ercise of those powers; and it would seera to be proper for those whose 
duty it is to enforce obédience to law and préserve order in the state to 
extend their sj'mpathy, if they must do something, to the side of law, 
rather than in aid of persons charged with serious offenses against the 
laws of the United States. It is the duty of the United States to protect 
its officers, when performing their duty, and there is no question about 
the power to do so. The suprême court, in the Qise of Siebold, 100 U. 
S. 371, said: 

" We hold it to be an incontrovertible principle, that the govemment of the 
United Stutes may, by means of physical force exercised throiigh its ofHcial 
agents, exécute on every foot of American goil the powers and f unctions that 
belong to It. This necessariiy in volves the power to command obédience to 
its laws, and hence the power to keep the peace to that extent. * * * 
Why do we hâve marshals at ail, if they cannot phyaically lay their hands on 
persons and things in the performance of their proper duties? What f une- 
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tiens can they perform if they cannot use force? In executing the processes 
of the courts, must they call on the nearest constable for protection? Must 
they rely on him to use the requisite compulsion, and to keep the peace, whilsfc 
they are soliciting and entreating the parties and by-standers to allow the law 
to talie its course? * * * it [the United States] must exercise its pow- 
ers, or it is no government. It must exécute them on the land as well as on 
the sea, on tliings as well as persons. And to do this it must necessarily 
hâve power to command obédience, préserve order, and keep the peace; and 
no person or power in this land bas the right to resist or question its author- 
ity so long as itkeeps within the bounds of its jurisdiction." 

The relator, Daniel McSweeney, must be discharged from custody. 



United States v. Thomas. 
(District Court, W. D. Virginia. September 17, 1891.) 

Obstructixg Justice — Assaulting Witness Aftek Case Dismissed. " 

Rev. St. U. S. I 5339, providing that every person who by threats or force en- 
deavors to intimidate or impede any witness "in any court of the United States, " 
or by threats or force endeavors to impede the due administration of justice there- 
in, "shall be punished, " etc., does not apply to the act of one, who, two months 
after a prosecution against him before a United States commissioner has heeu dis- 
missed, beats a person who had appeared therein as a witness against him. 

At Law. Indictment for beating a witness and obstructing justice. 

Walter Thomas had been a witness on behalf of the United States, be- 
fore a United States commissioner in Floyd county. The commissioner, 
upon examination, dismissed the case. Two months afterwards, Walter 
Thomas was assaulted and beaten by a gang of men, at his bouse, in the 
night-time. The men who made the assault were indicted under section 
6399, Rev. St. U. S. The défendant was tried separately. Counsel for 
the défendant took the position that, as Walter Thomas was not at the 
time of the beating a witness in any court of the United States, or in any 
cause pending therein, défendant could not be prosecuted under this 
section of the statutes. The évidence developing the fact that the said 
Walter Thomas was not at that time a witness in any case before any 
court of the United States, under either recognizance or subpœna, the 
court sustained the position of counsel for the défendant. 

W. E. Craig, U. S. Dist. Atty. 

Z. G. Dobyns and B. S. Pedigo, for défendant. 

Paul, J. , (after stating the facti as above.) This is an indictment under 
section 5399, Rev. St. U. S., which provides that — 

"Every person who eorruptly, or by threats or force, endeavors to influence, 
intimidate, or impede any witness or offlcer in any court of the United States 
in the discharge of his duty, or eorruptly, or by threats or force, obstructs or 
impedes, or endeavors to obstruct or impede, the due administration of jus- 
tice therein, shall be punished by a fine of not more than five hundred dollars, 
or by imprisonment not more than three months, or both." 
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In thîscase it is shovvn by the évidence that Walter Thomas, on whom 
the alleged violence was committed, had been a witness against the ac- 
cused on a warrant issued by and tried before a United States cornmis- 
sioner. This trial was had before the commissioner about two months 
before the alleged beating took place, and the warrant was dismissed by 
the commissioner, and the relation of Thomas as a witness was endud 
with the dismissal of the warrant. At the time of the alleged assault 
he was not tmder recognizance or subpœna as a witness, nor is it shown 
from the évidence that it was contemplated by the governmeat to use 
him in the further prosecution of the case, which had been dismissed 
by the commissioner, or in any other case, eithor in an actual or contem- 
plated prosecution. His relation to the court as a witness was entirely 
severed, and he stood upon the same footing as every other citizen of the 
State, and entitled to the same protection under her laws. The court 
cannot concur in the view of the United States attorney that the protec- 
tion given a witness, under this section, foUows him after he bas been 
discharged as a witness, and the court has no further power or control 
over him as such. The court is of opinion that the protection of the 
law, under this section, is coïncident and continuons with the power of 
the court over the witness, to compel him to attend and give évidence in 
some pending case; and, when this relation between the court and the 
witness ceases, the protection of the law, under this section, is termi- 
nated. The language of the statute is, "intimidate or impede any wit- 
ness or officer in any court;" not after this relation is ended, Nor does 
the court think that the offense charged hère falls within the clause ap- 
plying to the "obstructing or impeding the due administration of justice," 
as contended by the United States attorney. This clause is intended to 
apply to acts donc to prevent the proper administration of justice in a 
pending cause, not in a cause already ended, or one not yet begun. 
While the remote effect of acts of violence of this kind may be to deter 
timid persons from putting on foot prosecutions against violators of the 
law, this cannot be said to be obstructing or impeding the due adminis- 
tration of justice, in the sensé contemplated by this section of the Re- 
vised Statutes. For injuries of the kind oomplained of bere, and sought 
to be prosecuted under this section, another section (5406) of the Re- 
vised Statutes makes provision, and witnesses who bave testified before 
the courts of the United States are not left to the mercy of combinat-ions 
of lawless men to do them injuries for having testified against them. 

The jury will find a verdict of not guilty. 
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United Staths v. Ewi: g et al. 
(District Court, D. Sou'h Dakota. Octojer 14, 1891.) 

1. INDTANS — Crimes on Réservations— Jurisdiction of United States Courts. 

Act Cong. June 30, 1884, (4 St. at Large, T29,) deflnes the territory which should 
be known as the "Indian Couatry, " including therein the région now included in the 
Dakotas, and provides that the laws of the United States relating to the punish- 
ment of crimes within the "exclusive juriadiction of the United States shall be in 
force in the Indian country, " except as to crimes commltted by Indians against 
each other. By treaty of April 19, 18.58, (11 St. at Large, 743,) virith the Yankton 
tribe, whereby certain lànds were ceded, and 400,000 acres reserved to the Indians, 
the United States agreed to protect them in their possession thereof, and also in 
"their persons and property therein during good behavior. " Act Cong. March 2, 
1861, (13 St. at Large, 239,) "creating the territory of Dakota, pi-ovldes that nothing 
therein oontained shall be construed to "impair the rights of persons or property 
pertaining to the Indians in said territory, and that ail the Indian lands therein 
shall be exoepted ont of its boundaries and jurisdiction" until title is extinguished 
by treaty with the United States. Act Cong. Feb. 32, 1889, providing for the or- 
ganization of the states of North and South Dakota, declared that " the people of 
said States do agrée and déclare that they forever dlsolaim ail right and title 
* * * to ail lands lyiug within said limits, owned or held by any Indian or In- 
dian tribes, " and that the same " shall be and rem ain nnder the absolute j urisdiction 
and control of the congress of the United States. " Heltî, that the United States 
district court bas j urisdiction bf an indictmént against a whlte nian for stealing the 
horses of an Indian on the Yankton réservation, under ActCong. April 30, 1790, (Rer. 
St. % 5356,) vfhich provides for the punishment of larceny committed "within any 
of the places under the sole and exclusive jurisdiction of the United States. " 

2. Indtotment— Venue. 

An indictmént for a larceny committed "in the county of Charles Mix, in 
the district aforesaid, and at a place in said county of Charles Mix within the 
Great Sioux Indian réservation and within the Indian country, " sufiiciently allèges 
the venue, although the name "Great Sioux Réservation" is more properly appli- 
cable to another Sioux réservation in the state. 

At Law. On deniurrer to an indictmént for a larceny committed on 
an Indian réservation. 

Wm. B. Sterlinfj, U. S. Dist. Atty. 
Hoppaugh & Ellis, for défendants. 
Before Shiras and Edgerton, JJ. 

Shiras, J. In the indictmént found in this case the défendants are 
charged with the crime of larceny, it being averred that they, on the 
16th day of April, 1889, did steal five horses, the property of one 
Thomas Hunter, an Indian of the Sioux tribe, the venue of the offense 
being laid in Charles Mix county, in the district of South Dakota, within 
the Grreat Sioux Indian réservation and within the Indian covmtry. The 
indictmént does not state whether the défendants are Indians or white 
men; and in support of the demurrer it is urged that tliis court does 
not hâve jurisdiction of crimes committed by white men on the Indian 
réservation in Charles Mix county, or to state the proposition in the lan- 
guage used in the brief of counsel for défendants: 

"The point we make is tins: It is absolutely necessary to aver in the in- 
dictmént that the persons charged with the crime were Indians, because, if 
they were not Indians, the court would hâve no right or authority to try 
them. If thèse défendants are white men, there is no jurisdiction over them 
vested in the United States courts. If they are white men, there is no law or 
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statute under which the offense charged in the inrlictment is a crime against 
the United States, or'punishable by their authority." 

It is adniitted by counsel for défendants that under the provisions of 
section 9 of the act of congress of March 3, 1885, cdurts of the United 
States hâve jurisdiction over Indians for the offenses named therein and 
committed within the boundaries of an Indian réservation existing within 
the limits of a state, but is contended that such jurisdiction does not ex- 
ist in case the offender is a white man. The solution of the question 
thus presented requires an examination of the laws andtreaties touch- 
ing the réservation in Charles Mix county, for the purpose of determin- 
ing whether the sanie remains within the exclusive jurisdiction of the 
United States. The act of congress of June 30. 1834, (4 St. at Large, 
729,) deflned the territory that should bè known as the'"Indian Coun- 
try,''ihcluding therein thé région afterwards foruied into the territory of 

. Dakota, and further ehàeted— 
"That 80 muchxixf the laws of the United States as provides for the punish- 
mentoforinaes committed within any place within the sole and exclusive ju- 

, rîsdictiprt 0fthp United States ishtlll be in force in the Ipdian country: pro- 
vided, tliat the, sanje shaU not extend to crimes committed by one Indian 

. against the perSon or property of another." 

Byseotion 16 of the act of April 30, 1790, (1 St. at Large, 116,) it 
,was,deçlare,d "that, if any pgrson within any ofjhe places under the 
sole and exclusive jurisdiction of the United States, or upon the high seas, 
' shall take and carry away, with intent to steal or purloin, the personal 
goods of another," such person should be punished as therein provided; 
and this provision in substance has ever since been continued in force, and 
is ïioyf. fornd in section S356 of the E^vised Statutea., ; If, .therefore, a 
white man steals the property of another at any place within the exclu- 
sive jurisdiction of the United States, he.isliable.to indictment and pun- 
ishment in the courts of the United States under the provisions of this 
section of the statute; and, as already s.tated, by the^ statute ôf 1834,' the 
Indian country was expressly declared to be within such jurisdiction. 
The réservation, in Charles Mix county was establishëd by a treaty en- 
-tered into between the United States and the Yankton tribe of the Sioux 
.under date of 4pril 19) 1858, and approVed by the senate February 16, 
; 1859. , See 11 ;St. at Large, 743. By the terms of this treaty the In- 
dians ceded tQ;the United States a large; extent of territory, extending 
f from the mouth of the Big Sioux river, along the Missouri river, to East 
Medicine Knife river, saving and reserving to themselves, however, a tract 
of 400^000 acres; and in considération of such relinquishment by the In- 
dians, the United, States agreed"to protectthe said Yanktoias in the quiet 
. and peaceable possession of the said tract. of four hundred thousand acres 
of land so reserved for their future home, and also their persons and prop- 
erty tjiereoB, during good behavior on their part." Thus we find that 
the United States had notonly extended the iaws.forbidding the steal- 
ing of property and punishing the same when committed by white men 
over the Indià'n country, which included the Yankton réservation, hut 
by treaty the United States had agreed to protect the persons and prop- 
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erty of tlie Yanktons' on the réservation set apart for their occupancy; 
and, certainly, protection ta their property would include the duty of 
punishing white men who should steal such property. 

By the act of March 2, 1861, (12 St. at Large, 239,) the territory 
of Dakota was created, it being declared in the act — 

"Thatnothing in this act contained shall be construed to impair the rights 
of peison or property now pertaining to the Indians in said territory, so 
long as sucli rights shall remain unextinguished by treaty between the United 
States and such Indians, or to include any territory which, by treaty with 
any Indian tribe, is net, without the consent of said tribe, to be included 
within filé territorial liraits or jurisdiction of any state or territory; but ail 
such territory shall be accepted out of the boundaries and constitute no part 
of the territory of Dakota uutil said tribe shall signify their assent to the 
président of the United States to be included within said territory, or toafEect 
the authorlty of the government of the United States to make any régula- 
tions respeeting such Indians, their lands, property, orother rights, by treaty 
law or otherwise, which it would hâve been compétent for the government 
to make if this act had never passed." 

Certainly, under the terms of this section of the act, there was re- 
served to the United States jurisdiction over the Indian réservations, 
with full power and authority to make provision for the proper protec- 
tion of the Personal and property rights of the Indians against ail 
wrqngs committed by white men within the boundaries of the réser- 
vation. In the cases of U. S. v. 43 Gallons of Whiskey, 93 U. S. 188, 
and Bâtes V. Clark, 95 U. S. 204, the question of what is to be deenied 
Indian country is considered at iength, the conclusion being reached — 

"That ail the country described by the act of 1834 as Indian country re- 
mains Indian country so long as the Indians retain their original title to the 
soil, and ceases to be Indian country whenever they lose that title, in the 
absence of any différent provision by treaty or by act of congress." 

And in the case of Ex parte Crow Dog, 109 U. S, 556, 3 Sup. Ct. 
Rep. 396, this subject is exhaustively treated in a case coming from the 
territory of Dakota, in which it was held that the district court of 
Dakota, sitting as a circuit court of the United States, had jurisdiction, 
under the laws of the United States, over offenses made punishable by 
those laws committed within that part of the Sioux réservation which 
was within the limita of the territory ; it being further ruled that the déf- 
inition of the Indian country found in the act of 1834 — 

"Now applies to ail the country to which the Indian title bas not 
been extinguished within the limits of the United States, even when not 
"Within a réservation expressly set apart for the exclusive occupancy of In- 
dians, although much of it bas been acquired since the passage of the act of 
1834, and notwithstanding the formai définition in that act has been dropped 
from the statutes, excluding, however, any territory embraced within the 
exterior geographical limits of a state, not excepted from its Jurisdiction by 
treaty or by statute at the tlme of its admission into the Union, but saving, 
even in respect to the territory not thus excepted and actually in tlie exclu- 
sive occupancy of Indians, the authority of congress over it under the con- 
stitutional power to regulate commerce with the Indian tribes, and under any 
treaty made in pursuance of it." 
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It cçinnot, therefore, be questioned that the Indian réservation found 
within the borders of Charles Mix county forms part of what is known 
as the "Indian Country," and that the same was, so far as was neces- 
sary for the protection of the Indians, within the exclusive jurisdiction 
of the United States up to the time of the admission of South Dakota 
as a state of the Union. 

Turning now to the omnibus act of February 22, 1889, under which 
the state of South Dakota was organized, we fînd il therein provided — 

"That the people of said statesdo agrée and déclare tliat tliey forever disclaiin 
ail right and title to the unappropriated public lands lying within the bound- 
aries thereof, and to ail lands lying within said limits, owned or held by 
any Indian or Indian tribes; and tlmt, until the title thereto shall hâve been 
extinguished by the United States, the sanie shall be and remain subject to 
the disposition of the United States, and said Indian lands shall remain un- 
der theabsolute jurisdiction and controlof the congressof the United States." 

In determining the construction to be given to thèse provisions of 
the omnibus bill, great aid is derived from the ruling of the suprême 
court in the case of the Kansas Indians, 5 Wall. 737. The varions 
treaties made with the Shawnees and other tribes are cited in that case 
for the purpose of showing that by treaty the United States had un- 
dertaken the duty of protecting the persons and property of the In- 
dians upon their réservations, which duty, it was held, was not termi- 
nated by the admission of Kansas as a state, it being said : 

"If the tribal orgunization of the Shawnees is preserved intact and recog- 
nized by the political department of the government as existing, then thej' 
are 'a people distinct from others,' capable of making treaties, separated 
frora the jurisdiction bf Kansas, and to be governed exclus! vely by the gov- 
ernment of the Union. If under the control of congress, from necessity 
there can be no divided autliority. If they bave outlived many things, they 
hâve not outlived the protection afforded by the constitution, treaties, and 
■ laws of congress. * * * ïhere can be no question ofstale sovereignty in 
ttie case, as Kansas accepted her admission into the family of states on condi- 
tion that tlie' Indian rightsshould remain unimpaired. and the gênerai govern- 
ment at liberty to malie any régulation respecting them, their lands, prop- 
erty, or other rights which it would liave been compétent to make if Kansas 
had not been admitted into the Union. ïlie treaty of 1854 left theShawnee 
people a united tri be, with a déclaration of their dependence on the na- 
tional governinent for protection and the vindication of their rights. * * * 
As long as the United States recognizes their national character, they are 
under the protection of treaties and the laws of congress, and their property 
is withdrawn from the opération of state laws." 

In the case pf U. S. v. Rogera, 4 How. 667, it was held that con- 
gress may by law prqyide for the punishment of any offense committed 
by a white man or an Indian within any country occupied by the In- 
dians and liot within the limits of any state. In U, S. v. Kagama, 118 
U. S. 375, 6 Sup. Ct. Rep. 1109, after a very full discussion of the re- 
lations between the Indian tribes and the state and fédéral govcrnments, 
it is said': \'. 

"Thèse Indian tribes are the wards of the nation. They ave coramunities 
dépendent on the United States, dépendent largely for their daily food, de- 
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pendent for their political iighls. They owe no allegiànce to the states, and 
receivefromthem no protection. * * * Frora their veryweakness and help- 
lessness, so largely due to the course of dealiug of the fédéral government with 
thein and the treaties in which it has been promised, there ariaes the duty of 
protection, and with it the power. This has always beeh recognized by the 
executive and by congress and by this court whenever the question lias 
arisen." 

It was therefore held that congress had the power to define and pun- 
ish crimes committed within réservations lying within the boundaries 
of the states "relating to matters to which the fédéral authority ex- 
tends." 

. As has been already stated, we find in the treaty between the United 
States and the Yankton Sioux, whereby the réservation in Charles Mix 
county was set apart for the use of the Indians, that the United States, 
in considération of the cession of lands made by the Indians, agreed "to 
protect the said Yanktons in the quiet and peaceable possession of the 
said tract of 400,000 acres of land so reserved for their future home, and 
also their persons and property thereon, during good behavior on their 
part." Thus the United States assumed the double duty of preserving 
to the Indians the quiet possession of the réservation as their future 
iiome and of protecting their persons and property thereon, and this 
oluty and obligation still exista, never havmg been released by the action 
of the Indians or by treaty or agreement with them. To fulfill the duty 
thus undertaken, it is clear that the United States must possess the ab- 
solute control over the land included within the réservation, and also 
the right to enact ail the laws needed for the protection of the persons 
and property of the Indians on the same. The réservations and provis- 
ions fpund in the act creating the territory of Dakota and the state of 
South Dakota, whereby there is, reserved to the United States the abso- 
lute jurisdiction and control over the Indian lands, were unquestionably 
included therein for the purpose of preventing any question arising as 
to the continued power and control of the United States over the Indian 
country, such continued power and control being necessary to enable the 
United States to discharge its treaty obligations and duties to the In- 
dians. It is argued by counsel that the réservation ofabsolute jurisdiction 
and control over the Indian lands contained in the omnibus act is to be 
contined to the mère matter of the ownership of the title and control of 
the right of taxation, but such limited construction is not admissible. 
The réservation was meant to be as broad as the duty which the United 
States assumed in regard to thèse lands, which was to secure to the In- 
dians the peaceful possession thereof as their home, and to protect their 
persons and property thereon. It thus appearing that the United States 
has by treaty assumed the duty of protecting the persons, property, and 
lands of the Indians on the réservation in question, and has reserved for 
thèse purposes the absolute jurisdiction and control over the réservation, 
it foUows that the same is within the exclusive jurisdiction of the United 
States, and that, therefore, the provisions of section 5356 of the Revised 
Statules are applicable thereto, which déclare it to be an offense against 
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the Itfws 6f the United States for any one to steal the property of another 
withiri à'ûy place within the exclusive jurisdiction of the United States. 
If thi^, c'opclu&jph b^ coj;rect, it foUovi's that, if a -white man steals the 
property of aji tndian on such réservation, he commits a crime against 
the laws of the. United States, of which the United States district court 
has jurisdiction, the said act being a violation of section 5366 of the Re- 
vised Statutes; and, if an Indian commits a like act, he violâtes the pro- 
visions of section 9 of the act of 1885; and in either event the United 
States court has jurisdiction of the offenders and of the offense, and it is 
not, therefore, necessary to aver in the indictment that the défendants 
are either white men or Indians. 

It is further urged in support of the demurrer that the indictment 
is faulty because it describes the réservation as the Great Sioux réservation, 
which, it is claimed, is an appellation properly belonging to another 
réservation within South Dakota. The venue of the offense is laid in the 
indictment as being "in the county of Charles Mix, in the district aforesaid, 
and at a place in said county of Charles Mix within the Great Sioux Indian 
réservation and within the Indian country . " It is clearly charged that the 
offense was committed in the Indian country embraced within the bounda- 
ries of Charles Mix county. The Indian country within that county is a 
réservation for the Yankton tribe of the Sioux Indians, and, whether it is a 
misnomer to or not to call it part of the Great Sioux Indian réservation, no 
one would be misled by such description. The indictment is applicable 
oiîly to an offense committed in the Indian country within Charles Mix 
county, and whether that part of the Indian country is or is not a part of the 
Great Sioux Indian réservation is immaterial. The fact is that différent 
portions of the Indian country hâve been set apart as réservations for the 
différent bands to which the name "Sioux" has been applied, and in 
one sensé ail the lands thus appropriated to the Sisseton, Yankton, Ogalla- 
lah. Brûle, and other bands may be said to form the Great Sioux réser- 
vation. But, however this may be, the indictment clearly charges that 
the offense was committed in the Indian country within Charles Mix 
county, in the district and state of South Dakota, and hence the venue 
is properly laid. The demurrer is therefore overruled. 

Edgekton, J., concurs. 
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The Mibanda.* 

United States r. The Mieanda. 

{District Court, S.D. New York. August 5, 1891.) 

CcsTOMS DnTiEs — Foheion-Bdilt Vessei, — Light Moset — Collectok'3 Ceiîtieicate. 
' A foreign-built unregisterecl vessei, whlch has been purchased by an American 
citizen, the bill of sale having been thereafter reeorded in a United States custoniT 
house, after proof of tbe citizensbip of the owner, and whiçb carries tbe coUeotor's 
certificate to such f acts, is in possession of such régulât- document as is required 
by section 4226, Rev. St., and is exempt from the payment of light money, under 
section 4S35, Rev. St., on entering a port of the United States. 

In Admîralty. Suit to enforce government lien for light inoney. 

Edward Mitchell, JJ. S. Dist. Atty. 
North, Ward & Wagstaff, for the Miranda. 

Benbdict, J. The facts of this case are not in dispute. They are as 
follqyps: The schooner Miranda was built at Wiveniioe, England. In 
1886 she was purchased by George H. B. Hill, the présent claimant, 
who then was, and still is, a citizen of the United States. By such 
purchase the claimant became, and has since contiiiued to be, the sole 
owney of the schooner, and she has since her purchase been used for the 
purposes of pleasure only, never having been employed in trade or in 
any kind of Iranspprtation for hire. In the year 1886 the claimant 
produced to the collector of the port of New York his bill of sale of the 
Miranda, togetherwith proof that he was a citizen of the United States; 
and thereupon, pursuant to a gênerai régulation of the treasury depart- 
ment, the collector reeorded the bill of sale in his office, and indorsed 
thereon a certificate under hîs hand and officiai seal, stating thàt the bill 
of sale héld by George H. B. Hill "is in form and substance valid and 
effective in law, and has been duly reeorded in my office, and that the 
said George' H. B. Hill is a citizen of thè United States." The Miranda 
is enrolled among the yachts of thé Ro3'al Thames Yacht Club, and the 
claimant is a member of that club, which is a regularly organized yacht 
club of England. By section 4216 of the Revised Statutes of the United 
States— '.. . ' ' 

"Yachts belonging to a regularly organized yacht club of any foreign na- 
tion, whicjlj sliall extend like privilèges to the yachts of the United States, 
shall haye the privilège of entering or léaving any port of the United States 
withotit entering or clearing at the custom-house thereof, or paying tonnage 
■tax." , , . :: 

On the. ISth day of July, 1891, the Miranda arrived at New York 
from Vineyard Haven, Mass., and anchored off Bay Ridge, in the har- 
bor of New York; whereupon the collector of the port of New York de- 
manded payment of light money for the yacht, which being refused, 
this action was brought to collect the same. The statute relied oii by 

> Reported by Edward G. Beneflict, Esq., of the New York l)ar, . 
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the government is section 4225 of the Revised Statutes of the United 
States. That section is as follows: 

"Sec. 4225. A dutyof fifty cents per ton, to be denorainated 'light money,' 
shall be levied and cpllected on al] vessels not of the United States which may 
enter the ports of the United States." 

Tlie claimanl, among other tliings, relies upon the next succeeding 
section of the Revised Statutes, which contains the foUowing provision : 

"Sec. 4226. The preceding section shall not be deemed to operate upon un- 
registered vessels owned by citizens of the United States, and carrying a sea- 
lètter or other reguiar document issued from the custom-house of the United 
States proving the vessel to be American property. " 

The contention in behalf of the government is that the Miranda, being a 
vessel not of the United States, having been built in England, is liable to 
pay light money by virtue of section 4225, because shè has com^ to an 
anchor within the port of New York, and is not exempted from lia- 
bility to pay light money by section 4226, because, although she is an un- 
registered vessel owned b}'^ a citizen of the United States, the collector's 
certificate which she carries is not such a document as is required by the 
terms of that section. The proceeding is taken in the admiralty upon 
the ground that the statutes make light money a charge upon the vessel 
herself, and that the charge is maritime in character, and so within the 
jurisdiction of the admiralty, and mày therefore be enforced by an ac- 
tion in rem. The contention on the part of the claimant is that the Mi- 
randa is not subject to light money, because — First, she has not made 
entry at the custom-house, and is not required to make entry by virtue 
of section 4216, above quoted; second, because light money is a tonnage 
tax, and, inasmuch as thé claimant is a member of the Royal Thames 
Yacht Club, the Miranda maj' enter any port of the United States with- 
out payment of light money, by virtue of section 4216, above quoted; 
iÂird, because she does not belong to the class of vessels upon which the 
provision for light money was intended to operate ; fourth, because the 
certificate issued from the custom-house on September 15, 1886, is à 
reguiar document proving her to be American property, within the mean- 
ing of section 4226, and she is by virtue of that section exempt from lia- 
bilitj'.to pay light money. 

Careful arguments hâve been presented by the respective parties cov- 
ering ail the points above stated. The argument in favor of the propo- 
sition that the words, "enter the ports of the United States," as used in 
section 4225, refer to an entry at the custom-house; and the section 
should be construed to mean that vessels required by law to make entry 
at the custom-house, and no others, are liable to pay light monej', seems 
to me forcible, but I do not base my décision of this case upon that 
ground. This décision is placed upon the last two propositions in be- 
half of the claimant, as above stated, namely, that the document carried 
by the Miranda is such a document as is contemplated by section 4226; 
and inasmuch as the facts stated in that document hâve not been dis- 
puted, but, on the contrary, it has been proved hère that the Miranda 
is American property, she is not liable to pay light money, and is shown 
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to be exempt by virtue of section 4226. This seems to me clear. I 
cannot assent to the position talcen by the government that tlie exemp- 
tion declared by section 4226 is confined to vessels "regularly docu- 
mented," that is, vessels registered or enroUed or licensed. The statu te 
reads otherwise. It déclares in tenus that section 4225 shall not operate 
upon a vessel owned by a citizen of the United States, which, although 
without a register, or enrollment, or license, or sea-letter, does hâve some 
other regular document issued from a custom-house of the United States, 
proving the vessel to be American property. Such a document, in my 
opinion, the Miranda has. The certificate of the collector of the port of 
New York, issued under bis hand and officiai seal, and by him indorsed 
upon the claimant's bill of sale, and recorded with the bill of sale in the 
collector's office, is an officiai document, issued from a custom-house of 
the United States. It is a regular document, not only because it was 
issued in pursuance of a régulation of the treasury departraent in force 
at the time, but also because the statute (section 4226) contemplâtes, and 
therefore authorizes, the issue from a custom-house to unregistered ves- 
sels owned by citizens of the United States of a document showing the 
fact to be that the vessel is owned by a citizen of the United States. 
The object of the document is to put it in the power of the stiip-owner, 
at ail times and everywhere, to claim the exemption from light money 
■which is declared in section 4226; and, when the document contemplated 
by the statute is issued from a custom-house of the United States, it is 
regular, whether prescribed or forbidden by the secretary of the treas- 
ury. 

Furthermore, the document proves the Miranda to be American prop- 
erty, within the meaning of section 4226. The intent of the section is 
that the fact that the vessel is American property shall exempt her from 
liability ta pay light money. A ready method of ascertaining that fact 
is secured by the provision for a statement of the fact in a document 
regularly issued from a custom-house. The word "proving" is used in 
this section in the sensé of showing; making public. By the certificate 
carried by the Miranda it is made to appear that the bill of sale under 
which George H. B. Hill claims title to the Miranda has been submitted 
to the collector of the port of New York, and has been found by him to 
be "in form and substance valid and effective in law;" that is to say, is 
a genuine bill of sale, duly executed by the English owners of the Mi- 
randa, by which the vessel is made the property of George H. B. Hill. 
By the same document it is made to appear that the citizenship of George 
H. B. Hill has been inquired into by the collector, and the said Hill 
has been found to be an American citizen. From thèse findings, st^ted 
in the certificate, the conclusion follows that the fact that the Miranda 
is American property has been proved to the satisfaction of the collector. 
Such a document, in my opinion, fulfills the requirements of section 
4226. 

It is true that it nowhere appears that the facts stated in the certificate 
were shown to the collector by the oath of the ship-owner, but no statute 
has been referred to confining the collector to that mode of proof. For 
v.47F.no.l2— 52 
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ail that appears, the owner's oath may hâve been before the collector, 
but the law is complied with if the fact be shown to the collector by any 
compétent ' évidence. Moreover, the fact has been duly proved before 
the court in this case, and is not denied. How can this court be asked 
to Gondemn this vessel to pay light money, in face of the fact proved, 
that she is an unregistered vessel, owned by a citizen of the United 
States, when the déclaration of section 4226 is that such a vessel, so 
owned, is not liable to pay light money? It seems to hâve been said 
that the provision in the act of 1810 forbidding the issue of a document 
"certifying or proving" any vessel to be the property of a citizen of the 
United States, unless the vessel was entitled to such certificate on the 
30th of June, 1810, is still in force. This cannot be. The substance 
of the act of 1810 appears in section 4190 of the Revised Statutes, but 
the limitation above mentioned is omitted fromthe Revîsed Statutes, 
and therefore is no longer in forcei Section 4190, as it stands, is the 
law; and it authorizes such a document to be issued to any vessel en- 
titled thereto, and forbids the issue of such document to any vessel un- 
less she be American property. Again, it has been argued that section 
4190 forbids the issue of such a document to any vessel not owned by 
an American citizen on the day the Revised Statutes took effeet, viz., 
December 1, 1875. But there are no words in section 4190 from which 
the inteut to create such a limitation can be gathered. No such limita- 
tion was in the original act. There the limitation was June 30, 1810. 
That limitation was omitted from the Revised Statutes,^ and no words 
were inserted indicating the intention tosubstituteany limitation of time 
whatever. . If such had been the intention, it was.so easy to say so that 
the absence of any words of limitation proves the absence of an intent to 
■provide any limitation pf time. ' 

Référence has been màde, in connection with this subject, to sections 
430&aiid 4308. Thèse are sections which authorize the issue of a pass- 
•port to a vessel bound on a foreign -voyage. ' A passport is a well-known 
document, known by that: name, and it. seems impossible ta suppose 
that the words, "other document proving the vessel to be American 
property," refer to a passport. Furthermore, sections 4306 and 4308 
apply to vessels bound on a foréign voyage, and to no other. The Mi- 
rauda is not bound on a voyage, and has no occasion , for a passport. 
Thèse considérations seem to me to compel a décision adverse to the 
-government, and therefore, without passing upon any other of the grounds 
of défense taken by the clainiant, my conclusion is that, upon the 
grouud I hâve stated, the libel must be dismissed, and it is so ordered. 



WHia?E V. HUNTEB. 819 

WhITE V. HUNTER. 
(Circuit Court, E. D. Virginia. March 25, 1891.) 

1. PATEKTS for IïTVEXTIONS — CULTIVATIÎTtJ Pl.OWS— WOVELTT. 

Letters patent No. 313,394, issued March 3, 1885, to Lewis B. White forban im- 
provement in cultivating plows, consisting of a share, and a mould-board divided 
into two parts, one of which may be used alone in cultivating certain crops, is for 
a noYeland useful invention. 

2. Sajme — Anticipation. 

This patent was not anticipated by the inventions co vered by letters patent 151,744, 
164,951, 171,068, or 338,743. 

3. Same — Infkingement — Injcnction — Evidence of Acquiescence. 

To warrant a preliminary injunction against infringing a patent, it is sufflcient 
proof of acguiescenoe to show that for about six year» immedlately following the 
issuance of the patent plaintifE had manufactured the articles in large qnantities, 
had constantly and publicly proclaimed hi» exclusive right to make them, had sold 
many thousands of them to" dealers interested in contestinghis right, none of whom 
hâve questioned it, and that défendant himself acquiesced in such right until a very 
récent period. 

4. Same. 

On a question whether défendant had infringed plaintifl's patent, the former's 
confidenttal clerk and book-keeper testified that défendant had made at least 101 
plows embracing the patented parts. It f urther appeared that he had manufactured 
a caeting identical with one part of plaintifE' s plow, so that it would fit upon it, 
and that this was made with a View to be used interchangeably with like pièces on 
plaintiff's plow. Défendant also advertised that he made castings for ail the lead- 
ing plows, enumerating that of plaintifE among others. Hel-d sufflcient to show 
an infringemeot. 

In Equity. Application for injunction against infringing a patent for 
cultivating plows. 

Whitehurst & Hughes, for plaintifF. 

J. B. Sener and S. Fergiison Beach, for défendant. 

Hughes, J. Whether the preliminarj' injunction shall be granted in 
this case dépends upon three questions, viz.: (1) Whether the plow 
which is the subject of the sait is a patentable implement; (2) whether. 
the right of the patentée to the exclusive use of it was acquiesced in for 
a considérable period of time by the public, and especially by those of 
the publi(3 who were interested in deaying the right; and (3) whether 
the défendant has actually infringed the plaintiff's right. The plow un- 
der considération is known as the "Stonewall Cultivating Plow." It 
is chiefly used and prized in the cultivation of cotton and of ground 
peas or peanuts. The plow was patented in March, 1885, six years ago; 
the certificate being numbered 313,394. The parts of it in controversy 
in this case are the share and the mould-board, — the latter divided into 
two complementary parts. In the cultivation of cotton ail thèse pièces 
are used; in that of peanuts, one part of the mould-board only is usually 
used at a time, — the two parts alternately. Thèse parts are fuUy and 
aocurately described in the claim of the patentée, Lewis B. White, ac- 
companying the certificate, in paragraphs 2, 11, and 12, and need not 
be repeated hère. 

I think the combination of devices hère described, and also the form 
and structure of the devices in some of their parts, are novei, and con- 
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stitute a very useful instrument in the cotton and peanut cultivation. 
The usefulness of the plow is attested by the large number of them 
called for by the public, and by the fact that the défendant advertises 
that he manufactures and can furnish them in any amount. 

The défendant, to maintain his contention that the Stonewall plow, in 
respect to the share, the socket by which it is fitted upon the toe of the 
standard, and the double mould-board is not patentable, produces the 
opinion under oath of Mr. Ellis, a patent lawyer in Washington, in which 
it isinsisted that thèse déviées hâve been anticipated by patents 151,744, 
164,951, 171,068, and 236,743. I hâve very carefully compared the de- 
vices thus severally patented with those of the Stonewall cultivatingplow, 
and am clearly of the opinion that those senior patents are only apparent 
anticipations of the parts of the Stonewall plow under considération, and 
that thèse parts are a material improvement, if not in the gênerai 
principle, yet very decidedly in their détails of structure and method of 
combination, over the earlier devices. Therefore, I am of opinion that 
the Stonewall cultivating plow is a patentable invention of a highly use- 
ful instrument, and that it was not anticipated by patents Nos. 151,744, 
164,951, 171,068, and 236,743. 

On the second point, whether there bas been an acquiescence in the 
validity of the patent long enough to justify the court in granting a pre- 
liminary injunction, in advance of any formai adjudication of the ques- 
tion, the facts seem to be as follows: The patent was issued March 
3, 1885. The patentee's firm hâve been manufacturing the plows for 
sale ever since in large quantities, and hâve constantly and publicly pro- 
claimed their exclusive ownership of the plows, of the patent for them, 
and of the right to manufacture them; that they bave been sold by 
thousands to purchasers and to dealers interested in contesting his right in 
Virginia and other states; that ail hâve acquiesced in, and none ques- 
tioned, his right to the patent, and to the exclusive right of selling and 
manufacturing the plows, the purchasers being not only farmers, but 
dealers in plows; and that the défendant himself has acquiesced in his 
rigljts in the premises until a very récent period. I cannot but regard 
the case of acquiescence as conclusively made ont by the évidence sub- 
mitted, and must so hold. 

On the third and last point, whether the défendant has infringed 
and is infringing this patent, the évidence is as follows: W. L. Burrus, 
confidential clerk and book-keeper of the défendant, testified that the de- 
fen(îant, who is a manufacturer of plows on a large scale, has nianufact- 
ured as many as 101 of the plows etnbracing the pièces constituting the 
plow patented to plaintiff under certificate 313,394. It also appears in 
évidence that the défendant manufactures individual pièces of plow cast- 
ings that are so identical with the corresponding pièces of the Stone- 
wall plow as to fit on that plow, and are manufactured with a view to being 
used interchaiigeably with like pièces on that plow. It is also shown 
in évidence that by an advertising circular the défendant advertises to 
the public that he makes castings of ail the leadiUg plows, especially enu- 
merating, among others, those for the Stonewall cotton plow. It seems 
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to me perfectly clear that thèse facts constitute an infringemeut. I will 
sign an order for a preliminary injunciion. 

This injunction was perpetuated at the final hearing, and there was no 
appeal. 



The Médusa..^ 

The m. E. Staples. 

(District Court, E. D. New York. September 29, 1891.) 

CoSTS— Sepahate Suits Heart) Togetheb. 

The ovvner of the M. having libeled the M. E. S. for collision, the owner of the 
latter flled a libel against the M. to recover damages arislng out of the same col- 
lision. The second libel was not flled as a cross-libel, separate stipulations and a 
separate answer were filed, and the two causes proceeded to hearing and decree as 
two separate suits. Held, that the successf ul party could tax a bill of costs in each 
suit, except that, as the causes were heard together, but one proctor's docket fee 
should be allowed. 

In Admiralty. On appeal from clerk's taxation of costs. 

Julian B. Shope, for the Médusa. 

Hyland & Zabriskie, for the M. E. Staples. 

Benedict, J. Appeal is taken to the court from the clerk's taxation ot 
bills of costs in the above actions. On the 23d day of October, 1889, 
Robert Center, owner of the sloop yacht Médusa, filed a libel against the 
tug M. E. Staples to recover damages caused by a collision. Process was 
issued, stipulations for value and for claimant's costs, and answer ou be- 
half of the M. E. Staples were filed. Thereafter, Flannery and others, 
owners of the above-named tug, commenced a suit by filing a libel against 
the Médusa to recover damages arising out of the same collision set forth 
in the libel against the M. E. Staples. The second libel was not filed as 
a cross-libel ; it contained no référence to any other libel or proceeding ; 
it prayed for process in rem against the Médusa, service of which being 
waived, a separate stipulation for value and for costs was given in that 
action, and a separate answer filed. The two causes thereaiter proceeded 
as two separate actions. They were placed on the calendar by différent 
numbers as différent causes. At one time, the cause of the M. E. Sta- 
ples being reached upon the calendar, a default was taken in that action, 
and the libel was dismissed by default, which, however, was subse- 
quently opened on motion, without any référence being made to the 
other action as connected therewith in any manner, and, at the time of 
the dismissal of the libel in that action, no ordcir was made in the other 
action. No order for consolidating the causes was ever granted or ap- 
plied for. Dépositions were taken entitled in the two causes, and tlâe 
two causes were tried together as two causes, and a decree ordered in 

'iteportedby Edward G-. Benedict, Esq., of the New York bar. 
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each cause. In the first case the libelant recovered, and in the other 
case the libel was dismissed, with CQsts. The clerk has taxed a bill of 
costs in each case as if the causes were separate actions. To this the 
proctor for libelant in thé second case objects, and insists that there is 
but a single action, that the libel in the second case is a cross-libel filed 
under the 53d rule, and that there was but one cause; consequently that 
notices of trial could be served only in one cause, dépositions taken only 
in one cause, and other services rendered in one cause only. My opin- 
ion is that the practice in this case has prevented thèse libelants from tak- 
ing the ground that there was but a single cause. The second cause has 
been conducted as a separate cause from beginning to end, and the légal 
fées for services which hâve been rendered in each case must be taxed in 
each case. If a cross-libel in rem can in any case be filed under rule 53, 
(see case of The Bristol, 4 Ben. 55,) this libel was not filed as a cross-libel. 
The two causes hâve been conducted as separate causes from the outset. 
The second libel was filed as an original libel, and a biU of costs may be 
taxed in each case. As the causes were heard together, but one proo- 
tor's docket fee should be allowed. 



The Tammerlanb. 

Lambos V. The Tammerlane. 

[District Court, N. D. CctUfomia. Ootober 5, 1891.) 

1. Shipping — Pbbsonal Injuries to Sbamen— Danoerous Premisbs. 

A seamaa who was ordered to go into the hold, instead of waiting for a ladder, 
as lie was told to do, and notwithstanding there were oleats upon a stanohion ex- 
tending from the main dëok to the between-deck, which aftorded him a safe and 
easy descent, swung himself throughthe main hatch, and stepped upon the cover 
of the hatch of the between-deck, which, having been left resting against the 
stanohion, and not being fastened, as it usually was, turned, and caught him. It 
was not shown how the cover happened to be left in suoh a position. Held, that no 
négligence was shown for which the sliip was liable. 

8. Bamb— Médical Expenses— End of Votase. 

The seaman, having been well cared for and treated durlng the voyage, could 
not recorer médical expansés incurred in conséquence of Buoh injuries after Ita 
termination and his return to the port of discharge. 

In Admiralty. Libel in rem to recover damages for personal injuries 
caused by the alleged négligence of the master. 
Wm. Hoff Cook, for libelant. 
Androa & Frank, for claimant. 

Ross, J. This is a libel in rem against the bark Tammerlane, her 
tackle, apparel, and furniture, to recover compensation for an injury 
Bustained by the libelant on board the bark while in the discharge of 
his duties as seaman, and for alleged neglect and maltreatment of tb« 
officers thereafter, and for médical expenses incurred by him after tha 
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termination of the voyage. Àt the argument of the cause it was con- 
ceded that the allégations in respect to the neglect and maltreatment of 
libelant subséquent to the accident were not sustained by the évidence. 
The claini for damages against the vessel growing out of that cause is 
therefore eliminated froni the case, and there remain for considération 
but two questions: First, whether the négligence by which the accident 
happened entitles the libelant, by any recognized principles of maritime 
law, to compensation from the ship or her owners for the injury; and, 
secondly, whether the obligation of the ship to cure the libelant of the 
injury extends beyond the termination of his contract of service and bis 
return tô the port of discharge. 

The first of thèse questions was carefully considered by Judge Brown 
in the case of The City of Alexandria, reported in 17 Fed. Rep. 390, and 
the conclusion there reached, after a revievv of the authorities, that, by 
the maritime law, ancient and 'modem > a seaman, in case of an accident 
received in the service of the ship, is entitled to médical care, nursing, 
and attendance, and to cUre, so far as cure- is possible, at the expense 
of the ship, and to wages to the end of the voyage, and no more; that 
this right of the seaman is without référence to any question of ordinary 
négligence of himself or his associâtes, and is neither increaséd nor di- 
miiiishëd by the one or the other, — the only qualification arising from 
the willful and gross misconduct of himself or associate, in which case 
the expense may be charged against the wages of the wrong-doer. Ac- 
cordingly, in that case, where the cook, who was the libelant, went 
dowu the fore-hatch in the morning before light, by the direction of the 
steward, and was hot suffieiently notified of the half-open hatch below, 
and, in conséquence, fell through, and was injured, and was subse- 
quently treated and cared for at the ship's expense, and received his 
wages to the end of the voyage, and thereafter filed a libel to recover 
damages for permanent injuries, the libel was dismissed. The case for 
the libelant there was much stronger than hère; for in the présent case 
the accident to the libelant was caused in' large part, if not entirely, by 
his owh carelessuess. It occuTred on a whaljng voyage, and, being or- 
dered by the boat-header, one Wilbur, to go from the main deck into 
the hold for some purpose, the libelant, indoing so, swung himself down 
through the main hatch into the between-decks, and stepped upon the 
edge of the forward half cover of the hatch of the between-decks, which 
thereupon turned, and caught him, inflicting the injury of which he 
complaiins. The cover was raised at the time, and rested against the 
stanchions extending from the main deck to the between-decks; but it 
was not fastened, as it usuâlly was. How it happened to be left un- 
fastened on this occasion does not appear. There were cleats upon the 
stanchion, to be used in going from the main deck to the between-decks, 
arid a ladder was also sometimes used for the same purpose. The case 
further shows, however, that the men iu going below not infrequently 
adopted the means used by the libelant in the présent instance, which 
was doubtless more expeditious, but not so safe. The cleats upon the 
stanchion were for the very purpose, and afforded a safe and easy way, 
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of going do-wn. Moreover, in this particular instance, it appears that 
Wilbur instructed the libelant to wait until hegotaladder forhim, and, 
as Wilbur turned around to get theladder, libelant swunghimselfdown, 
placing his feet upon the upturned hatch, with the resuit already stated. 
That in doing so libelant was guilty of négligence does not admit of 
doubt. No négligence is shown on the part of the ship or its owners, 
unless they are to be held responsible for the fact that the cover was not 
fastened; for good and safe means for going below were provided, at 
least by the cleats upon the stanchion. As has been said, it does not 
appear how the cover happened to be left unfastened. If it be assumed 
that it was by reason of the neglect of some of the ship's company other 
than the libelant, still such a;ssumed fact would not entitle the libelant 
to recover against the ship or its owners. "By the maritime law," said 
Judge Brown in the case already cited, "the mère ordinary négligence 
of the seainan, though that be the sole cause of the accident, makes no 
différence in his right to be cured at the ship's expense, and to his wages 
to the end of the voyage. And, as his own négligence does not debar 
him from thèse rights by the maritime law, so, conversely, thèse rights 
are in no way extended, though his hurts hâve arisen by the négligent 
acts of others of the ship's company. In effect, the maritime law makes 
no account of mère ordinarj' négligence in such cases. More or less 
négligence is, in fact, to be expected; and the rules, long established, as 
regards the relief to be afforded, are irrespective of such négligence, 
whether by the seamen or others. When the owners perform ail that 
can be, reasonably done on their part, by the proper equipment of the 
vessel for the voyage, and the sélection of compétent officers and a sufii- 
cient crew, no reason exists in natural justice for holding them or their 
vessel answerable for the accidents to seamen which happen during the 
voyage, beyond the limita which the maritime law has established." 

Another case in point is that of Lloyd v. The Thereaina, 31 Fed. Rep. 
90, where the libelant, who was a stevedore, stepped on the cover of a 
scuttle in the deck of the ship, when the cover tilted, precipitating libel- 
ant through the scuttle into the hold, causing an injury, for which suit 
was brought. The évidence indicated that the scuttle was a proper one, 
of a kind in common use, and that the accident was probably due to a 
teniporary misplacement of the cover, the cause of which did not appear. 
The court held that no négligence on the part of the ship-owner was 
proved, and dismissed the libel. In the présent case I think the libel- 
ant is not entitled to recover compensation for the injury sustained by 
him. 

It is insisted, however, that he is entitled to recover $25 for médical 
expenses incurred by him aiter Jhe termination of the voyage, and his 
return to the port of discharge. The service for which this charge is 
made was an opération upon one of the libelant's kidneys, rendered 
necessary, as is claimed, by the injury he received. The proof to sus- 
tain this claim is by no means satisfactory ; but, assuming that the 
disease of the kidnej' was occasioned by the injurj' he received on board 
the bark, it does not follow that the médical services rendered him are 
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a proper charge against the vessel. The rule seems to be that the ob- 
ligation of a vessel to support and cure seamen taken sick or receiving 
injuries in the service of the ship does not extend bej'ond the termina- 
tion of the seaman's contract and his return to the port of discharge. 
Nevitt V. Olarke, Olcott, 316; The Atlantic, Abb. Adm. 451, 476; The City 
of Alexandria, supra; The J. F. Gard, 43 Fed. Rep. 92. That the.libel- 
ant was well cared for and treated during the voyage is shown by the 
évidence, and was conceded at the argument. 
The libel is dismissed, at libelant's costs. 



The Sieius, 

Papping et al. ■;;. The Smius. 

(District Court, N. D. CaUfornia. October 5, 1891.) 

1. Seamen — Wages — Beeach or Conteaot et Master— Excessive Loading— Desebt- 

INQ Vessel ik Poiîeiqn Port. 

The English merchant shipping aot, 1876. in section 25, requires British ships, with 
certain exceptioas, to be conspicuously marked with longitudinal Unes, showing the 
position of each deck above the water Une. Section 26, subd. 3, requires the owner 
êntering his ship outward from any port of the unlted kingdom to insert in the 
form of entry delivered to the coUector the distance in feet and inches of each of 
thèse Unes from the plimsol mark ; and subdivision 4 aiithorizes the collector to 
refuse to enter the ship outward» unless this régulation is complied with. By sub- 
divisions 5 and 6 the same statement must be inserted in the shipping articles be- 
fore they are signed by any member of the crew, and also in the officiai log-book. 
Subdivision 7 provides that a ship thus marked shall be kept so marked until her 
next return to a port of discharge in the unlted kingdom. Held, that the seameu 
of such a vessel are directly interested in maintaining the load-line as indicated by 
the plimsol mark, and that to load her a foot and a hait deeper, against their pro- 
test, constitutes such a breach of their agreement as wiU justify them in leaving 
the ship in a foreign port. 

2. Same— Libel fob Wages— Jurisdiotioîi of Foreign Court. 

Where seamen, upon the advice of the British consul, thus left a vessel in the 
port of San Francisco, and it appeared that she was loaded with a cargo for Chili, 
whlch was then in a state of insurrection, that her movements were uncertain, and 
her probable return to England remote, and that she was under bottomry, and lia- 
ble to be sold, the United States district court will take jurisdiction of a libel for 
wages, especially when so requested by the British consul, notwithstanding that 
the wages were payable only in England, and that the English merchant shipping 
act, 1854, § 190, provides that no seaman engagea for a voyage which is to termi- 
nate in the united kingdom shall be entitled to sue for wages in any foreign court, 
unless discharged with the sanctions therein prescribed, and with the master's 
written consent, or proves such ill usage as to warrant a reasonable appréhension 
of danger to his life if he remain on board. 
S. Same — Wages — Damages. 

It appearing that ail the seamen found employment on other vessels, no allow- 
ance will be made for their passage home, but they will be awarded wages to the 
time they left the vessel, with $10 each as gênerai damages for breach of the con- 
tract. 

In Admiralty. Libel for seamen's wages and their transportation 
home. 

Andros & Frank, for libelants. 
E. W. McGraw, for claimant. 
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Ross, J. The libel in this case is for wages of the seamen and their 
transportation home. Objection is first made by the claimant to the 
court taking jurisdiction of the cause, and, next, it is urged that the li- 
belants deserted the ship before the expiration of their contract of serv- 
ice, and thereby forfeited ail claim to wages, and, of course, to trans- 
portation. The case is this: The libelants shipped in England in No- 
vember, 1890, under shipping articles providing for a voyage from 
"Cardiff to Teneriffe, or any ports or places within the limita of 75 de- 
grees north, and 60 degrees south, latitude, the maximum time to be 
three years, trading in any rotation, and ending in the united kingdom." 
At that time the British law in relation to the plimsol mark was as fol- 
lows : 

"Section 25, Merchant Shipping Act, 1876. Every British ship (except 
ships under 80 tons register, employed solely in the eoasting-trade, ships em- 
ployed solely in fisliing, and pleasure yachts) shall be permanently and con- 
spictiously raarked with lines of not less than twelve inches in length and one 
inch in breadtli, painted longitudinally on each side amid-sliips, or as near 
tliereto as practicable, and indicating the position of each deck which is above 
water. The upper edge of each of thèse lines shall be level with the upper 
side of the deck plank next tlie water-way at the place of marking. ïhe 
lines shall be white or yellow on a dark ground, or black on a liglit ground. 

"Sec. 26. With respect to the marking of a loiid-line on British ships, the 
following provisions shall bave effect: (1) ïhe owner of every British ship 
(except ships under 80 tons register, employed solely in the coasting trade, 
ships employed solely in flshing, and pleasure yachts) shall, before entering 
his ship outwards from any port in the united kingdom for any voyage for 
which he is required so to enter her, or, if that is not practicable, as soon 
therealter as uiay be, mark upon each of her sides amid-ships, or as near 
thereto as is practicable, in white or yellow on a dark ground, or in black on 
a light ground, a circular disk 12 inches in diameter, with a horizontal line 18 
inches in length diawn through its center. (2) The center of this disk shall 
indicate the maximum load-line in salt-water to wliich the owner intends to 
load the ship for that voyage. (3) He shall aiso, upon so entering her, in- 
sert in the form of entry delivered to the collecter, or other principal otficer 
of customs, a statement in writing of the distance in feet and inches between 
the center of this disk and the upper edge of each of the lines indicating the 
position of the ship's decks which is above that center. (4) If default is made 
in delivering this statement in the case of any ship, any offlcer of customs 
may refuse to enter the ship outwards. (5) The master o£ the ship shall en- 
ter a copy of this statement in the agreement with the crew before it is signed 
by any member of the crew, and no superintendent of any mercantile marine 
office shall proceed with the engagement of the crew until this entry is made. 
(6) The master of the ship shall also enter a copy of this statement in the of- 
ticial log-book. (7) When a ship bas been marked as by this section required, 
she shall be kept so marked until her next return to a port of discharge in 
the united kingdom." 

Under this law the load-line was established and approved by the 
board of trade on the ship Sirius, then known as the "Scandinavia." 
The ship sailed for Santa Rosalia, in Mexico, thence to San Diego, and 
afterwards to San E'rancisco, at which port she secured a charter to take 
supplies to Chili; the owner then loading the ship one and a half feet 
deeper than the plimsol mark established at the time the libelants 
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shipped. They thereupon protested, and went ashore, and laid the 
matter before the British consul at the port of San Francisco, who ad- 
vised them that the act was a violation of the owner's agreement with 
them, and that they were entitled to their discharge. Acting upon this 
advice of the consul, libelants demanded their discharge, which was re- 
fused. The owner offered to increase the wages of the men, but they 
replied that they wanted their discharge first, and would then talk about 
reshipping. The negotiations continued for several days, the men mean- 
while doing their duty on board of the ship, but refusing to go to sea 
in her; the matter finally eulminating in the crew leaving the ship in a 
body on the Ist day of May, claiming a right to their discharge. The 
owner refused to pay them their wages for the time they had served, or 
to provide them with passage home. The British consul thereupon re- 
quested this court to entertain a suit on behalf of the crew, to establish 
their claim, and the présent libel was filed. 

That the court may, in its discrétion, take jurisdiction of the case is 
not disputed, but it is urged on the part of the claimant that in the prés- 
ent instance such discrétion ought not to be exercised in favor of the ju- 
risdiction. "In the absence of treaty stipulations," said the suprême 
court in the case of The Belgenland, 114 U. S. 355, 5 Sup. Ct. Rep. 860, 
"the case of foreign seamen is undoubtedly a spécial one, when they sue 
for wages under a contract which is generally strict in its character, and 
framed according to the laws of the country to which the ship belongs; 
framed, also, with a view to secure, in accordance with those laws, the 
rights and interests of the ship-owners as well as those of raaster and 
crew, as well when the ship is abroad as when she is at home. * * * 
On gênerai principles of comity, admiralty courts of other countries will 
not interfère between the parties in such cases unless there is spécial 
reason for doing so, and will require the foreign consul to be notified, 
and, though not absolutely bound by, will always pay due respect to, 
his wishes as to taking jurisdiction." In the présent case the British 
consul has in writing requested the court to adjudicate the cause. It is 
urged, however, on behalf of the ship-owner, that the request of the con- 
sul is not as convincing évidence of the wishes of his government as an 
act of its parliament; that, by section 190 of the merchant shipping act of 
Great Britain of 1854, actions of this kind are forbidden to be brought 
in a foreign country, and therefore that, notwithstanding the request of 
the consul, the court is not justified in taking jurisdiction of the cause 
on the ground that it is requested to do so by the government to which 
the ship and seamen owe.allegianc». The section cited is as foUows: 

"No seaman who is engagea for a voyage or engagement whicli is to ter- 
lïiinate in the united kingdom shall be entitled to sue in any court abroad 
for wages, unless he is discharged with such sanction as herein required, and 
with the written consent of the master, or proves such ill usage on the part 
of the master, or by his authority, as to warrant reasonable appréhension of 
danger to the life of such seaman if he were to remain on board." 

It was held in the case of TheLilian M. Vigus, 10 Ben. 386, that the fore- 
going section of the English act does not preclude seamen from main- 
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taining a suit like the présent, if it appears to the court tliat justice re- 
quires that it should entertain jurisdictiou; and that, too, in a case 
where not only the ship-owner, but the foreiga consul as welJ, protested 
against its exercise. In that case the court pointed out that the English 
courts hâve never recognized such a prohibition of a foreign law as in 
itself precluding them from entertaining suits by seamen; and MacLach- 
lan, in his work on Merchant Shipping, page 235, in referring to the 
provisions of section 190 of the act of 1854, gives it as his opinion that 
foreign courts are not likely to give eflect to them. The case at bar is 
much stronger for the libelants on this point than was that of The Lilian 
M. Vigus; for hère, not only does the foreign consul not protest against 
the exercise of jurisdiction, but expressly requests the court to adjudi- 
cate the cause. To refuse to do so, under the circumstances disclosed 
by the évidence in this case, would be to turn the libelants away with- 
out any practicable remedy for what they claim to be a grievous wrong. 
They left the ship upon the advice of their consul that there had been 
snch a breach of the contract as entitled them to their discharge, and 
after a refusai of the owner to discharge them. The ship was at the 
time loaded with a cargo for Chili, which country was then in a state of 
insurrection. Her future movements were uncertain, her probable re- 
turn to England remote. Besides, she is under bottomry, and liable to 
be sold. Should she return to her own country by the end of the three 
years, who can tell whether the libelants, who are sea-faring men, would 
meet her there? Or, if orte or more of them should chance to do so, 
how difBcult it would be for them to procure évidence of the alleged 
breach of the contract on the part of the owner. Under thèse circum- 
stances, it seems to me to be the duty of the court, to entertain and adju- 
dicate the dispute between the parties. 

It is urged for the claimant that by the terms of the shipping articles 
the wages of the libelants are to be paid in England. That is true, and 
they are payable there only, if the contract has not been broken. But 
it cannot be seriously contended that in the event the seamen should be 
discharged by the owner without cause in a foreign cduntr^?^, or so ill 
treated as to justify them in leaving the ship, or in the event of any 
other breach of the contract on the part of the owner, entitling the sea- 
men to treat it as at an end, the wages of the latter would not be imme- 
diately payable. The question the court in fhis case is asked to décide 
is whether there was such a breach of tlie contract on the part of the 
owner of the ship as justified the seamen in treating it as at an end. The 
act which it is claimed had this eflect was the conceded loading of tlie 
ship below the plimsol mark established at the time of the exécution of 
the shipping articles, pursuant to the provisions of the merchant ship- 
ping act of 1876. It is contended on behalf of the owner that the load- 
line so established did not enter into or become a part of the contract 
with the seamen; that it was "a mefe police régulation," for the violation 
of which the sole penalty is declared to be a fine not exceeding £100. 
Such a penalty is prescribed by section 28 of the act of 1876, but it is 
prescribed as a punishment for the statutory offense therein defined, and 
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is a question between the offender and the government, in which the 
seamen are no more concerned than any other subjects. But other pro- 
visions of the act show that they are directly concerned in the establish- 
ment of the load-liue, and that the parties contract with direct référence 
to it. By the second subdivision of section 26 of the act of 1876 it is 
declared that the center of the disk that the owner is, by the act, required 
to mark upon his ship "shall indicàte the maximum load-line in sait 
water to which the owner intends to load the ship for that voyage;" and, 
by the third subdivision of the same section, the owner is required, upon 
e'iitering his ship, to "insert in the form of entry delivered to the col- 
lector or other principal offîcer of customs a statement in writing of the 
distance in feet and inehes between the center of tbis disk and the upper 
edge of each of the lines indicating the positions of the ship's decks which 
is above that center." By subdivision 4 it is provided that, "if default 
is made in delivering this statement in the case of any ship, any ofFicer 
of customs may refuse to enter the ship outwards." By subdivision 5 
the master of the ship is required to "enter a copy of the statement in 
the agreement with the crew before it is signed by any niember of the 
crew;" and it is further provided that "no superintendent of any mer- 
cantile marine office shall proceed with the engagement of the crew un- 
til this entry is made." By subdivision 6 of the same section the master 
of the ship is also required to "enter a copy of this statement in the of- 
ficiai log-book;" and by subdivision 7 it is declared that, "when a ship 
bas been marked as by this section required, she shall be kept so marked 
until her next return to a port of discharge in the united kingdom," In 
view of thèse plain provisions of the statute, I do not see how any court 
can be expected to hold that the Une the owner is required to mark upon 
his ship, to indicàte the maximum load-line in sait water to which be 
intends to load the ship for the parti cular voyage, and the statement in 
writing of the distance in feet and inehes between the center of the disk 
and the upper edge of each of the lines indicating the position of the 
ship's decks above that center, a copy of which the master is expressly 
required to enter in the agreement with the crew before it is signed by 
any member of it, and which in fact was entered in the shipping articles 
bere in question, did not enter into and become a part of the contract. 
In my opinion, it forraed a very important part of it. To the extent in- 
dicated by the load-line, the ship could be lawfully loaded, but beyond 
that, not. Of course, no merely technical violation of the shipping 
articles, not affecting the substautial rights of the seamen, will justify 
them in leaving the ship; but such is not this case. It may be they 
would not bave been willing to assume the additional risk incident to 
the loading of the ship beyond the line indicated upon her; but, whether 
they would or not, it is quite clear that they did not. In my opinion, 
the submersion of the ship beyond the load-line established under and 
in pursuance of the provisions of the act of 1876, and with référence to 
which the libelants contracted, was a violation of the contract in a nia- 
terial particular, and entitled them to their discharge. I an unable to 
see how the merchant shipping act of 1890, amending, in certain re- 
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spects, tbe act of 1876, can iSéet this case; for the act of 1890 dîd not 
go into «ffect until after fhe tnaking of the contract and the commence- 
ment of the voyage in question hère. 

I think the libelanta are entriled to their wages, in accordance with 
the terms of the shipping articles, to May Ist, less such advances as may 
be shown to hâve been made to them; and I should also award them 
the cost of their passage home but for the fact that they ail seem.from 
the évidence to hâve, shortly after leaving the Sirius, found employment 
aboard other vessels, several of them having shipped for England. In- 
deed, the British consul testified that there is no trouble for seamen to 
ship from the port of San Francisco to England, there being ail the time 
a demand for seamen for such voyages, excepting only engineers. But 
in this case it appears that the engineers also shipped. Under such 
circumstances, I think no allowance should be made for the passage 
home of the libelan^s, but each will be allowed $10, as gênerai damages 
for the breach of the contract, which sum will probably cover the cost 
of their subsistence from the time of the termination of the contract un- 
til they secured other employjnent. 

An order of référence to the commissioner will be entered, directing 
him to take testimony, and ascertain and report the amounts due the 
respective libelants under the views above expressed, for which, with 
Costa, a decree will be entered. 



Pope et al. v. Seckwoeth et aX. 
(DUMot Court, W. D. Pennsylvanla. October Term, 1891.) 

1. Shipping — Ttinq Up River Orapt to Bach Othbr— Damasbs. 

The oustiom, if such it be, of tying up one craft to another on the shores of the 
Allegheny river, is merely a privilège, and imposes no duty upon the crew of the 
inner craft to make it secure eiiough to hold both; and hénoe where the ovyner of 
a fiat-boat, in attemptinp; to land by fastening to a barge, breaks the lashlngs of 
the latter, and draws it into the current, he is liable for the resulting damages. 

8. Bame— Who Liable. 

The owner of certain posts, having sold them to be dalivered in Pittsbnrgh, 
Bgreed with the owner of a flat-boat, which was also sold deliverable there, that he 
woiild deliverthe beat in considération of being allowed to carry down his posts in 
it. In navigating the beat, the latter caused an injury ta a barge. Held, that bn 
was liable, but the owner was not. 

In Admiralty. Libel for damages to a river barge. 
Stephen 0, McCandless and JSfoah W. Shafer, for libelants. 
J. S. & E. 0. Ferguson, for respondents. 

Reed, J. The question of jurisdiction waa raised upon the argument 
of this case, but I hâve no doubtof the jurisdiction of admiralty in such 
a case as the présent. If authority is needed, it will be found by référ- 
ence to the case of Ex parte Boyer, 109 U. S. 629, 3 Sup. Ct. Rep. 434, 
and the caae of 2%e Bdfast, 7 Wall. 624. Lewis Pope & Sons, libelants, 
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were on June 21, 1891, the owners of a certain barge, which on that 
day lay in the AUegheny river, at the foot of Twenty- Second street, in 
the city of Pittsburgh. It was laden with railroad ties and locust posts, 
belonging to Barrett & Dunbar, also libelants. No objection bas been 
made to the joinder of thèse libelants in the one libel. The barge had 
been at this landing for several days, unloading part of its cargo, and, 
until Sunday morning, June 21st, was tied to another barge nearer shore. 
About midnight Saturday, the owner of the other barge took it ont of 
the landing, and moved libelants' barge nearer the shore, and one of his 
crew tied libelants' barge to a raft lying just immediately above. Two 
lines were run from the timber heads of the barge to the raft, and were 
made fast to what is called a "lash pôle" on the raft. This raft consisted 
of logs in the greater part, and at the lower end were a number of what 
are known as "walking beams." Thèse are heavy timbers of considér- 
able length, and probably 12 inches square, and the center timbers were 
run up among the logs in the main portion of the raft, so as to stiffen 
and brace the raft at the junction of the two classes of timber. The logs 
and beams were held together by lash pôles, running across the raft at 
intervais, and attached to the logs by bows of oak about an inch wide 
and one-quarter of an inch thick. It was to the lower lash pôle that the 
barge was tied. The barge remained in this position until the evening 
of June 21st, between 6 and 7 o'clock, when two fiat-boats belonging to 
Andrew Seckworth, (or Siegworth,) one of the respondents, and laden 
with pit posts belonging to J. B. Hahn, and in charge of J. B. Hahn 
and Martin Hahn, floated down the river, moving with the current. 
The Hahns, desiring to land at this point, steered their boats in along- 
side of libelants' barge, and J. B. Hahn jumped upon the barge, and 
fastened a Une to the barge, leading to his boats, for the purpose of stop- 
ping his boats. Almost immediately he felt the barge moving, and at 
once threw ofï the line; but the barge and the walking beams to which 
it was attached were caught by the current, and drifted down the river, 
(Mr. Hahn being rescued by some men in a skiff,) until they struck a 
pier of one of the bridges, and were wrecked, the barge being broken in 
two, and the walking beams scattered. The niajority of the beams were 
recovered, and the wreck of the barge, with the greater part of its cargo, 
was picked up along the shores of the Ohio river. Upon subséquent ex- 
amination, it was found that the walking beams had been pulled loose 
from the body of the raft; the bows, which held the lash pôle across the 
wedge of beams referred to, and which held the raft together, having 
been broken. The lash pôle and its bows, to which the barge was fast- 
ened, remained in good condition. The current was running at the 
rate of five or six miles per hour, but the barge, being in below the raft, 
was not exposed to the current until pulled out by respondents' boats. 

Some of the respondents are liable for this injury. Had it arisen from 
collision, the presumptions would hâve been against the respondents. 
If simply moving along-side of the barge, they would bave been bound 
to use great care to avoid collision; and, if it appeared that they had in- 
tentionally steered their boats against the barge, causing it to brc;ik 
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loose, and float away, they would be liablefortheloss, however innocent 
their purpose might hâve been. I cannot see any différence in principle 
between striking the barge and pnshing it out into the current, and fast- 
ening a line to it and pulling ît put. Respondents attempted to show 
that the barge was not securely fastened on Sunday morning, when its 
position was changed, but are not siipported in this by the testimony. 
The barge was fastened well enough to remain in position until Sunday 
evening. It is in testimony thât there was no current below the raft, 
and hence no great strain upon the Unes or fastenings. If the fastenings 
were weak, this was not the proximate cause of the injury, and at any 
rate the owners of the barge were not required to fasten it securely, with 
a view to its use as a tying post by any floating craft. It may be cus- 
tomary for craft upon this rivet to tie up to other craft, as clainied by 
the respondents; but, if so, it is only a privilège, and créâtes no duty on 
the part of the other boats to furnish secure fastenings. Numerous au- 
thorities might be cited upon the responsibility of the respondents, or 
some of theni, for this injury; but it is sufficient to refer to the cases of 
The Néllie, 7 Ben. 497, and Mûls v. Tlie Holmes, 1 Bond, 356. In my 
judgment, the respondents J. B. Hahn and Martin Hahn are liable to 
the libelants for the damage arising in this case, but the responsibility 
of the respondent Seckworth is a more serions question. The testimony 
shows that he was the owner of the boats, and had sold them, deliver- 
able in Pittsburgh. The Hahns had sold pit posts deliverable in Pitts- 
burgh, and agreed to bring the boats to the place of delivery in considér- 
ation of the owner allowing them to load and convey their posts to the 
place of delivery. Mr. Seckworth was not upon the boats at the 
time, and had nothing to do with the navigation of his boats. His re- 
lation to the other respondents was that of a bailor, and he is not under 
a,ny légal responsibility for their acts. The libel must be dismissed as 
to him. The libelants Lewis Pope & Sons are entitled to recover the 
value of the barge, which at the tirae of her loss was $300. The libel- 
ants Barrett & Dunbar are entitled to recover the damages suffered by 
them, amounting to $1;024.62, consisting of a loss of 45,245 feet of 
railroad ties, worth $791.79, a loss of 223 locust posts, wortb $46.83, 
and the expense necessarily incurred by them in regard to what they 
saved of their property, amounting to $186. Both libelants are entitled 
to interest upon their respective arnounts from June 21, 1891. The 
costs should be paid by the respondents J. B. Hahn and Martin Hahn. 
Let a decree be drawn in accordance with this opinion. 
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United States v. Gibson. 
(District Court, N. B. Illinois. June 8, 1891.) 

1. Fédéral Courts— Crimustal Jcrisdiction— Bribert. 

An indictment for offering au internai revenue ofiicer a bribe to set fire to a dis- 
tillery situated within the limits of a state is not cognizable by the fédéral courts, 
since there are no common law offenses against the United States; and Rev. St. U. 
S. § 5451, whlch makes it a crime to offer to bribe an ofiicer ot the United States 
with intent to influence him to do or omit to do any act in violation of his lawful 
duty, applies only to acts within the officiai f unctions of the offlcer. 

2. Bame. 

The fact that an internai revenue offlcer has the right, by virtue of his office, to 
enter the distillery at any time, does not bring the offense within the oognizance of 
the fédéral courts. 

At Law. Décision on motion to quash indictment. 
T. E. MUchrist, Asst. Dist. Atty., for the United States. 
George Burry, for défendant. 

Blodgett, J. I will now dispose of this motion to quash in the case 
of the United States v. Gibson. This case is now before the court on a 
motion to quash the indictment. The indictment contains five counts, 
ail of which, in substance, charge the défendant with offering one De 
War a bribe or valuable considération in money or property to induce 
De War to set fire to a distillery in the city of Chicago, in this district, 
used and occupied by H. H. Schufeldt & Co., he (De War) being at 
the time such ofï'er was made to him an internai revenue ofïicer of this 
collection district, and in some of the counts describing De War as an 
internai revenue gauger, and assigned for duty in this district, and hav- 
ing, as such officer, a right to enter such distillery in the day or night 
time. The indictment is framed to hring the offense charged within the 
scope of section 5451 of the Kevised Statutesof the United States, which 
reads as follows: 

"Sec. 5451. Every person who promises, offers, or gives, or causes or pro- 
cures to be promised, offered. or given, any money or other tliing of vahie, or 
makes or tenders any contract, undeitaking, obligation, gratutity, or security 
for the payment of money, or for the dehvery or conveyance of anything of 
value, to any officer of the United States, or to any person acting for or on be- 
half of the United States In any officiai function, under or by authority of any 
department or office of the goveinment thereof, or to any offlcer or person act- 
ing for or on behalf of either house of congress, or of any committee of oither 
house, or both houses thereof, with intent to influence his décision or action 
on any question, matter, cause, or proceeding which may at any timebepend- 
ing, or which may by law be bronght before him in his officiai capacity, or in 
his place of trust or profit, or with intent to influt-nce him to commit, or aid 
in eommitting, or to coliude in or allow, any fraud, or make opportunity for 
the commission of any fraud on tbe United States, or to induçe him to do or 
omit to do any act in violation of his lawful duty, shall be punished as pre- 
scribed in the preceding section." 

Another section of the Kevised Statutes makes it a criminal offense for 
any public officer of the United States to accept a bribe to influence his 
V. 47F.no. 13 — 53 
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action in his officiai capacity; and section 3177 of the Revised Statutes 
of the United States, and others bearing upon the same subject, giveany 
internai revenue officer the right to enter any building or place when 
open, either by day or night, where articles subject to internai revenue 
tax are produced, made, or kept, for the purpose of examining such 
articles. It is well established by a long séries of décisions in the United 
States courts that there are no common-law offenses against the United 
States; that a person can only be punished criminally in the United 
States courts by virtue of an act of congress creating the offense and 
providing the punishment. U. S. v. Worrall, 2 Dali. 893; U. S. v. 
Lancaster, 2 McLean, 431; U. S. v. Invin, 5 McLean, 178. The 
duty of the internai revenue gauger may be, in gênerai terms, said 
to be the superintending of the drawing ofï and distilling of alcoholic 
spirits from the cistern or other réceptacle in which Ihey are plaeed, etc. , 
and seeing that the proper internai revenue stamps are affixed to such 
packages. It is no part of the duty of a gauger or any other internai 
revenue ofiicer to protect the distillery, or any of the property therein, 
from violence, injury, or destruction. The only duty of such officer is 
to see that the spirits produced in such distillery are made to pay the 
internai revenue tax imposed upon them, and there is no fédéral statute 
niaking it a criminal offense for an internai revenue officer to set fire to 
a distillery, or otherwise destroy it. It seems therefore to me too clear 
to require argument that, if it is not a crime under any law of the United 
States for an internai revenue officer to set fire to a distillery of his own 
volition or impulse, without the influence or request of another, then it 
is not a crime against the United States for another person to bribe him 
to do it. The statute I hâve quoted makes it a crime against the United 
States for any one to offer to bribe an officer of the United States for in- 
tent to influence him to commit, or aid in the committing, or to coUude 
in or to allow, any fraud, or make opportunity for the commission of 
any fraud, on the United States, or to induce him to do or omit to do 
any act in violation of his lawful duty; but to bribe or induce such an 
officer to do an act not connected with his line of duty impinges upon 
no United States law, and does not subject the offender to indictment 
and punishment in the United States courts. 

Distillery property and the products of a distillery are not under the 
spécial protection of the United States. They are under the surveillance 
of the internai revenue officers, for the purpose of collecting the tax im- 
posed on the spirits produced there, but that is ail the relation the 
United States bears to them. They are under the protection of the laws 
of the State as to security, the same as any other property in such state, 
but not, as the law now stands, under the protection of the United States 
government. Stress seems to be laid in the indictment upon the fact 
that the internai revenue officer mentioned in it had the right, by virtue 
of his office, to enter the distillery which was to be set on fire. This 
right of entrance may hâve made this officer a convenient person for the 
purposes of the défendant if défendant wished to hâve the distillery in 
question set on fire, but it no more brought the contemplated offender 
within the fédéral cognizance than if the officer had been influenced by 
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a bribe from the défendant to murder another person who was within 
the distillery, and whom the officer could more readily bave obtained 
access to by reason of bis right to enter. The bribe offered was for 
an act entirely outside the officiai function of the officer to whom, it 
is claimed, the bribe was offered. The right to enter the distillery was 
not given hiin that he might do this, but that he might enter there for 
the purpose of merely inspecting the articles in the distillery, and hence 
the act which it was sougbt to bave him accomplish by the inducement 
offered was in no respect within the duty of this officer. The alleged 
offers cannot be said to bave been made to induce the officer to do or 
omit to do any act in violation of bis lawful duty. It will, of course, 
be understood that this motion is disposed of solely on the ground that 
the offense charged was not within the jurisdiction of this court, but is 
wholly within the cognizance of the state courts. 
The motion to quaeh is sustained. 



Yaedlky V. Dickson, 

(Circuit Court, E. L). Penr-sylvania. October 18, 1891.) 

Circuit Courts— Suits bt Receivers of National Baxks— Jurisdictioit. 

A receiver of a national bank may sue in the circuit court to recover an indebt- 
edness owing to the bank, without regard to the amount involved. 

Motion to Dismiss for Want of Jurisdiction of the Court. 

Assumpsit to recover $150, the amount of an alleged discounted note, 
by Robert J. Yardley, receiver of the Keystone National Bank of Phila- 
delphia, against James Dickson. 

Aaron Thompson, for défendant, for exception — 
Cited as to the amount necessary to conter jurisdiction: Act Cong. Sept. 24, 
1789, § 3; Act Cong. March 3, 1875, § 1, (18 St. at Large, 470, 473;) Act 
Cong. March 3, 1887, §g 2, 6, (24 St. at Large, 552;) Act Aug. 13. 1888, § 1, 
(25 St. at Large, 433;) U. S. v. Huffmaster, 35 Fed. Rep. 81. As to the tact 
that national banks and their offlcers are to be considered the same as indi- 
viduals, and are to be governed by the same lawa as respects jurisdiction: 
Act Cong. Aug. 13, 1888, § 4, (25 St. at Large, 433.) 

John R. Read and SUas W. Pettit, for plaintiffs. 

Clause 3, § 629, Rev. St. U. S., provides tliat circuit courts of United 
States shall hâve original jurisdiction "of ail suits at common law where the 
United States, or any olficer tliereof, suing under the authority of any act et 
congress, are plaintiffs." Where there is such a plaiutilï, jurisdiction at- 
taches independent of the amount. U. S. v. Mooney, 116 U. S. 104, 6 Sup. 
et. Rep. 304. A receiver of a national bank is an ofBcer of the United States 
"suing under the authority of an act of congress." Kennedy v. Gibson, 8 
Wall. 498; Frelinghuysen v. Baldwin, 12 Fed. Rep. 395; Platt v. Beaoh, 2 
Ben. 303; Stanton v. Wilkeson, 8 J3en. 357; Price f. Abbott, 17 Fed. Rep. 
506. This jurisdiction was not affected by act of 1887. Armstrong v. Traut- 
man, 36 Fed. Rep. 275; Armstrong v. Ettlesohn, Id. 209; McConville v. GU- 
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mour. Id. 277; U. S. v. Shaw, 39 Fed. Eep. 433. Another gronnd of juris- 
diction lies inthe fact that prior to 1882 a national bank miglit sue in the dis- 
trict where the bank was situated, regardless of amouiit of clairn. Mitchell 
V. Walker, 2 Browne, Nat. Bank. Cas. 180; Rev. St. § 629, clause 10. A re- 
ceiver succeeds to bank's rights, (Kennedy v. Qihson, 8 Wall. 498;) and be 
could sue, after 1882, in district whare bank is located, {Hendee v. Kailroad 
Co., 26 Fed. Rep. 677.) ïhe act of August 13, 1888, § 4, (25 St. at Large, 
483,)provided that section should not refer to "suits for winding up national 
banks." 

AcHESON, J. We hâve considered the question of jurisdiction in 
above case, and are satisfied that the court has jurisdiction. 



Adelbert Collège of Western Reserve University v. Toledo, W. 

& W. Ry. Co. et al. 

(CTrcuit Court. N. D. Ohio, W. D. September 10, 1891.) 

1. Kemovai cf Causes— Looal Préjudice — Affidavits on Motiok to Remand. 

When a cause has been removed from a state court to the fédéral circuit court 
by an order which recites that, "it appearing to the court from the pétitions filed 
in this cause, and the affidavits thereto attached, that from préjudice or local influ- 
ence" the petitjoners will not "be able to obtain jus'ice" in the state court, the cir- 
cuit eourt will not atterwards receive counter-afBdavits denying the existence of 
préjudice, etc. , and consider the question of fact aue w on a motion to remand. 

3. SaME— CONFLIOTING DECISIONS. 

When, in asuit by persons owning certain "equipment bonds" of a railroad, the 
United States suprême court décides that such bonds constitute no lien on the prop- 
erty, and subsequently a state suprême court, in a suit on other bonds of the same 
séries, reaches an opposite conclusion, this latter décision cannot be considered as 
showing "préjudice or local influence, "so as to constitute a ground for removing a 
third suit, in a subordinate court of the state, on still other bonds of the séries, to 
the fédéral circuit court. 

8. Same — Intekest of Removing Défendants. 

In a suit to assert the lien of certain railroad equipment bonds, the trustées under 
mortgages to secure subséquent issues of bonds hâve no interest inthe controversy 
as parties défendant, such as will give them a rightto remove the cause to a fédéral 
court, when their mortgages bave ail been foreclosed, and thepropertysold toanew 
corporation, under a valid decree of a court of compétent jurisdiction. 

i. Same — Citizenship of Parties— Real Coktiioveusy. 

In a suit by a corporation in a state court against séveral railroad companies, 
their trustées and mortgagees, on certain equipment bonds, the lien whereot was 
denied by answer, many other holders of the same séries of bonds were permitted, 
with plaintifl's consent, to become parties défendant, and by cross-bills to set up 
the lien of their bonds. Held that, in determiuing whether the citizenship of the 
parties was such as to warrant a removal to the fédéral circuit court on the ground 
of préjudice and local influence, ail the parties asserting the lien of the bonds should 
be considered as parties plaintiff. 

5. Same. 

When part of the plaintiffs, as thus arrangea, are aliens, and others are résidents 
of the same state with soine of the removing défendants, the fédéral court has no 
jurisdiction. 

In Equity. Suit to assert the h'en of certain equipment bonds, 
brought by the Adelbert Collège of Western Reserve University against 
the Toledo, Wabash & Western Railway Company, the Wabash Railway 
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Company, the Wabash, St. Louis & Pacific Railway Company, James 
K. Jesup, and Isaac H. Knox, as trustées, George I. Seney, trustée, 
Solon Humphreys and Daniel A. Lindley, as trustées. Varions other 
persons, holding other bonds of the same séries, were made parties dé- 
fendant, and set up their rights by cross-petition. Motion to remand 
to State court, for want of jurisdiction in this court to hear and détermine 
the controversy between the parties. 

George Hoadly, for plaintifl. 

Eudi Taggari, for défendant. 

Jackson, J. In April, 1883, the Adelbert Collège, an Ohîo corpora- 
tion, commeneed this suit in the court of common pleas of Lucas county, 
Ohio, against the above-named défendants, upon two bonds of $500 each, 
with coupons attached, issued in 1862 by the Toledo & Wabash Rail- 
way Company, and styled "Equipment Bonds," of which there was a 
total issue of $600,000. The défendant companies are corporations and 
citizens of Ohio, Indiana, Illinois, and Missouri, which hâve succes- 
sively acquired by consolidations and the foreclosure of mortgages the 
ownership of the properties of the said Toledo & Wabash Railway Com- 
pany. The individual défendants are trustées under mortgages executed 
by the two first-named défendant companies. The plaintiff by its suit 
seeks to bave a lien declared upon the property, etc., that was of the 
Toledo & Wabash Railway Company, and now owned by its successor 
in title, and to subject the same to the payment of its said bonds. The 
succession in title and ownership to the properties sought to be charged, 
the several mortgages made before and since 1862, by the différent com- 
panies, down to the acquisition thereof by the Wabash, St. Louis & Pa- 
cific Railway Company, and the relief sought, are the same as set forth in 
the cases of Compion v. Railway Go., 45 Ohio St. 692, 16 N. E. Rep. 
110, and 18 N. E. Rep. 380, and of RaUway Co. v. Ham, 114 U. S. 587- 
598, 5 Sup. Ct. Rep. 1081. In the latter case the suprême court of the 
United States held that said equipment bonds constituted no lien upon 
the property, franchises, etc., which the défendant companies had ac- 
quired or derived through or from the Toledo & Wabash Railway Com- 
pany. In the case of Compton v. Railway Co., the suprême court of 
Ohio, on precisely the same question and same state of facts, subse- 
quently reached a diS'erent conclusion, and sustained the lien which 
plaintiff is seeking to enforce. Pending this Compton suit, the plaintiff 
and other holders of equipment bonds sought to hâve themselves made 
parties thereto, but this was denied by the state court, on the ground 
that said Compton's action was for his sole benefit. Thereupon the 
plaintiff instituted the présent suit, which from the prayer of the orig- 
inal pétition seems to hâve been intended for its sole benefit. 

On the 24th November, 1883, the Wabash, St. Louis & Pacific Rail- 
way Company answered the pétition, setting up varions matters of dé- 
fense, including the judgment of the suprême court of the United States 
in the Ham Case, and denying the lien claimed for the equipment bonds. 
On the 21st May, 1888, said Wabash, St. Louis & Pacific Railway Com- 
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pany filed an amended answer, setting up other matters of défense, among 
which was the fact that, under foreclosure proceedings commenced in 
1884 by trustées of mortgages executed by said railway company, the 
circuit court of the United States for the northern district of Ohio and 
district of Indiana had appointed receivers of its properties, etc., who 
were still in possession thereof ; that subsequently the trustées of mort- 
gages prior in date and lien to the said equipment bonds had commenced 
foreclosure proceedings in the circuit courts of the United States for the 
proper districts, and that said courts were proceeding to foreclose such 
prior mortgages, having by their receivers and the said suits exclusive 
jurisdiction over the property which plaintiff sought to hâve charged; 
and that plaintiff should be remitted to said circuit courts for the déter- 
mination and enforcement of its said claim. On December 27, 1888, 
the plaintif! filed its amended and supplemental pétition, making James 
Compton, who had in the mean time obtained a decree in the suprême 
court of Ohio establishîng the lien of his equipment bonds, a party de- 
fendant, and claiming that he had no priority of payment, and asking 
that the proceeds of the property directed to be sold to satisfy his judg- 
ment should be distributed to plaintiff, "concurrently and co-equally" 
with said Compton, and, if necessary, to consolidate said causes, and 
make fuU inquiry and finding as to any and ail liens upon said railway 
property, and the proceeds to arise from the sale of the same, "to the 
end that said railway property, when it shall be sold, shall pass, free 
and cl car of ail incumbrances, to the purchasers thereof, with the view 
of making the same bring the largest possible price at such sale." At 
this stage of the proceedings in the plaintiff 's suit, William F. Redmond 
and varions others appeared, and on January 4, 1889, made application 
to said State court to be made parties défendant therein, with leave to 
file answer and cross-petition ; and, the plaintiff consenting thereto, the 
court granted their application, ordered said applicants to be admitted 
as parties défendant, with leave, as such, "to file answer and cross-peti- 
tion herein, for the benefit of themselves alone, or also for the benefit of 
olher persons and corporations who may not hâve joined them in mak- 
ing such application, and to bave and enjoy ail the rights, privilèges, 
and benefits of parties défendant herein." Said Redmond and others ac- 
cordingly, on January 5, 1889, filed their answer and cross-petition in 
said cause, setting forth that they were holders of a large number of said 
equipment bonds, admitting ail the allégations of tiie original and 
amended pétitions, except the admission that certain mortgages, prior in 
date to said bonds, constituted a superior lien on the property sought to 
be charged with the payment of their claims. 

By their cross-petition, after stating their respective holdings of said 
equipment bonds, they allège that there are a large number of other 
bonds of the same class and issue still outstanding in the hands of sun- 
dry persons, partnerships, and corporations, unknown to them, in whose 
behalf, if they will appear and join in the cross-petition, as well as on 
their own behalf, the petitioners file said cross-petition. They repeat 
the allégations of the original pétition relating to the consolidation in 
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1865 of the Toledo & Wabash Railway Company with other railroad 
companies, forming the Toledo, Wabash & Western Railway Company; 
the mortgfiges made by the latter in 1867 and 1873 to James R. Jesup 
and Isaac H. Knox, as trustées, to secure issues of its bonds for $15,- 
000,000 and $5,000,000, respectively; the foreclosure in 1875 of the 
1873 mortgage for $5,000,000; the sale of its property, rights, and fran- 
chises thereunder, and the purchase thereof by John W. Ellis and oth- 
ers, as a purchasing committee; the formation of the Wabash Railway 
Company, and the conveyance to it by said purchasing committee of the 
entire line of railway, with its equipment, rights, properties, and fran- 
chises; the exécution in 1877 by said Wabash Railway Company of its 
mortgage upon said properties to George I. Seney, trustée, and in 1879 
a further mortgage to Solon Humphreys and Daniel A. Lindley, trus- 
tées; the consolidation in October, 1879, of said Wabash Railway Com- 
pany with the St. Louis, Kansas City & Northern Railway Company, a 
Missouri corporation, forming the Wabash, St. Louis & Pacific Railway 
Company; the exécution of the latter of its mortgage to the Central Trust 
Company of New York and James Cheney, of Indiana, to secure a large 
issue of Consolidated bonds; the proceedings instituted by said Wabash, 
St. Louis & Pacific Railway Company and said trustées in 1884 to fore- 
close said mortgage in the United States circuit courts of Ohio, Indiana, 
Illinois, and Missouri; the sale of its road, franchises, etc., in 1886, and 
the purchase thereof by, and conveyance to, James F. Joy, of Michigan, 
Ossian D. Ashley and Thomas H. Hubbard, of New York, and Edgar T. 
Wells, of Connecticut, as a purchasing committee, under certain plan of 
reorganization entered into by a majority of bondholders of said railway 
Company, — ail which consolidations, mortgages, and foreclosure pro- 
ceedings it is alleged in no way affected the lien of said equipment 
bonds upon the properties of the said Toledo & Wabash Railway Com- 
pany, to which said several companies and their trustées under mort- 
gages succeeded. 

It is further shown in saîd cross-petition that the said Toledo & 
Wabash Railway Company, which issued said equipment bonds, was a 
Consolidated corporation; that its constituent divisions had issued bonds 
secured by mortgages executed prior to the issuance of said equipment 
bond, one of said mortgages being made by the Toledo & Illinois Rail- 
way Companj'' in 1853 to the Farmers' Loan & Trust Company, a New 
York corporation, as trustée, to secure bonds of said railway company 
to the amount qî $900,000; that another of said constituent divisions, 
the old Toledo & Wabash Railway Company, before the consolidation 
which formed the Toledo & Wabash Railway Company, had, in October, 
1858, executed a mortgage upon its line of road, property, franchises, 
etc., to Edwin D. Morgan as trustée, to secure its mortgage bonds tothe 
amount of $1,000,000; that, said Morgan having died before the exécu- 
tion of said trust, James F. Joy, of Détroit, Mich., was appointed trustée 
in his place. The cross-petition alleged that said two mortgages were 
not valid incumbrances upon the property of the Toledo & Wabash 
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Railway Company Consolidated, which issued said equipment bonds, 
and constituted no prior lien to the sarae. In addition to the parties 
named as défendants in plaintiff''s original and first suppleméntal and 
amended pétition, the cross-petitioners madethe Farmers' Loan & Trust 
Company, a corporation of New York, as trustée, the Central Trust Com- 
pany of New Yorli and James Cheney, of Indiana, as trustées, James P. 
Joy, of Michigau, as trustée, parties défendant; and its prayer for relief 
was that said equipment bonds, and unpaid interest warrants thereto at- 
tached, might be held and declared a first and prior lien and incnm- 
brance upon ail said railway premises, properties, and franchises, for the 
benefit of ail holders of said bonds, and that they be first paid ont of the 
proceeds arising from the sale of said properties which the court was asked 
to decree. Cross-petitioners claiming that this proceeding came within 
the provision of section 5048 of the Revised Statutes of Ohio, publica- 
tion was asked for and had, under the provisions of section 5022 and 
5044 of said Revised Statutes, for ail non-resident défendants. Hum- 
phrey and Lindlej^ as trustées, appeared and demurred to the pétitions. 
On March 16, 1889, James F. Joy, as trustée, filed fais answer, setting 
up said mortgage of October, 1858, and further, that, subsequentl)' to 
the suit of the Central Trust Company against the Wabash, St. Louis & 
Pacific Railway Company, referred to in the previous pleadings, Thomas 
Atkins and other holders of bonds issued by the Toledo, Wabash & 
Western Railway Company and by the Wabash Railway Company under 
the Consolidated mortgages of 1867 and 1879, had filed their bills in the 
United States circuit courts of Ohio, Indiana, and Illinois for the fore- 
closure of said mortgages; that ail trustées under prior divisional mort- 
gages were made parties thereto; that said trustées under such prior di- 
visional mortgages, including himself as trustée under the mortgage of 
October, 1858, had brought separate suits in said courts to foreclose their 
respectiva mortgages; thaï' ail of said suits were in 1888, by order of 
said United States circuit courts, Consolidated under the style and title 
of James R. Jemp et al. v. Wabash, St. Louis & Pacific Ry. Co. et al.; that 
in said Consolidated cause said Joy, as trustée under said mortgage of 
1868, had filed a cross-bill to enforce the lien of said mortgage, and hâve 
the same foreclosed, by a sale of the mortgaged premises; that said 
United States circuit courts were in the possession of the premises by 
their receiver, which had been continued since 1884, etc. On April 8, 
1889, the Farmers' Loan & Trust Company filed its answer, setting up 
the mortgage of 1853, made by the Toledo & Illinois Railway Company, 
and a further mortgage, executed by the Lake Eric, Wabash & St. Louis 
Railroad Company in January, 1856. 

On April 29, 1889, James F. Joy, as trustée, filed a suppleméntal 
answer, setting up, among other things, the decree of the United States 
circuit courts in said Consolidated causes, foreclosing ail mortgages upon 
the property involved, directing a sale thereof on May 15, 1889, and ad- 
justing the priorities of ail liens upon the same, or the proceeds thereof. 
Said decree was passed March 23, 1889. On October 16, 1889, the 
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plaintiff, by leave of court, filed its second supplemental and amended 
pétition, setting forth that, under said decree of tlie United States cir- 
cuits in said Consolidated causes, the properties in question had been 
sold and purchased by said purchasing committee, Hubbard, Ashley, 
Joy, and Wells; that the sale had been confirmed; that said purchasing 
committee had conveyed said properties and franchises to a ne\vly-in- 
corporated company, organized under the laws of Ohio, called "Wabash 
Railroad Co.," and alleged that, by virtue of said foreclosure proceed- 
ings, decree, and sale, the said prior divisional mortgages of 1853 and 
1858 to Joy and the Farmers' Loan & Trust Company, as trustées, had 
become extinguished, and the liens thereof discharged , leaving the lien 
of said equipment bonds superior to the rights of said Wabash Railroad 
Company, which was made a défendant. The cross-petitioners, Red- 
mond and others, filed a similar amended cross-petition, making said 
Wabash Railroad Company a défendant, and claiming the same rights 
and priority of lien as the plaintiff. On December 18, 1889, said Wa- 
bash Railroad Company filed its answer, setting out fully and in détail 
the proceedings under which it had acquired title to the premises, and 
claiming that the property in its hands was not subject to the lien of said 
equipment bonds. In this stage of the pleadings and proceedings in the 
state court, James F. Joy, as trustée, and Solon Humphreys and Daniel 
A. Lindley, as trustées under the mortgages of 1858 and 1879, made, re- 
spectively, by the Toledo & Wabash Railway Company and by the Wa- 
bash Railway Company, presented their pétitions to the United States 
circuit court for the northern district of Ohio, western division, asking 
for a removal of said suit from the state court to said circuit court, on 
the ground of préjudice and local influence and of the refusai of the su- 
prême court of Ohio in the Com.pton Case to foUow the adjudication of the 
suprême court of the United States in the Ham Suit, upon the question 
of the lien of said equipment bonds, and in holding contrary thereto; 
which décision of the suprême court of Ohio, it was alleged, would be 
followed by ail other courts of the state to which the suit could be trans- 
ferred. The pétitions for removal alleged, in the language of the acts of 
1887 and 1888, that, "from préjudice or local influence, this défendant 
will not be able to obtain justice in said state court situated in the 
county of Lucas, or in any other state court to which the said défendant 
may hâve the right to remove the cause, on account of such préjudice or 
local influence;" and were accompanied by the afïidavits of the petition- 
ers that they knew the contents thereof, and "that the same is true of 
his [their] ownknowledge." The pétition allèges that the matter in con- 
troversy exceeded the sum of $2,000, interest and costs; that James F. 
Joy was at the commencement of the suit, and still was, a citizen and 
résident of Michigan; that Solon Humphreys and Daniel A. Lindley 
were at said date, and still were, citizens and résidents, respectively, of 
the States of New Jersey and New York; and that the Adelbert Collège, 
the plaintiff in said suit, was atsaid date a corporation of Ohio. Proper 
bonds were tendered. On December 3, 1890, the circuit court, Ricks, 
J., presiding, made the following order in the premises: 
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"It appearing to the court from the pétitions filed in this cause, and the af- 
fidavits thereto attached, that from préjudice or local influence Solon Hum- 
phreys, Daniel A. Lindley, and James F. Joy will not be able to obtain jus- 
tice in the court o£ common pleas of Lucas county, Ohio, or in any other state 
court to wliich the said petitioners woiild or could, under the laws of the state 
of Ohio, luive the right, on account of such préjudice oi' local influence, to rè- 
move this cause, and that they are therefore entitled to hâve the removal 
which tliey seek, it is accordingly ordered that this cause be, and the satne is 
hereby, removed from the common pleas of Lucas county to this court." 

A transcript of the record was thereupon filed, and the suit docketed 
in said circuit court. 

In May, 1891, the plaintifif and cross-petitioners moved to hâve the 
cause remanded to the state court on the following grounds: 

"(1) That this court was without jurisdiction to hear and détermine the 
cause: 

"(2) Because the decree rendered by the suprême court of Ohio in the 
Compton Suit, and the refusai of said court to follow the préviens adjudica- 
tion of .the suprême court of the United States in the Ham Case on the same 
question, did not in law constitute préjudice or local influence, so as to pre- 
vent the said removing défendants from being able to obtain justice in the 
state courts. 

"(3) BecauBe, in fact, there exists no such préjudice or local influence as 
àlleged. 

"(4) Because cross-petitioners Mary L. Olivera and .Tane A. Sullivan were 
alien?, and not citizens of any state of the United States; that tlie executors 
of said Jane A. Sullivan, viz., Dr. W. P. News and T, E. Stephens, are al- 
iéna, and citizens of Grcat Britaia and Ireland. 

"(5) 'Because James Walker, one of the cross-petitioners in the state suit, 
was at the tirae, and ever since has been, a citizen and résident of tlie state of 
Michigan, whereof James P. Joy was and still is a citizen and résident. 

"(6), Because plaintifC and croas-petitioner Israël M. Simon, another cross- 
petitioner, were and still are citizens of Ohio, and that the several défendant 
corporations are and were citizens of the sarae state. 

"(7) Because John W. AUing, another cross-petitioner, was at the time of 
flling said crosS-petition, and ever since has been, a citizen and résident of the 
state of Connectiout, being the same state whereof the défendant Edgar T. 
Wells is a citizen and résident. 

"(8) Because William P. Kedmond, Henry W. Smith, John S. A. Witke, 
and Benjamin F. Ham, cross-petitioners, were at the time of filing their cross- 
petition, ever since hâve been, and still are, citizens and résidents of the state 
bf New Jersey, being the same state whereof Solorï Humphreys was, and ever 
since has been, acitizén and résident. 

"(9,) (10,) (11,) and (12) Because cross-petitioners Vassar Brothers' Hos- 
pital, Preston Wing, since deceased, and Slieldon Wing and William H. Shel- 
don, his executors, Gustavus Boilins, survivor of Edward A. Rollins, late 
partners, Henry F. James, Clarence Morfit, Charles G. Peters, George B. 
Mead, Walter M. Aikmah, and Eliza Mead, executors of H, K. Mead, de- 
ceased, William C. Cramer, Frederick K. Hubbard, Eugène E. Bishop, James 
Moir, Charles E. ïhorn, John B. Manning, Charles S. Webb, Edward Litch- 
fleld, James M. Ham, David Kolin, Wm. M. Kohn, and Edward Pepper, part- 
ners under style of Kohn, Pepper & Co., were each of them, atthe time of fll- 
ing said cross-petition or pétitions, ever since hâve been, and still are, citi- 
zens and résidents of the state of New York, being tlie same state whereof 
David A. Lindlèy, one of the removiug parties, was at said date, and still is, 
a citizen and résident." 
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Affidavits denying the existence of préjudice or local influence, and 
giving the citizenship of the several cross-petitioners as stated, are filed 
in support of the motion to remand. 

It having been made "to appear to this court" in December, 1890, 
that from préjudice or local influence the petitioners for removal could 
or would not be able to obtain ju.stice in the state courts, and the order 
for the removal of the suit having been then made, it would not beproper 
now to receiveor consider counter-affidavits denying the existence of any 
such préjudice or local influence, and thus raise an issue on the fact. 
The court, in the exercise of a légal discrétion, having been satisfied with 
the prima fade showing made by the pétitions for removal and accom- 
panying afHdavits, its action in ordering the removal cannot be properly 
called in question, or be set aside thereafter upon affidavits disputing the 
fact of the existence of préjudice or local influence. There is no require- 
ment in the statute that the opposing side shall hâve notice of the ap- 
plication to remove on that ground, and be allowed an opportunity to 
be heard thereon. It would, perhaps, be the better practice to give the 
opposite party notice of the application to remove before action thereon 
by this court; but that is a matter resting in the discrétion of the court, 
and not a matter of right. It would, however, be a most anomalous 
proceeding to hâve an issue made up and tried as to the existence of 
préjudice or local influence after it had been made "to appear to this 
court" in a légal way that from préjudice or local influence the party 
applying for removal would not be able to obtain justice in the state court 
or courts, and after the removal had been ordered. The action of the 
court in ordering the removal in the présent case is not in conflict with 
the rulings of the sunreme court in Re Pennsylvania Co., 137 U. S. 456, 
457, 11 Sup. et. Rep. 143. 

Again it does not appear that the action of the presiding judge in or- 
dering the removal was rested on or predicated to any extent on the al- 
leged refusai of the suprême court of Ohio to recognize or foUow the 
adjudication of the suprême court of the United States in the Ham Case. 
This conflict of opinion and décision between said courts on the ques- 
tion of the lien of said equipment bonds does not constitute the "préju- 
dice or local influence" contemplated by the removal acts of congress. 
The question passed upon by both courts was one of gênerai commercial 
law, dépendent for its proper solution upon the proper construction of 
the consolidating agreement under which the Toledo & Wabash Railway 
Company was formed, and on that question courts of concurrent juris- 
diction might reach différent conclusions, without subjecting either to 
any imputation of "préjudice or local influence." Such différences of 
opinion between the courts was certainly not the " préjudice or local in- 
fluence" which the law contemplâtes as furnishing a ground or reason for 
removing a suit from one j urisdiction to another. Webster defines " préj- 
udice" as foUows: 

"An opinion or décision of mind formed without due examination; pre- 
judgment; a bias, or leaning towards one side or the other of a question from 
other considérations than those belonging to it ; an unreasonable prédilection 
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or prepossession for or against anything; especially, an opinion or leaning ad- 
verse to anytliing, formed without proper grounds or betore suitable knowl- 
edge. " 

It is in this gênerai sensé tliat the removal acts use the word "préju- 
dice," and it cannot properly be applied to the solemn judgment of the 
highest court of a state on the mère ground that said judgment differs 
from that of the suprême court of the United States on the same ques- 
tion. The term "local influence," if not synonomous with " préjudice," 
manifestly refers toan improper influence exerted by or existingin favor 
of one side, or against the other, which will prevent the latter from ob- 
taining justice in the state courts. The "préjudice or local influence" 
which the law meant to make the grounds of removal niay relate to the 
person of the litigant or the subject-matter of the litigation; but in either 
case there must exist improper bias, partiality, unreasonable prédilec- 
tion, or hostility in the local community or courts, which will work in- 
justice, or prevent the party seeking a removal from obtaining justice. 

If in any case a state court's décision can be made the ground of 
removal, it must be alleged and shown that such décision proceeded, not 
from error or mistake of law, but from that improper bias or unreason- 
able prédilection which constitutes the "préjudice" or "local influence" 
contemplated by the law. The pétition for removal in the présent case 
alleged no such improper bias in respect to the décision of the suprême 
court of Ohio in the Compton Case, which itis said the state courts will fol- 
low. If the removal had been ordered on this branch of the pétitions, the 
action of the court would hâve been erroneous, and the second ground 
assigned for remanding the cause would hâve to be sùstained. The gên- 
erai question presented by the other grounds in support of the motion to 
remand is whether the suit involved a controversy, within the intent 
and meaning of the act, between citizens of the state in which it was 
brought and a citizen or citizens of another state, so as to give this court 
jurisdictionto hear and détermine the same. This question is not con- 
trolled by the fact that it has been made to appear to this court that 
from préjudice or local influence the renaaining parties could not obtain 
justice in the state court or courts, or by the removal based thereon. 
It involves the underlying inquiry, whether, under the pleadings and the 
citizensbip of the parties, there was any right of removal, even assuming 
the existence of préjudice or local influence. It is not questioned that 
the various cross-petitioners mentioned in the motion to remand are 
either aliens or citizens and non-residents of the same states with the re- 
maining défendants. If such cross-petitioners can be properly regarded 
as joint or co-plaintiffs with the Adelbert Collège, or if it is proper to 
arrange them according to the real controversy, without référence to the 
particular position they oocupy in the pleadings, (as the suprême court 
in the Removal Cases, 100 U. S. 469, and in Harter v. Kernochan, 103 U. 
S. 566, said might be done to détermine the right of removal,) then de- 
fendants Joy, Humphreys; and Lindley were not entitled to remove the 
suit from the state court to this court, because, under such rearrange- 
ment of the parties, aliens and citizens of the same states with themselves 
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would be placée! in the attitude of plaintiffs. Undersuch circumstances, 
no right of removal for préjudice or local influence existed under the 
third subdivision of section 639, Rev. St., embodying the act of 1867. 
Nor does it exist under the act of 1887, as amended in 1888. See Jef- 
ferson v. Driver, 117 U. S. 272, 6 Sup. Ct. Eep. 729; Iron Co. v. Ashburn, 
118 U. S. 54, 6 Sup. Ct. Rep. 929; Hancock v. Eolbrook, 119 U. S. 586, 
7 Sup. Ct. Rep. 341; Yming v. Parker, 132 U. S. 267, 10 Sup. Ct. Rep. 
75, (construing subdivision 3 of section 639, Rev. St.;) and Thouron v. 
Railway Co., 38 Eed. Rep. 673, (construing the provisions of the prés- 
ent law.) In the latter case, it was held that, if there were one or more 
plaintiffs citizens of the same state with défendant or défendants, the lat- 
ter could not remove on the ground of préjudice or local influence, under 
subdivision 3, §639, Rev. St. In order to remove a cause from the state 
court on the ground of préjudice, it was essential, where there were 
several plaintiffs or several défendants, that ail the necessary parties on 
one side should be citizens of the state where the suit was brought, and 
ail on the other side citizens of another state or other states, and that ail 
necessary parties on the side seeking a removal should join in the appli- 
cation. Under the présent act "any défendant" may eflect the removal, 
provided the requisite diverse citizenship of the plaintiff or plaintiffs 
exists as under the act of 1867. Trealing the cross-petitioners as plain- 
tiffs on one side of the controversy involved in the state suit, and a por- 
tion of them being aliens, and other citizens of the same states with 
Joy, Humphreys, and Lindley, the latter could not properly remove 
the suit, so as to give this court jurisdiction to hear and détermine the 
matter in dispute. This view is sustained by récent décisions of Chief 
Justice FuLLEE iu Wilder v. Irmi Co., 46 Fed. Rep. 682, where it is 
said: 

"Any défendant, being snch citizen of another state, may remove; but it is 
essential that a controversy should exist between such citizen of another state 
and citizens of the state in whieh the suit is brought. Assuiuing that a sin- 
gle défendant, being a citizen of a state other tlian tliat in whicli the suit is 
brought, who is jointly sued with other défendants, citizens of the same state 
as the plaintiff, may remove the suit to the circuit court, upon making it ap- 
pear to the court that, on aceount of préjudice or local inliuenee, he caiinot 
obtain justice in the state court or courts, stil! the question remains whether 
this can be done when the plaintiffs are not ail citizens of the state in which 
the suit is brought, being ail concerned adversely to the non-resident de- 
fendant, who seeks to remove the cause. The language of the act of 1887 is 
that, ' when a suit is now pending, or may be hereafter brought, in any state 
court, in which there is a controversy between a citizen of the state in which 
the suit is brought and a citizen of another state, any défendant, being such 
citizen of another state, may remove,' etc. The language of the aetof 1867 
in describing the suit is the same; and as to the act of 1867 it has been uni- 
formly held that ail the persons on one side must be citizens of the state in 
which the suit is brought, and ail those on the other citizens of some other state. 
Toung v. Parker, 132 U. S. 267, 10 Sup. Ct. Rep, 75, and cases cited. Granted 
that the area of removability was enlar^ed by the act of 1887, inasmueh as 
anyof the défendants hiay remove, still the rule under the act of 1867 applies, 
that, wheh the citizenship on tlie plaintiffs side of the suit is such as to pre- 
vent tlie removal under that act, it is equally effective to defeat the riglit uu- 
der the act of 1887." 
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The décision oî this court in Thouron v. Bailroad Co., 38 Fed. Rep. 
673, is in substdntial accord with the foregoing construction of tlie act 
ofl887. 

On behalfofsaid défendants, it is urged that cross-petitioners are only 
défendants liké themselves in the one suit between the Adelbert Collège, 
as plaintiff, on one side, and ail other parties as défendants, within the 
rule applied in Insurance Co. v. Huntington, 117 U. S. 280, 6 Sup. Ct. 
Eep-. 783, and Iron Co. v. Ashburn, 118 U. S. 64, 6 Sup. Ct. Rep. 929; 
and that any défendant or défendants, being a citizen or citizens of a 
State or states other than that of said plaintiff, bas, under the existing 
act, the right to remove the suit, upon satisfying the court that from 
préjudice or local influence justice cannot be obtained in the state courts. 
Counsel for the remaining défendants cite and rely upon the décision of 
this court in Whelan v. RaUroad Co., 35 Fed. Eep. 868. In that case 
there was a single plaintiff citizen of Ohio, and the other a citizen of the 
state of Pennsylvania. The latter was allowed to remove the suit be- 
cause of préjudice or local infl.uence. There is no conflict between that 
case and the case of Thouron v. RaUroad Co., 38 Fed. Rep. 673, for in 
the latter there were one or more plaintiflfs who were not citizens of the 
state in which the suit was brought, but were citizens of the same state 
with the removing défendants, and this was held to defeat the right of 
the latter to remove. 

The question, then, on this branch of the case, is, how shall the cross- 
petitioners be regarded and placed? The plaintiff 's original pétition 
sought relief for itself, "concurrently and co-equally" with James Comp- 
ton, who was made a party défendant in 1888. The cross-petition, filed 
by Redmond and others, introduced new parties, and changed the char- 
acter of the original suit in that it was made a gênerai bill or proceed- 
ing on behalf of ail holders of equipment bopds. As the state court per- 
mitted this, it may be assumed to be in accordance with the local law, 
though it violated the well-settled rule of chancery practice and plead- 
ing, that a cross-bill should not introduce or make new parties. Shields 
V. Barrow, 17 How. 145; Odom v. Qwen, 2 Baxt. 446; McGavock v. Mor- 
ri»on, 3 Tenn. Ch. 355. But, if not a proper cross-bill, it was, as to the 
new parties défendant and as to its purpose, an original bill or proceed- 
ing, presenting precisely the same matter of controversy involved in the 
plaintiff's pétition. It is perfectiy clear that the sole matter in dispute, 
both under the original and cross pétition, is the question of the lien of 
said equipment bonds upon the properties which were of the Toledo & 
Wabash Railway Company, and to which défendants, as corporations 
and trustées, bave succeeded as owners and holders of the title. On 
one sideof that controversy are the plaintiff and ail cross-petitioners, and 
on the other side are ail the défendant corporations, the trustées under 
mortgages exeCuted before and since the issuance of said equipment 
bonds, and the purchasing conimittee of the Wabash, St. Louis & Pa- 
cific Railway Company. ,; There is a single controversy, with many par- 
ties severally interested, and jointly suing, on one side, and numerous 
défendants on the other. Under such circumstances, the cross-petition- 
ers, in seeking for themselves and ail other holders of equipment bonds 
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the same relief sought by plaintîff, should be regarded either as joint or 
co-plaintiffs with the Adelbert Collège, or as separate and indépendant 
plaintiffs in respect to défendants, against whom relief is sought. Oc- 
cupying this position, there was no right of removal on the part of Joy, 
Humphreys, and Lindley, trustées, for two reasons: (1) Because ail the 
parties plaintifï were not citizens of the state of Ohio, in which the suit 
was brought; and (2) because several of said plaintiffs were either 
aliens, or citizens of the same states with the removing défendants; and 
this court accordingly bas nô jurisdiction to hear and détermine thecon- 
troversy between the parties. 

But, for another and additional reason, no jurisdiction bas been ac- 
quired by this court. While the act of 1887 allows "any défendant," 
being a citizen of a state other than that in which the suit is brought, to 
remove, it is neceSsarily implied that such défendant is not a formai, 
but a necessary, party, having an interest, personal or représentative, in 
the litigation, which may be injuriously affected by préjudice or local 
influence. The law gives no right of removal to parties having no such 
interest, or whose interest has terminated. The existence of such qual- 
ifyiug interest, and the jurisdiction of this court, dépends, therefore, on 
the case as it stands between the parties at the time the application for 
removal is made. Now, what interest had Joy, Humphreys, and Lind- 
ley, as trustées under the mortgages of 1858 and 1879, or the bondhold- 
ers, secured thereby, on December 3, 1890, wheu the application for re- 
moval was made and acted upon? The pleadings show that, under the 
foreclosure proceedings of the circuit courts for the proper districts of 
Ohio, Indiana, and Illinois, in the Consolidated cause of James R. Jesup 
et cd. V, Wabash, St. Louis & Pacific Ry. Co., the mortgages held by said 
trustées, as well as ail underlying divisional mortgages, including that 
of 1853 to the Farmers' Loan & Trust Company, was Ibreclosed; that the 
properlies covered by said several mortgages were under, and in pursu- 
ance of, the decrees of said circuit courts, sold in May, 1889; that said 
sale was confifmed, and thé title thereto vested in, and conveyed to, the 
purchaser, who conveyed the same to the newly-organized Wabash Rail- 
road Company. Assuming, as we must, that those proceedings were 
valid, ail the représentative rights and interests of said trustées, James 
F. Joy, Solon Humphreys, and Daniel A. Lindley, who were before the 
court, and of the bondholders secured in and by the several mortgages 
to them, were thereby satisfied and extinguished, and the trusts created 
by the mortgages held by said removing défendants were fuUy executed. 
The Wabash Eailroad Company has, under and by virtue of said fore- 
closure proceedings, succeeded to ail the title, rights, and interests of 
said trustées, and of the bondholders whom they respectively represented; 
and, said Wabash Railroad Company having been made a party défend- 
ant to the state suit, and set up its title under said proceedings, whereby 
the controversy was shijted from the other défendants to itself before the 
application for removal was made, the défendants Joy, Humphreys, and 
Lindley, as trustées, had no such interest in the litigation as entitled 
them to remove the suit. If the suprême court of Ohio should refuse to 
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give proper efFect to the title acquired by said Wabash Railroad Com- 
pany under said foreclosure proceedings, it may sue out its writ of error 
to the suprême court of the United States. But whether said company 
succeeds or fails in holding the rights and interests which said trustées, 
Joy, Humphreys, and Lindley, and the bondholders represented by 
them, hold under their several hiortgages, there is no recourse on or 
against said trustées or bondholders, such as would render them, or 
either of them, liable either to the plaintifif and cross-petitioners, or to 
said Wabash Railroad Company. From the time, therefore, that said 
Wabash Railroad Company succeeded to their rights, and was made a 
party défendant to the state suit, said trustées ceased to hâve any inter- 
est in the litigation, became merely formai parties, and had no right to 
remove the cause. 

The conclusion of the court is that the suit must be remanded to the 
court of common pleas of Lucas county, Ohio, from whence it was re- 
moved, for want of jurisdictioh in this court to hear and détermine the 
controvers}' between the parties. This judgmenlî the removing défend- 
ants may no doubt bave reviewed by the suprême court, under the fifth 
section of the act of 1891 . The cause will be remanded, and the remov- 
ing parties be taxed with the costs connect«d with and incidental to the 
removal and remanding of the suit. 



Shapleigh V. Chestee Elbcteic Light & PowEE Co. 
(Circuit Court, E. D. Pennsylvania. Oetober 18, 1891.) 

EIXAMINEKS— POWEB TO ADJOURN HBAKENG. 

The action of an examiner in adjournlng the hearing after a witness is tenderefl 
for cross-examlnatlon is flnal, and. If the party who offered the witness refuses to 
produce hlm for cross-examination, hls testlmony In chief wlll be suppressed. 

In Equity. On motion to require the production of a witness, or to 
suppress his déposition. 

An examiner, after the direct examination of a witness ofiFered by the 
respondent was finished, and before his cross-examination was com- 
menced, adjourned the hearing until the following day. On that day 
he again adjourned it because of the illness of one of the complainant's 
counsel and the absence of the other. On the day appointed the re- 
spondent declined to produce the witness for cross-examination. 

M. W. Collet and Johi R. Bennett, for complainant. 

William C. Strawbridge and J. Bonsall Taylor, for respondent. 

AcHESON, J. The examîner's ruling is final; the witness nmstbe pro- 
duced within 30 days for cross-examination, or his déposition be stricken 
out. 
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BoMAN et al. V. Boman. 
(ClrcVitt Court, D. Washington, N. D. October 27, 1891.) 

WllrLS— VALIEITT — DlSIUHEBITIÎIO ChiLDKEN. 

Code Wash. § 1325, providing that, when a testator dies "leavlng a chlld or ohll- 
dren ♦ • • not named or provided f or " in his will, he shall be deemed to hâve 
died intestate as to them, was intended, not to prevent children from being disin- 
herited, but to require that the intention to disinherit them should olearly appear ; 
and hence a will which gires the testator's heirs one dollar esch, and the bulk 
of his property to tais wife, makes a valid disposition of his property. 

In Equity. On demurrer to bill. 

Suit by Albert T. Eoman and another plaîntiff against Mary E. Boman 
to set aside a will. 

Andrew F. Burleigh, for plaintiffs. 

Jwnius Eochester and Lewù & GUman, for défendant. 

Hanfoed, J. The complainants are children of George M. Boman, 
who died testate in the city of Seattle in December, 1890, and the ob- 
ject of this suit is to annul his last will and testament as to them. By 
said will, the testator, after making a bequest of one dollar to each of his 
heirs, gave and devised ail the residue of his estate to the défendant, who 
is his widow. Under the laws of this state, an adult person of sound 
mind may, subject to certain specified limitations, make testamentary 
disposition of ail his or her property, real and personal. Section 1325 
of the Code contains the restrictive provisions which itis claimed render 
this will invalid as to the complainants. It provides that if any person 
make his last will, and die, leaving a child or children, or descendants 
of a child or children, not named or provided for in such will, every 
such testator, as to such child or children or their descendants, shall be 
deemed to die intestate, and such child or children or their descendants 
shall be entitled to share in the division oi the estate of the testator, real 
and Personal, as if he had died intestate. Substantially similar stat- 
utory provisions hâve been passed upon in a number of cases by the 
suprême courts of New Hampshire, Missouri, Oregon, and California; 
and, without reviewing the décisions in détail, it is enough to say that 
they ail agrée in holding that an owner of property who has children, or 
descendants of children, is not by such a statute deprived of the right 
to dispose of his property as he pleases. The term "provided for," as 
used in the statute, does not import an obligation on the part of a testa- 
tor to leave his children a fortune, or to supply their material wants, or 
even give them any substantial share of his estate, whether itamounts to 
much or little. A mean-spirited wealthy man may leave his child des- 
titute, provided he does it intentionally, and expresses such intention 
clearly in his will, without rendering such will nugatory under the pro- 
visions of this statute. The décisions also hold that it is only necessary 
for a testator to make his will express clearly his intention in regard to 
his children, in any form of language sufiBcient for the purpose. It is 
v.47F.no.l.3— 54 
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not necessary to refer to the child or chiidren, each individually, by his 
or her Christian name. Any désignation which necessarily applies to 
them, withoul omitting any one of them, is ail that the law requires. 

I regard the foregoing as rulesso well settled by the concurrence ofju- 
dicial opinions as to be entitled to respect as rules of prepertj^, and bind- 
ing upon this court in the interprétation to be given to the statute in 
this state in the case under considération; and, tested thereby, this will ap- 
pears to me to be valid. The complainants are heirs of their father. By 
the clause in his will giving one dollar to each of his heirs, he refers to 
them. There is no ambiguity or possibility of two opinions as to the 
application of said clause in the will to thèse complainants. If, instead 
of one dollar, a libéral bequest had been left to each of the testator's 
heirs, no one would hestitate to believe that it'was intended for each of 
thèse complainants to share in his bounty. The language used, with 
equal certainty, forces the mind to accept the more distasteful conclu- 
sion that it was the testator's intention, deliberately formed, to eut his 
chiidren oS' with but the noniinal sum of one dollar. The rule that a 
man's chiidren shall be his heirg is of sûch uni versai application that it 
is impossible for an intelligent, sané person, who knows himself to be a 
father of chiidren, to refer to his heirs without consciously to himself in- 
cludin^ them in the référence. Thèse considérations constrain me to 
sustain the defendant's demurrer to the bill of complaint. 



Miller v. Claek el al. 
(Circuit Court, D. Connecticut. November 3, 1S91.) 

1. BiIjL or Rbvibw— Patmekt or Costs. 

The circuit court having dismissed a blU on the merits, plaintiffl took an appealto 
the suprême court, which dismissed the same because the amqunt wss insufflcient 
to confer jurisdiction, without formally deciding that the circuit court was without 
jurlsdiction. The mandate requlred appellant to pay the costs. He thereafter 
brought a bîU to reyiew the decree pf the circuit court, and hâve the cause dis- 
missed for want of jùrisâiction, instead of on the merits. Held, that he was not 
entitled to a hearing thereon until he paid the costs pursuantto the mandate, or 
gave.an excuse for not doing so; and that ActCong. March 8, 1875, (18 St. at Large, 
473,) requiring tho circuit court not to proceed further with a cause if al any time 
it should appear that it did not involve a dispute within itsjurisdiction, did not re- 
lieve him from this obligation. 

a. Same— Pleading— Stat or Prooeedings. 

The rule requiring paymentof costs on abill to review Is one of procédure rather 
than of jurlsdiction, and hence failure to aver payment or excuse is no ground of 
demurrer, but should be taken advantage of by motion to stayproceodings. 

In Equity. On demurrer to a bill of review. 

J. M. Buckinghnm, for plaintiff. 

Wm. B. Stoddard and Wm. L. Bennett, for défendants. 

Shipman, J. This is a bill of review praying that the decree hereto- 
f ore rendered in the case of Miller v. Clark, by which the bill in equity 
was dismissed upon the merits, with costs, should be set aside and the 
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bill be dîsmissed for want of jurisdiction. The facts in the case are stated 
in 40 Fed. Rep. 15. The plaintiffappealed to the suprême court, where 
the défendants moved to dismiss the appeal for want of jurisdiction, 
because the matter in dispute as to each of the défendants, other than 
the executor, did not exceed the sum or value of $5,000. The court 
dismissed the appeal upon the ground that the interest of the plaintiff 
did not exceed $5,000, but wasabout one-sixth thereof. Miller v. Clark, 
138 U. S. 223, 11 Sup. Ct. Rep. 300. The court did not formally dé- 
cide that this court had no jurisdiction. The mandate required the pay- 
ment of costs, which hâve been taxed, by the appellant. The bill of 
review in this court does not state that thèse costs bave been paid, or 
give an excuse for their non-payment. Because the costs in this court 
hâve not been paid, as well as upon other grounds, the défendants hâve 
specially demurred. 

In my opinion it is the duty of the plaintiff either to pay the costs in 
the suprême court, or to obtain an aniendment of the mandate, or to 
give an adéquate excuse for the non-payment, before the bill of re- 
view can be considered upon its merits. As the rulerequiring payment 
of the decree or of the costs, or an excuse for the non-payment, is one 
of procédure, rather than jurisdictional, it seems that the omission in 
the bill is not a subject of demurrer, but can be properly taken advan- 
tage of bya motion to stayproceedings until thedecree bas been performed, 
or by a motion to strike frbm the files. Davis v. Speiden, 104 U. S. 83; 
2 Daniel!, Ch. Pr. 1635. The plaintiff gave upon the argument of the 
demurrer two reasons for silence in regard to the non-payment of costs. 
The first was that the old chancery rule in regard to the performance of 
a decree as a condition précèdent to the filing of a bill of review is not 
now applicable, because the statute of March 3, 1875, (18 St. at Large, 
472,) requires the circuit court not to proceed further with a suit, if at 
any time after such suit bas been brought it should appear that it did 
not involve a dispute within the jurisdiction of such circuit court. This 
statute "imposes upon the circuit court the duty of dismissing the suit, 
if it appears at any time after it is brought, and before it is tinally dis- 
posed of, that it does not involve a controversy of which it takes cogni- 
zance." Morris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. Rep. 289. It does 
not, in terms, relate to the duty of the court upon a bill of review, after 
a suit bas been disposed of by final decree. The plaintiff also says that 
the provision in regard to costs should not hâve been inserted in the 
mandate of the suprême court. I suppose that the provision was in- 
serted in pursuance of the reasons contained in, or the authority of, 
BlacJclock V. Small, 127 U. S. 96, 8 Sup. Ct. Rep. 1096, and Bradstreet 
Co. V. Higgins, 114 U. S. 262, 5 Sup. Ct. Rep. 880. Whether prop- 
erly or improperly inserted, I think it must be obeyed, so long as it is 
in force. 

Before a décision upon the other questions contained in the demurrer, 
proceedingsunder the bill of review should bestayed, until the mandate 
of the suprême court bas been complied with, or an adéquate excuse 
bas been given for non-compliance. 
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Gbatton V. Webee. 
(Circuit Court, D. Washington, N. D. Ootober 26, 1891.) 

1. COMMUNITT PUOPEETT — RiGHTS OP NoN-ReSIT)ENT WiFE. 

The oommutiity property act of "Washing-ton ïerritory, 1879, making lands pur- 
chased by the husband the common property of husband and wit'e, appliss as well 
to property within the territory, acquired by non-residents, as that purchased 
by résidents. 

3. Deoeee op ToKEiaN Court— Thansfer op Title — Estoppbl. 

A deeree for divorce, entered by the state court of Oregon, provided that the hus- 
band should pay the wife the sum of $5,000 in satisfaction of her interest in such 
of the husband's lands.as lay without the state, on condition that the wife should 
accept such sum in full satisfaction of her interest in those lands, and lile a con- 
veyance to the husband of such interest, with the olerk of the court. The wife 
caused exécution to be issued on the deeree, and sold the husband's lands in Ore- 
gon to satisfy the same, which lands the husband redeemed by paying the amount 
of the exécution to the wife. No conveyance or release of interest in the Wash- 
ington lands was ever executed by the wife, as directed by the deeree. Held, that 
such deeree of the state court of Ôregon could not operaie to transf er plaintiff 's 
interest in community lands in Washington, nor estôp her from recovering them 
from her husband's widow by a second marriage. 

In Equity. 

In the year 1884, the complainant's husband, Emil Weber, purchased 
3,400 acres of]and situated in Clallam çouiity, in this state. The plain- 
tiff claims that by said purchase the lands became community property, 
and that she is now the owner of an undivided one-half thereof. In 
1886, by a deeree of a circuit court of the state of Oregon, the com- 
plainant was granted a divorce from the said Weber. At the time the 
lands were purchased, and until after the divorce, the parties were 
domiciled in the state of Oregon. After the divorce Weber died in the 
state of Oregon. The défendant claims to be his widow, having been 
married to him very soon after the divorce, and she now claims to own 
an interest in said lands, and dénies that the complainant bas any in- 
terest therein. The lands are unoccupied, and this suit in equity bas 
been brought to détermine the disputed questions as to plaintiff's inter- 
est. The validity of the defendant's marriage to Weber is disputed, but 
I do not find it necessary to décide that question. In her complaint 
against Weber filed in the divorce suit, the plaintiff alleged that he 
owned 2,600 acres of land in Washington Territory, but did not give 
any description thereof, and she prayed for a divisioi:i of ail his prop- 
erty, and a suitable award to her out of the same, including his lands 
situated outside of the state of Oregon. Bj' the deeree the court gave 
the complainant one-third of Weber's real esta te in Oregon, and a 
judgment for |5,000 in money for her own maintenance; and, as to the 
property outside of Oregon, the deeree contains the foUowing clauses: 

"It is furtlier considered and adjndged that the said sum of flve tliousand 
{65,U00) dollars awarded tothe plaintiff is granted upoa condition tliat it shall 
be accepted by ths plaintiff in lieu and in full satisfaction of ail her riglit, title, 
and interest of, iti, and le thelands and property described in the complaint 
in this suit, owned by the défendant, Ennil Weber, and situated without 
the state of Oregon. It is further considered aud adjudgtd that, upon the 
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défendant, Emil Weber, pa5'ing to the elerk of this court said sum of 
$5,000, awarded to plaintifl as maintenance, or upon the recovery of said 
sum on exécution issued to enforce this decree, and paid over to said elerk, 
the plaintiff shall flle with said elerk a release and conveyance of ail her estate, 
right, title, and interest in and to the said lands owned by the said défendant, 
Emil Weber, situated without the state of Oregon; said sum of money and 
said releass and conveyance to be held by said elerk, subject to the order of 
this court, to be turned over to the respective parties hereiri, said plaintiff 
and défendant Weber." 

An exécution was issued, and real estate in Oregon was sold to the 
complainant to satisfy the judgment for $5,000. Said real estate was 
redeemed by Weber, and the amount of the judgment was paid to the 
complainant, without any conveyance or release of lands by her, as the 
decree provided for, being exacted. She has not conveyed any interest 
in the lands in controversy, by any deed, to any person, and, if she 
ever had any interest therein, she has it yet, unless, by the decree of the 
court in Oregon, and the proceedings thereunder, she has been deprived 
thereof, or estopped from claiming it. 

B. F. Dennison and E. W. Bingham, for complainant. 

Tustin, Gearin & Crews, for défendant. 

Hanfoed, J. , (after stating the fad» as above.) Prior to the revision of 
the community property law by the act of 1879, non-resident married 
persons were not affected by the community property law of Washington 
Territory. The act of 1879, however, and ail subséquent législation 
upon the subject is gênerai, and applicable to ail subséquent acquisitions 
of real estate situated within the territory, by non-residents as well asby 
inhabitants. Property acquired by purchase, by a married person, is 
presumed to be community property, and there is no évidence in this 
case to overcome that presumption as to the land in controversy. I 
hold that the complainant did acquire an interest therein equal to that 
of her husband, Emil Weber. 

The court which granted the divorce had no power to make a decree 
which could, of itself, operate upon land in Washington Territory, so as to 
transfer the title. Said decree does not purport to bave such effect, and 
there is not in the record in that case any description of this land, by 
which the same or any part of it could be identified, or récital or ex- 
pression showing that the court intended to touch the complainant's in- 
terest therein. Her complaintand the decree only refer to the property 
of Weber. The natural inference and légal presumption is that no réf- 
érence was intended to the community property of Weber and his wife. 
Payment of the money decreed to complainant, without an exaction of 
a conveyance of her interest in this property, and her acceptance of it, 
cannot hâve the effect to convey or extinguish her title, or create an es- 
toppel. It is certainly illogical to say that her failure to exécute a deed 
in compliance with the court"s order is équivalent to a conveyance of her 
interest in this land as if the deed had beën made. The circumstances 
under which the $6,000 was paid without a deed/rom the complainant 
being exacted, either by Weber or the officers of the court, are not 
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shown, and there is absolutel}' no évidence of any such aets on her part 
as should, either in a court of law or equity, bar the complainant from 
asserdng her right to and claiming the land referred to. It is the opin- 
ion of the court that she is the owner of an undivided one-half of said 
land as tenant in common with the vendees of Weber, and a deeree will 
be entered as prayed for. 



Richards v. Bellingham Bay Laxd Co. 
(Circuit Court, D. Washington, JV. D. October 20, 1891.) 

DowBR— Abolition bt Statctb— EprEOT on Existing Makbiages. 

The various acts of Washington Territory, abolishing the right of curtesy and 
dower, and which are now embodled in Code Wash. 1881, § 2414, providing that "no 
estate is allowed the husband as tenant by the curtesy, upon the death of his wife, 
nor is any estate in dower allotted to the wife vipon the death of her husband, " took 
away a wife's inchoate right of dower in lands pr«viously alienated by her husband 
without joining her in the deed. 

In Equity. On demurrer to the bill. 
Harris, Black & Leaming, for plaintiff. 
W. Lair Hill, for défendant. 

Hanfoed, J. This case has been heard upon a demurrer to the bill, 
presenting the question whether a widow whose husband died in the 
year 1889 is entitled to dower in lands situated in this state which the 
husband owned, and in which he was seised of an estate of inheritance 
at the time of his marriage to her, in 1866, and which he sold and con- 
veyed in the same year, by a deed in the exécution of which she did 
not join. By a statute of Washington Territory, in force at the times 
of the marriage and aliénation by the husband ci the land in controversy, 
the right of dower in lands situated in the territory existed, and provis- 
ions were niade for securing and protecting it. Laws Wash. T. 1864, 
p. 6. The important sections of this act are the following ; 

"Section 1. Be it enaoted by the législative assembly of the territory of 
Washington that the widow of every deceased person shall be entitled to 
dower, for the use, during her natural life, of one-third part of ail the lands 
whereof her husband was seised of an estate of inheritance, at any time dur- 
ing the marriage, unless she is lawfuUy barred thereof. " "Sec. 7. When a 
widow shall be entitled to dower out of any lands which shall hâve been 
aliened by the husband in his life-time, and such lands shall hâve been en- 
haneed in value after the aliénation, such lands shall be estimated in setting 
out the widow's dower, according to their value at the time when they were 
so alienated." "Sec. 13. A married woraan, residing within this territory, 
may hâve her right of dower in any estate conveyed by her husband, or by his 
guardian if he be a minor, [barred,] by joining in the deed of conveyance, 
and acknowledging the same, or by joining with her husband in a subséquent 
deed, acknowledged in like manner. Sec. 14. A woman may also be barred 
of her dower in ail the lands of her husband, by a jointure settled on her with 



KICHARDS V. BELLINGHAM BAY LAND CO. 855 

lier assent before the marriage: provided such jointure consists of a freehold 
estate in iands for the life of the wife at least, to take effect in possession or 
profit immediately on the death of the husband." 

The nature of dower, as defined by this statute, is the same as at com- 
n^op law. It is during marriage but a possibility, which may or may 
not develop into a right. By the terras of the act, the only riglits given 
are given to widows of deceased persons, and it is plain that under it no 
right could become vested in any woman until her status as wife changed 
to that of a widow. Moreover, the législature at the end of the first section 
added the words, "unless she is lawfuUy barred thereof," to show ex- 
plicitly that there was nothing absolute in the right intended to be con- 
ferred. The décisions of the suprême court of the United States, while 
recognizing a married woman's inchoate right of dower as being valua- 
ble, {Sykes v. Chadwick, 18 Wall. 141,) hâve settled the law, at least for 
this court, that a wife, who has a right of dower only in the event that 
she survive her husband, has no présent title to her husband's land, 
either légal or équitable, (Dolton v. Gain, 14 Wall. 472,) that while in 
this condition her interest in her husband's land may be dealt with and 
entirely abrogated by the law-making power, (Randall v. Krieger, 23 
Wall. 137;) and that ail rights incidental to and dépendent upon the 
marriage relation, conjugal as well as pecuniary, including dower, may 
be taken away by a mère arbitrary act of the législature, unless such act 
is inhibited by positive and express constitutional provisions, {Maynard 
V. £ri«, 125 U. S. 190, 8 Sup. et. Rep. 723.) 

The législature had the power to enact laws after the coniplainant's 
marriage, and before she became a widow, having the effect to eut off 
her right of dower in Iands of which her husband was seised during the 
marriage. Has it done so? This is the question to be decided, for the 
right claimed is not barred by any deed or act of the complainant. 

The oldest statutes of the territory contain several provisions referring 
to dower, which were appropriate and necessary, so long as that feature 
of our law remained; but I will trace the législation upon the subject 
only from the year 1863, as ail important changes bave occurred since 
the session of the législature held in that year. The act of 1863, relat- 
ing to deeds, contains a section providing that a married woman shall 
not be bound by any deed aflecting her own real estate or releasing dower, 
unless she shall be joined by her husband in executing the conveyance, 
nor unless her own acknowledgrnent of it shall be taken and certified 
with prescribed formalities. Laws 1863, p. 430, § 3. The law gov- 
erning the descent of real property enacted at the same session expressly 
recognizes dower, by declaring that the provisions of that chapter shall 
not affect the title of a widow as tenant in dower. Id. p. 264, § 352. 
The law relating to wills provides that it shall not be so construed as to 
deprive a widow of her dower. Id. p. 207, § 51. Appropriate pro- 
visions for proteoting and securing the right of dower are to be found in 
the varions revisions and amendments of the gênerai laws relating to 
conveyances of and actions to recover and partition real property, and 
settle estâtes of deceased persons, made prior to the revision and compila- 
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tion of the laws in the Code of 1881. In addition to thosecited above, 
see Laws 1869, p. 131, § 503; Id. p. 139, § 537; Id. p. 301, § 8; Laws 
1873, p. 135, § 501; Id. p. 143, § 535; Id. p. 465, § 3; Laws 1877, p. 
312, § 3; Id. p. 115, § 555; Id. p. 122, § 588. Thèse various provisions 
were ail repealed by being oraitted from the Code of 1881, except the 
third section of the act relating to deed.s, which bas, however, been re- 
pealed bythe acts of 1886 and 1888. Laws 1885-86, p. 177; Laws 
1887-88, pp. 50, 51. 

The first important departure in the législation of the territory from 
common-law principles, in respect to property rights of husband and 
wife, is found in the community property law of 1869, (Laws 1869, p. 
318.) This act does not in terms refer to the subject of dower. A more 
radical change took place in 1871, in the act of that year defining the 
rights of persons and property as afiected by marriage. Laws 1871, p. 
67. Section 23 provides that "neither dower nor curtesy shall hereafter 
accrue." In the case of Hamilton v. Hirsch, 2 Wash. T. 223, 5 Pac. 
Rep. 215, the suprême court of the territory held that the législature 
had power to, and by this act did, eut ofF existing inchoate rights of 
dower, and that a widow whose husband died while that law was in 
force was not entitled to dower in any lands in the territory. In 1873 
the act of 1871 was repealed, (Laws 1873, p. 486,) and the law of 1869 
was re-enacted. Id. p. 450. In 1875 there was a revision of the law 
relating to the descent of property by an act entitled "An act to regu- 
late the descent of real estate and the distribution of personal property." 
Laws 1875, p. 53. Section 1 provides, in effect, that when any person 
shall die seised of any lands in fee-simple, or for the life of another, 
leaving a surviving husband or wife, such survivor shall inherit a por- 
tion of such lands. Section 3 provides that "the provisions of section 
1, as to the inheritance of the husband and wife from each Other, apply 
only to the separate property of the decedents, and take the place of 
tenancy in dower, and tenancy by the curtesy, which are hereby abol- 
ished." The same provisions were re-enacted as part of the chapter re- 
lating to the descent of real estate in the Code of 1881. Code, §§ 3302, 
3304. In 1879 an act was passed entitled "An act relating to and de- 
fining the property rights of husband and wife." Laws 1879, p. 77. 
Section 18 reads as foUows: "No estate is allowed the husband as tenant 
by curtesy upon the death of bis wife, nor is any estate in dower al- 
lotted to the wife upon the death of her husband." This provision has 
been re-enacted as section 2414 of the Code, and is embraced in the 
chapter relating to the property rights of married persons. Code, 
p. 415. Thèse sections 2414, 3302, and 3304 of the Code were in force 
as law in Washington Territory at the time of the death of complain- 
ant's husband. 

The statu tes referred to show that since 1863, and prior to the death 
of complainant's husband, the législature has, after first amplifying the 
laws relating to dower, by a graduai and somewhat irregular course, but 
thoroughly, eliminated ail provisions recognizing it as an existing right; 
so that, in 1889, the statutes in force referred to dower only in the sec- 



EICHAEDS V. BELLINGHAM BAY LAXD CO. 857 

tions declaring it abolished. Under existing laws, instead of dower, 
married woraen hâve the rights which the community property law 
gives, and the widow of every man who dies seised of an estate of in- 
heritance in land in this state, without having devised the same, is en- 
titled to a portion thereof as an heiress. The change is gênerai. No 
exceptions or saving clauses are to be found in the statutes. The légis- 
lature has exercised, to the full extent, its pov.er to eut off such rights 
as the complainant in this case lays claim to. 

An ingénions argument is put forth to the effect thatthe case rriustbe 
determined accordiug to the law in force at thetime of the aliénation of 
the land; otherwise, as the vendee took subject to the right of dower, 
and presumably paid no more for the land than the value of the inter- 
est therein, which was conveyed to him, he will profit by the contract 
of purchase beyond what the parties conteinplated in making it. The 
tinsoundness of this proposition is in the false assumption which it in- 
volves as to the nature of dower, as if it were, during continuance of 
the marriage, a definite vested right. The vendee took his estate sub- 
ject only to a possibility that in the future a right of dower might ac- 
crue. The title which he bought and paid for was absolute, except in 
the contingency that the wife of the vendorshould survive herhusband, 
and her right of dower should not be lavvfully harred. Barring the 
right by législative enactment no more added to his profit than would 
the death of the complainant if it had occurred prior to her husband's 
death, — a contingency which the parties should hâve had in mind. 
The authorities cited in support of the argument only go to the extent 
of holding that, where a right of dower has vested, after the property 
subject to it has been conveyed by the husband, the law in force at the 
time of the aliénation governs, instead of the law existing at the time 
of the husband's death. They lend but little support to the contention 
that the complainant has acquired a right, by force of a law, long after 
the repeal of that law. The same argument, stated in another way, 
would be that, by the husband's aliénation of the land before the right 
of dower was abolished, the interest of the wife therein was changed to 
a vested right, so that in such land, and against his vendee, the right 
remains, although, if he had retained the same land until his death, no 
such right would hâve attached to it. I am not able to find any ground 
in reason for such distinction. It is my opinion that the complainant 
has no valid claim to or interest in the land described in her bill. The 
demurrer will be sustained, and a decree dismissing the bill will be 
entered. 
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PouiLiN V. Canadian Pac. Ry. Co. 
(Circuit Court, E. D. MicMgan. October 13, 1891.) 

Carrieks or Passenoees — Depective Ticket— Ejection — Fokm or Aotiox. 

a passenger paid the price of a railroad excursion ticket from Détroit to Québec 
and return, and accepted from the company's agent, without reading it, what the 
latter represented to be such a ticket. The agent, however, inadvertently stamped 
upon' the return coupon the word "Détroit" above the word "Québec, " instead of 
vice versa, as was necessary to make it valid. On the homeward journey the oon- 
ductor refused to reçoive the ticket, notwithstanding the paasenger's explanatioo, 
and the latter, having no means to pay the cash fare, was put off at a way station, 
and suffered much humiliation and inconvenience. Held, that he was nol re- 
Btricted to assumpsit for the breach of contract, but might sue the company in 
tort for damages. 

At Law. Action ex delicto by a passenger to recover damages for ex- 
pulsion from railroad train. On demurrer to déclaration. 

Plaintiff, on August 29, 1890, applied to defendant's district passen- 
ger agent at Détroit for an excursion ticket over defendant's railroad from 
Détroit to Québec and return, paid the price therefor, and received from 
the agent what the latter represented to be such a ticket, which, without 
reading, plaintiff accepted. In filling out the coupons for the trip for 
Québec back to Détroit, the agent inadvertently stamped the word "Dé- 
troit" above the word "Québec," instead of m-e versa, as was necessary 
to make the ticket a valid voucher for plaintiff's fare to Détroit. On his 
homeward journey plaintiff presented his ticket to the conductor, who 
declined to receive it, notwithstanding plaintiff's explanation, and in- 
sisted on payment of the customary fare to Détroit. Plaintiff, having 
no means to meet this demand, was, about 10 o'clock in the evening, 
put off from the train at Ste. Anne de Bellevue, in the dominion of Can- 
ada, near Montréal, where he was compelled to remain until the next 
day, when the ticket was accepted for his passage to Détroit. No un- 
necessary force was used in removing plaintiff from the train. Plaintiff 
brought thip action on the case, claiming that he was greatly mortified 
and humiliated in the sight of a large number of passengers; that the 
night was dark, and rain was falling heavily, and there was no hôtel or 
lodging place within a mile o( the station where he could procure shelter; 
that by his expulsion he lost business engagements at Toledo, which he 
otherwise would hâve kept, and he was subjected to great inconvenience, 
and suffered the pain and discomfort of going without food from the 
time he left Ste. Anne de Bellevue, on his journey homeward, until his 
arrivai in Toledo, the night following that of his expulsion from the 
train, because the expense of lodging at Ste. Anne de Bellevue, necessi- 
tated bj^ his éjection, had exhausted his means. Ail this the déclara- 
tion charges to bave occurred without "any lack of care on the part of 
plaintiff, but was the direct resuit of the carelessness and négligence of 
defendant's agent at Détroit in selling the plaintiff an incorrect and im- 
proper ticket, instead of a correct ticket, such as plaintiff requested and 
paid for." ïhe damages are laid at $5,000. Défendant demurs to the 
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déclaration, and insista that the action should be laid ex contractu for a 
breach of contract of carriage, not ex delkto, as brought. 

Charles T. Wilkins, for plaintiff. 

3Ioore & Canfield, for défendant. 

SwAN, J. The déclaration in this cause sets forth fully the facts 
which constitute the plaintiff's cause of action. In substance, it avers 
the défendant to be a common carrier of passengers between Détroit 
and Québec; that its passenger agent at Détroit received plaintiff's 
money in payment of his fare from Détroit to Québec and return, in 
considération of which the agent delivered to plaintiff a ticket, which 
purported to be, and was represented by the agent to be, good for 
plaintiff's passage oh defendant's railway to Québec and back to Détroit; 
that plaintiff was carried under that ticket to Québec, but was ejected 
from the cars of défendant on the return journey, because the ticket was 
incorrect, and not such as the conductor of the train was authorized to 
accept for the plaintiff's passage. Thèse allégations are followed by a 
statement of the damage resulting from his éviction, for which plaintiff 
asks compensation. There is no express allégation that it was defend- 
ant's duty to carry plaintiff under the contract, but that is unnecessary. 
From the facts stated, the law implies that duty, and that is sufiicient. 
1 Chit. PL 398, 399; GladweU v. Steggall, 5 Bing. N. C. 733. The rela- 
tion of carrier and passenger subsisted between the parties, and the car- 
rier had entered upon the performance of his contract. The plaintiff 
had paid the fare demanded, and it was the légal duty of défendant, not 
only to carry him to Québec and back to Détroit, but to furnish the 
plaintiff with a proper ticket, which would évidence the ho}der's right 
to transport and protect him against an apparently justifiable évasion 
of that right by tlie conductor of the train. Whether or not the plain- 
tiff may be held to hâve been négligent in failing to detect the error in 
the ticket is not an inquiry hère, in the face of the allégation in the déc- 
laration, which the demurrer admits, that the éviction of "plaintiff was 
not due to any négligence on his part." The actual contract between 
the parties was that pleaded, viz., for his carriage from Détroit to Que- 
bec and return. The primary wrong done to plaintiff w-as the négli- 
gent failure to provide him with a proper ticket evidencing the real 
contract. As between the conductor and the passenger, the ticket has 
been held to be conclusive évidence of the rights of the passenger. Fred- 
erick v. Raïlroad Co., 37 Mich. 342; Hufford v. Railway Co., .53 Mich. 
118, 18 N. W. Rep. 580. Yet, as between the company and the pas- 
senger, the ordinary ticket is not regarded as conclusive évidence of the 
contract, but as a mère token or voucher to the carrier's servants, who 
hâve the coiiduct of tue train, that the holder has paid his fare. Quinby 
V. Vanda-bUt, 17 N. Y. 306; Rawson v. Eailroad Co., 48 N. Y. 212; 
Van Buskirk v. Roberts, 31 N. Y. 661; Henderson v. Stevenson, L. R. 2 
H. L. Se. 470; Railroad Co. v. Harris, 12 Wall. 65; Peterson v. Railroad 
Co. , 80 lowa, 92, 97, 45 N. W. Rep. 673. While the defect of the ticket 
presented exempts the conductor from an action for expelling the pas- 
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senger, or, at least, from exemplary damages, when he aots în good faith, 
and without uimecessary force, it does not protect the company or its pas- 
senger agent from an action for a breach of the contracl which the agent 
was authorized to make, and did make, with the passenger. Railroad 
Co. V. Pierce, 47 Mich. 277, UN". W. Rep. 157; Murdock v. Railroad Co.. 
137 Mass. 293; Hufford v. Railway Co., 53 Mich. 118, 18 N. W. Rep, 
580, 64 Mich. 631, 31 N. W. Rep. 544; Railroad Co. v. Carr, 71 Md. 
135, 17 Atl. Rep. 1052. The passenger agent was the company 's alter 
ego for the purpose of making the contract of carriage, and for his mis- 
take or négligence in the line of his duty his principal must respond. 
Mechanics' Bank v. Bank of Columbia, 5 Wheat. 326; Bank v. Stewart, 
114 U. S. 228, 5 Sup. Ct. Rep. 845; Railroad Co. v. Rice, 64 Md. 63, 
21 Atl. Rep. 97; Cooley, Torts, p. 638; Wood,.Mast. & S. p. 640. There 
was a clear violation of the duty of the carrier to the passenger — an in- 
vasion, to the latter's damage, of the right which he had purchased — ■ 
in negligently subjecting him to the indignity, delay, and discomfort 
which, on the facts alleged, foUowed his expulsion. Railroad Co. v. 
Carr, 71 Md. 141, 17 Atl. Rep. 1052. For thèse no reoovery could be 
had in an action of assumpsit. Goddard v. Railroad Co., 57 Me. 202; 
Walsh V. Railroad Co., 42 Wis. 23. For the redress of thèse grievances, 
an action of tort is appropriate. "Déclarations against carriers in tort 
are as old as the law, and continued uutil Dale v. Hall, 1 Wils. 281, 
when the practice of declaring in ass-umpsit succeeded. But this prac- 
tice does not supersede the other. * * * This was only declaring 
as usual for four hundred years before Dalev. Hall." Per Bayley, J., 
in Ansell v. Waterhouse, 2 Chit. 1. According to Chitty, though assmnp- 
dt is the usual remedy for breach of duty against carriers and bailees, 
yet it is clear they are also liable in case of injury resulting from their 
négligence or breach of duty in the course of their employ. 1 Chit. PL 
151. When the relation of carrier and passenger is once formed, the 
law annexes to the contract of the carrier certain duties. For the non- 
performance, the passenger may bring an action of tort. The class of 
cases in which action on. the case lies is well stated by Littledale, J., 
in Burnett v. Lynch, 5 Barn. & C. 609: 

"When, from a given state of facts, the law raises a légal obligation to do 
a partlcular act, and there is a breach of that obligation, and a consequential 
damage therefrom, although assimipsit may be maintained upon a promise 
implied by law to do the act, still an action on the case founded in tort Is the 
more proper form of action, in which the plaintiff States the facts ont of 
which the légal obligation arises, the obligation itself, the breach of it, and 
the damage resulting from that breach ; for that is the most accurate descrip- 
tion of the real cause of action, and that form of action in which the real 
cause of action is most accurately described is the best adapted to e very case. " 

It is well settled that, when the gist of the action is a tort that arises 
out of a contract, plaintiff may déclare in tort or contract, at his élec- 
tion. The contract in such cases is laid merely as inducement, and as 
the foundation of the duty in respect to which plaintiff is said to be in 
default. 1 Chit. PI. 152, 397; Emigh v. Railroad Cb., 4 Biss. 114; Rail- 
road Co. V. Constable, 39 Md. 149; Saltonstall v. StocMon, Taney, 11, 18. 
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"Wherever," says Lord Campbell, "there is a contract, and something 
to be done in the course of the employment which is the subject of that 
contract, if there is a breach of duty in the course of that employment, 
the plaintiff mav either recover in tort or in contract." Brown v. Boor- 
mail, 11 Clark & F. 43, affirming 3 Adol. & E. (N. S.) 845. The 
great weight of later authority also affirms the propriety of this form of 
action in suits against carriers and bailees. It was adopted in ail the 
Michigan cases cited supra, and in Thmnas v. Railroad Co., 72 Mich. 355, 
40 N. W. Rep. 468, in which plaintiff sued for éjection froni a train. 
It is said, indeed, in Frederick v. Railroad Co., cited mpra, that, "if the 
Company bas, through mistake of its agent, given the passenger the 
wrong ticket, so that he bas been compelled to relinquish his seat, or 
pay his fare a second time in order to obtain it, he wouldhavea remedy 
against the company for a breach of contract." But thisdoes not mean, 
as is évident from the context and the concurring opinions of the judges, 
that his only remedy is an action of assumpsit. The cases of Railroad 
Co. V. Griffin, 68 111. 499, and Yorton v. Railway Co., 54 Wis. 234, 11 
N. W. Rep. 482, while denying the plaintiflf's rigbt to recover the dam- 
ages claimed for expulsion îrom a train, are consistent with the right to 
sue in tort therefor. In thefirst, the plaintiff was, as hère, inadvertently 
given the wrong ticket, which the conductor rejected, and demanded his 
fare. "It was the passenger's duty," says the court, "to pay the fare 
demanded; and, if the company fails to make suitable réparation, he 
can maintain his appropriate action." So far as the latter case implies 
that the expulsion is not the proximate cause of the damages hère sought 
to be recovered, it is not sustained by later authorities. The relation 
between the tort and its conséquences is generally a question of fact, and 
not of law. Railroad Co. v. Kellogg, 94 U. S. 474. In the case of 
Yorton y. Railroad Co., supra, the report shows that plaintiff refused to 
pay his fare, though he had the means, and brought upon himself the 
illness of which he complained by his own foolish and perverse conduct. 
That case came again before the court, and is reported in 62 Wis. 367, 
21 N. W. Rep. 516, and 23 N. W. Rep. 401, and the language relied 
upon in the first opinion is largely qualified. The case of MacKay v. 
Railroad Go., (W. Va.) 11 S. E. Rep, 737, holds squarely that, when 
the agent bas delivered to the passenger a ticket not answering for the 
trip, which the conductor refuses to recognize, and, in default of pay- 
ment of fare, the passenger is put off, the négligence of the agent, and 
the expulsion of the passenger without unnecessary force, will not be a 
ground of action against the company as for tort. Bradshaw v. Railroad 
Co., 135 Mass. 407, also holds that an action for tort does not lie for 
expelling from the car a passenger to whom the company was bound, 
by an implied contract, to give the proper ticket, but that he must sue 
in assumpsit. Thèse are the only cases in my knowledge holding this 
doctrine. They are overborne by the great weight of authority to the 
contrary. The case of Murdockv. Railroad Co., 137 Mass. 293, where, 
as hère, the agent represented the validity of a ticket which the régula- 
tions of the company forbade the conductor to accept, and he put off the 
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passenger, holds the company liable in tort for the expulsion, and prac- 
tically overrules the case of Bradshaw v. Railroad Co., supra. There is 
nothing in the cases of Mosher v. Railway Co., 127 U. S. 890, 8 Sup. 
et. Rep. 1324, and Boylan v. Railroad Go., 1^2 U. S. 146, 10 Sup. Ct. 
Rep. 50, to the contrary of what is hère decided. Both were actions of 
assumpsit for a hreach of the contract contained in tickets signed by the 
carrier and the passenger. In neither case had plaintifif complied with 
the conditions of the spécial contract necessary to its validit}' on his 
return passage. The ticket expressly provided that "it is not good for 
return passage unless the holder identifies himself as the original pur- 
chaser, to the satisfaction of the authorized agent of the railroad," at a 
place named, and within a time limited. This plaintiff failed to do. 
Mr. Justice Gray, who delivered the opinion of the court, says: 

"The unstamped ticket giving plaintiff no light to a return passage, and 
he having not paid, but absolutely ref using to pay, the usual fare, there was 
no contract in force between hira and the défendant to carry him back. 
* * * There being no such contract in force, there could be no breach of 
it; and, no breach of contract being shown, this action of assumpsit, sound- 
ing in contract only, and not in tort, cannot be maintained to recover any 
damages, direct or eonsequential, for tlie plaintifl's expulsion from the dé- 
fendant'» cars." 

There is an obvious and recognized différence between the expulsion 
from a conveyance of a person who is unprovided with a ticket, and re- 
fuses to pay the lawful fare, and that of a passenger who was lawfully 
on the train or other conveyance, under contract with the carrier. The 
first has no right of transporta tion, and his removal from the train in a 
proper maimer and place is not actionable. If the second, for any rea- 
son chargeable to the fault of the carrier or its agents, is expelled by the 
conductor or other servant of the carrier, his clear légal right has been 
invaded to his damage, and, without fault on his part, he has suffered 
an indignity, and perhaps incurred a loss, for which some compensation 
should be made by the wrong-doer. When he can avoid expulsion by 
a payment of his fare a second time, it is generally and rightly held that 
he should submit to that courscj and reclaim his money from the car- 
rier. This is a concession to the necessities of the carrier's business, be- 
cause it is impossible, in the safe conduct and opération of railroad 
trains especially, for a conductor to fully investigate and détermine a 
passenger's right to transportation upon a ticket which he is not au- 
thorized to accept. There is no hardship in this requirement to one 
who has the means to take that course, and he may be rightfuUy denied 
damages for an injury he might thus easily hâve prevented; but, where 
one has not the means at hand to pay a second time, to refer his 
expulsion, and its unavoidable conséquences, to his impecuniosity, 
rather than to the fault of the carrier, is to punish the traveler who fails 
to anticipate and provide against a breach of the contract which he has 
no reason to expect. The recovery of the sum paid for fare and the ex- 
penses of détention are not adéquate compensation for humiliating ex- 
pulsion, the eonsequential delay and discomfort, and the more serions 
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conséquences to Lealth which often foUow exposure to the weather, and 
for which the courts allow recovery. Ymim, v. Railway Co., 62 Wis. 
367, 21 N. W. Rep. 516, and 23 N. W. Rep. 401; RaUroad Co. v. i%, 
88 Ind. 381, 389; Craker v. RaUroad Co., 36 Wis. 658. It follows that 
the action is well brought in tort. The demurrer is overruled, with 
leave to défendant to plead to the merits within four days. 



Steel v. Phénix Ins. Co. of Brooklyn. 
(Circuit Court, D. Oregon. October 19, 189L) 

1. Waiver of Limitation within Which to Sue on a Polict of Fikb Insurance. 
A 13-months limitation in a policy of flre insurance, witliin wliich the assured 
must sue for a loss, is not waived by conduct of tlie insurance company calculated 
to make the former believethat the loss will be paid, provided such conduct ceases, 
so as to leave a reasonable time within which to sue; and 7 months of the 13 is con- 
sidered ample time. 

3. Limitation fhom the Date op Fibe. 

A limitation of 18 months from the date of the flre, within which to sue on a pol- 
icy of flre insurance, commences to run from such date. The ruling ou this point 
in XL Sawy. 376, 35 Fed. Kep. 396, followed. 

(Syllabus by the Court.) 

At Law. 

Mr. George H. Williams,, for plaintifF. 

Mr. L. B. Cox and Mr. W. S. Goodfellow, for défendant. 

Deady, J. On April 21, 1884, the défendant, in considération of 
the sum of $300 paid to it by E. S. Kearney, insured him as "Receiver 
for Holladay v. Holladay,^' in the sum of $5,000, against loss or damage 
by fire on a half interest in the Clarendon hôtel and furniture, for the 
term of one year from the 27th of the month, and, on the night of May 
19th foUowing, the property was destroyed by lire. 

This suit was brought on July 10, 1885, by D. P. Thompson, as the 
successor of Kearney in the receivership, to reform the policy, which it 
is alleged in the bill was made payable to Kearney, "instead of the re- 
ceiver in the suit of Holladay v. HoUaday, and his successors, or the ben- 
efit of whom it might concern." 

There was a demurrer to the bill, on the ground that the plaintiff's 
right of action was barred, because the suit was not commencée! "within 
twelve months next after the date of the fire from which the loss oc- 
curred," as provided in the policy. 

The demurrer was sustained, (11 Sawy. 276, 25 Fed. Rep. 296,) and 
the receiver filed an amended bill, alleging therein conduct on the part 
of the défendant which he claimed amounted to a waiver of this limita- 
tion. There was a demurrer to this bill also, which was sustained, and 
the suit dismissed. 

On July 12, 1886, Thompson was removed from the receivership, 
and George W. Weidler and Joseph Holladay were appointed in his 
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place. Thereafter the suit of Holladay v. Holladay was decided le favor 
of Ben Holladay, and the receivers were discharged. On July 8, 1887, 
Ben Holladay died, and on June 3, 1889, James Steel, his administra- 
tor, was rnade plaintiff". 

The case was appealed to the suprême court, where the final decree of 
this court wasreversed, on theground that the allégations of the amended 
bill showed a waiver of the limitation as to the timeof bringingthe suit, 
and the case was sent back for further proceediugs accordingly. 

Hère the défendant answered, denying the alleged conduct, and set- 
ting up the 12-months limitation on the right to sue, to which the plain- 
tiff replied. 

The plaintiff took testimony in support of the amended bill. 

The défendant took none, and the case was argued and submitted on 
the pleadings and évidence. 

The case made in the amended bill, on which the suprême court re- 
versed the decree of this court, is not supported by the proof. Mr. 
Thompson was esamined as a witness, and he plainh' admits that he 
was explicitly informed by the agent of the défendant, at least seven 
months before the expiration of the twelve months, that the défendant 
would not paj' the claim. Ail negotiations on the subject ceased there- 
after. And, on being asked if he delayed bringing suit on account of 
the statements of the agent, lie answered: "I cannot now say; I do not 
remember." 

The contention of the plaintifî appears to be that, if the receiver was 
delayed in bringing this suit on account of the assurance that the mat- 
ter would be settled, for however short a time, the 12-months limit- 
ation is gone,- — waived, — or can only be counted from the termination of 
such assurance. 

But I do not so understand the law. The ruling of the suprême court 
in this case (136 U. S. 299, 10 Sup. Ct. Eep. 1019) implies that, if the 
conduct of the défendant prevented the plaintiff from bringing suit within 
twelve months from the date of the fire, it cannot avail itself of such 
limitation. But suppose the plaintiff is only prevented by such means 
from bringing suit for three months after he was otherwise entitled to, 
cannot the défendant avail itself of the other seven months ofthe limita- 
tion? What was to hinder this suit being brought within this seven 
months? The parties might hâve agreed by the policy that the suit 
shnuld be brought in six months after the date of the fire. Reddesharger 
V. Insurance Co., 7 Wall. 389; Davidson v. Insurance Co., 4 Savvy. 594; 
May, Ins. § 478. 

If the conduct of the défendant only prevented this suit from being 
brought for five months after the date of the fire, it is only a waiver of 
so much of the limitation. 

The question, then, is, did there remain of the limitation areasonable 
time within which to bring this suit? and this admits of but one ansvver. 
The time (seven months) was ample. Indeed, under the circumstances, 
one month was sufficient. The fact is, as the history of the case shows 
and the court knows, this suit was brought upon the theory that the rul- 
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ing of this court in Spare v. 'Insurance Co., 9 Sawy. 142, 17 Fed. Rep. 
568, construing the phrase "after the loss occurs" as meaning after the 
loss was ascertained and payable, and not the date of the fàre. Accord- 
ingly, the original bill contained no allégations tending to showawaiver 
of the limitation by the défendant. 

But the court held that the time specified in the policy at which the 
limitation was to commence to run (the date of the fire) was not ambig- 
uous, and must be taken to hâve effect as it read. 

Thereupon the araended bill was filed, in which the attempt was raade 
to avoid the difficulty by setting up a waiver of the limitation, alleging, 
among other things, that the receiver was delayed for"sQme time," 
whatever that may mean, in bringing bis suit, by assurances from the 
défendant that the matterwould be settled. 

More than this, the records of this court show that the receiver brought 
a similar suit to reform and enforce this policy on October 21, 1884, 
just five months and two days from the date of the fire. On June 24, 
1885, a demurrer was sustained to the bill, because it did not appear 
therefrom that the court appointing the receiver had authorized the 
suit to be brought; and on July 10, 1885, he dismissed that suit, and 
brought the présent one, in which such authority is alleged. 

Of course, in the face of thèse facts, there could not be any truth in 
the allégations of the amended bill as to the cause of the delay in bring- 
ing this suit. 

The slatements in the bill on this subject, which are denied by the 
answer, seem to hâve been the work of the attorney, which the receiver 
in bis testimony utterly fails to support. 

For instance, it is alleged in the amended bill that the agent "de- 
manded" the payment of the premium; that the agent was authorized 
to assure the plaintiff that the sum would be paid, and that he delayed 
bringing this suit on account of such assurance. But the testimony of 
Mr. Thompson is that the agent said it would facilitate the settlement if 
it werè paid, and the plaintiff paid it. Besides, the premium was due, 
and should hâve been paid on the delivery of the policy, whether the 
insurance was in favor of Kearney alone, or to him and his successors, or 
whether the loss occurred during his receivership or that of Mr. Thomp- 
son. He also testifies that while the agent said he thought the Com- 
pany would pay the amount, "he was not authorized to say ;" and, in re- 
ply to the question, "Did j^ou delay bringing a suit in conséquence of 
the statement made to y ou by the agent?" answered: "I cannot now 
say; I do not remember;" and also that he learned definitely from the 
défendant, within one, two, or three months after the expiration of the 
sixty days, that it would not pay the demand. 

There was no waiver of the 12-months linùtation by the défendant, 
nor did the plaintiff ever so regard its conduct. 

The only other question in the case is, when does the 12-months lim- 
itation commence to run, — from the date of the fire, or from the expi- 
ration of 60 days after proofs of loss were furnished? 

Kumerous authorities pro and cou bave been produced on the question 
v.47i<\no.l3 — 55 
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when the limitation commences, in case the action is required to be 
brought ■vvithin 12 months or other certain period from the time "the 
loss occurs;" and I s«ill think, as I said in Spare v. Insurance Co., 9 
Savvy. 145, 17 Fed. Rep. 568, that the weight of authority is in favor of 
the conclusion that the "loss occurs," not at the date of the tire, but there- 
after, when the same is ascertained and established. 

This construction of the phrase naturally led the insurance companies 
to the use of language in naming the date or event from which the lim- 
itation should commence which would not admit of doubt as to its mean- 
ing, — "twelve months next after the date of the fire from which the loss 
shall occur" was substituted for "twelve months next after the loss shall 
occur." 

No case bas been found that gives any but a literal construction to the 
words "date of the fire," and in my judgment none will be. 

On this point I am constrained to follow my judgment given in this 
case (11 Sawy. 276, 25 Fed. Rep. 296) when I first heard it. It is there 
said: 

"It is well established tliat a stipulation limiting the time within which an 
action may be brought on a policy of insurance is valid and binding on the 
parties thereto; but tiiat, if it is arabiguous, either iu itself, or taken in con- 
nection with other provisions or stipulations in the poliey, the ambiguity 
must be resolved in favor of the assured. See Spare v. Inaurance Co., 9 
Sawy. 145, 17 Fed. Kep. 568, and cases there cited. ïhe stipulation for lim- 
itation in this policy is, considered by itself, plain, and susceptible of but one 
meaning; and, putting aside the provision concerning an award as inapplica- 
ble in tbis instance, there is nothing in the policy to qualify or render it 
doubtful." 

On this view of the case there is no! need to consider the question of 
reforming the policy; for, as was said in this case, (11 Sawy. 279, 25 
Fed. Rep. 298:) "ïhe court will not reform an instrument merely for 
the sake of reforming it, but only to enable a party to assert some right 
thereunder." And this statement is indorsed by Mr. Justice Ha élan 
in his opinion in this case, (136 U. S. 296, 10 Sup. Ct. Rep. 1019;) 
also, Mr. Justice Field in Davidson v. Insurance Co., 4 Sawy. 594, said 
the same thing. 

On the argument counsel for the plaintiff contended that " this is not 
a suit upori the policy, but a suit to enforce a spécifie performance of the 
contract between the parties;" citing Hayv. Insurance Co., 77 N. Y. 235. 

In that case there was a clause in the policy limiting the time within 
which a suit might be brought to enforce the same. This clause was 
alleged to hâve been inserted in the policy by fraud or mistake, and the 
object of the suit was to bave it stricken out, or to compel the défendant 
to give a policy without such clause, according to the agreement of the 
parties. The answer was that the suit was barred by lapse of time. The 
court very properly held that the disputed limitation did not apply, 
saying that the suit was "to compel the défendant to give a policy ac- 
cording to the agreement of the parties." 

When that policy was reformed by striking out the spécial limita- 
tion, a suit could be brought on it to enforce it, if brought within the 
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period prescribed by the général statute of linaitations. But in this, as- 
suming that the court would decree a reformation of the policy, still it 
could not be enforced, on account of the spécial limitation therein. The 
court will not reform a policy merely for the sake of reforming, when 
no action can be maintained on it when reformed. There is no analogy 
between the two cases. 

The bill must be dismissed, and it is so ordered. 



Gareettson et al. v. North Atchison Bank. 

{Circuit Court, W. D. Missouri, St. Joseph Division. November 2, 1891.) 

1. BANK-ChEOK— ACCEPTANOE BT TeLKGRAM. 

One T., having purchased certain cattle for $22,000, offered his check in payment. 
The seller ref used to accept it or part with the cattle until assured it would be paid, 
and theref ore telegraphed the drawee, asking if it would pay T. 's check for $33,000. 
The drawee answered : " T. is good. Send on your paper. " Held, that this was an 
acceptance in writing, within the meaning of Rev. St. Mo. § 533, providing that no 
person shall be charged as an accepter of a bill of exchange unless his acceptance 
shall be in writing. 39 Fed. Rep. 163, aflrmed. 

2. Same— Agkeemekt to Accept— Immatebiai, VaSianob— "With Exchange." 

A bank which bas agreed to accept a check for a certain sum cannot refuse pay- 
ment because the check when presented concludes with the words "with ex- 
change, " no place of exchange being mentibned, since this is mère surplusage, and 
of no effeot 

3. BiLis or ExcHANQE— Bank-Checks. 

A bank-check payable to "the order of " the payée is a bill of exchange, within 
the meaning of Rev. St. Mo. § 553, requiring an acceptance of a " bill of exchange " 
to be in writing. 

4. CoNFLioT OF Laws— Acceptance bt Telegram. 

When a person in Colorado telegraphs to a bank in Missouri asking if it will ac- 
cept a certain check, to which the bank replies, by telegraph, in the affirmative, 
the contract of acceptance is a Missouri contract. 

5. Banks— Eefusal to Pat Check — Estoppel. 

When a check is refused payment on the ground of want of funds, the bank when 
sued cannot for the first time raise the objection that the présentation was unrea- 
Bonably delayed. 

At Law. 

By stipulation of parties, a jury in this case was waived, and the trial 
of the cause submitted to the court on the following agreed statement of 
facts : 

"(1) Défendant is a banking incorporation, as alleged. PlaintifCs are and 
hâve been partners, as alleged. 

"(2) Plaintiffs and défendant are citizens of différent states, as alleged. 

"(3) ïhe Muscatine Cattle Company was a corporation, as alleged, and sold 
James Tate, a citizen of Missouri, cattle to the amount and of the value al- 
leged. On September 28, 1888, said company was ready to deliver Tate one 
thousand head of cattle at Pueblo, Colo., which the latter had boughtfor $22,- 
000. In payment, said Tate offered to give said company a checli on défend- 
ant. But said cattle company refused to deliver the cattle and to recei ve said 
check without first communicating with défendant. Thereupon A. J. Streeter, 
agent for said cattle company, sent défendant the following telegram: 
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" «PuEBLO, CoLO.. Sept. 28, 1888, 
" *To IFôrth AtoMson Bank, Westboro, Mo.: Will you pay James Tate's 
sheck on you, twenty-two tliousand dollars. Answer. A. J. Streetee.' 

"Défendant received said telegram, and sent in answer the following, which 
was duly delivered to said Streeter: 

" '"Westboko, Mo., Sept. 29, 1888. 

" 'To A. J. Streeter, Pueblo, Oolo.: James Tate is good. Send on your 
paper. Noeth Atohison Bank.' 

"(4) On receipt of this telegram from défendant, and on the faith thereof, 
the Muscatine Cattle Company delivered said cattle to Tate, and accepted a 
cbeck from him on défendant as follows: 

» «Westeoeo, Mo., Sept. 28, 1888. 

"♦No. . North Atohison Bank: Pay to the order of Muscatine Cattle 

Company, twenty-two thousand dollars, with exchange. 
"•$22,000. James Tate.' 

"(5) Said Muscatine Cattle Company was at the time indebted to plaintiffs 
in a sum equal to or exceeding the amount of said check. 

" (6) The said cattle company then offered said check to plaintiffs on account 
of said Indebtedness, and showed the plaintiffs copies of thetelegrams of Sep- 
tember 28 and 29, 1888, to and from défendant concerning said check. 

"(7) Plaintiffs thereupon accepted said check on the faith of said telegrams 
80 shown them, and thereupon creJited the amount of the check on the in- 
debtedness of the Muscatine Cattle Company to it. 

"(8) The check was afterWards duly presented to défendant for payment, 
which was ref used for want of funds. 

"(9) On October 5, 1888, plaintiffs sent défendant the following telegram: 

" • Muscatine, Oct. 5, 1888. 
" 'North Atohison Bank, Westboro, Mo, : Cattle were delivered, and Tate's 
check, twenty-two thousand dollars, taken, on your telegram that check would 
be paid. New notifled that check has been protested. We look to you for 
money, ana will try to coUect of you. G. A. Gaeeettson & Go.' 

"Défendant on the same day sent the following telegram in reply: 

" «Westboeo, Oct. 5, 1888. 
" • 0. A. Qarrettson d- Co., Muscatine, lowa: This bank did not send tele- 
gram that it would pay Tate's check. North ATchison Bank.' 

"(10) On October 12, 1888, one of the plaintiffs in person called on défend- 
ant bank, and again presented the check and the telegram of September 29, 
1888, and demanded payment of the check. This was again ref used by de- 
fendant, and it stated that Tate had countermanded the check befoie its pre- 
sentment." 

Kames, Holmes & KratUfioff, for plaintiffs. 
Lancaster, Hall & Pike, for défendant. 

Philips, J. , (afler stating thefacis as ahove.) The question as to whether 
or not the correspondence between Streeter, the agent of the Muscatine 
Cattle Company, and the défendant bank, by means of telegrams, 
aniounted in law to the certification of the check, was considered by 
this court on the demnrrer to the pétition. See 89 î'ed. Rep. 163. 
The facts as now agreed upou confirm the conclusion reached. That 
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8UCÎ1 a contract may be as well consuramated by telegram as by letter is 
well settled. Brinkman v. Hunier, 73 Mo. 179. The facts show that 
the check was drawn and offered in payaient for the cattle before the 
first telegram was sent. This fact was clearly enough conveyed to de- 
fendant by ihe phraseology of the telegram of September 28: " Will you 
pay James Tate's check on you, twenty-two thousand dollars ? " Défend- 
ant was not inquired of simply as to the solvency of Tate, nor in words, 
whether bis check was or niight be good ; but the direct question was, 
in eflfect, will you pay his check on you for $22,000? The answer must 
be read and interpreted in connection with the question asked. It was 
not only that Tate is good, with the necesSary implication to the extent 
of $22,000, but it went further, and said, " Send on your paper," clearly 
indicating that it was acceptable, and would be paid on its arrivai. On 
the iaith of that assurance, the vendor parted with the cattle, and ac- 
cepted the check in payment ; and on the faith of the telegrams the plain- 
tiffs aecepted the check in discharge of the cattle Company 's debt to them, 
and thereupon Tate was permitted to take away the cattle. A more com- 
plète estoppel could not well arise. Without affirming or denying ail 
that is said in the opinion in Bank of Springfield v. First Nat. Bank, 30 
Mo. App. 271, it is sufficient to say that the case turned upon mère 
paroi représentations as to the solvency of the drawer of the check, and 
did not présent the case of the sufficiency of the terms employed in a writ- 
ten correspondence, like the présent one, to constitute the certification of 
the check. The case of Adoue v. Fm, same volume, page 101, shows 
that that court observed the distinction. 

Request for reconsideration of the opinion herein is made, particularly, 
as to the assumption therein of the applicability of the Missouri statute 
relative to the acceptance of bills of exchange. The contention now is 
that the contract waa made in Colorado, and that it was only to be per- 
formed in Missouri; therefore, the contract of acceptance is to be con- 
strued according to the lex loci contractus. Where was the contract made 
as between the cattle company and the défendant? While the cattle 
Company was for the time being, by its agent, at Pueblo, Golo., the de- 
fendant certainly was not there, either in person or by agent. The whole 
negotiation was conducted between them by télégraphie correspondence. 
I understand the rule of lawto be, respecting the making of contracts by 
correspondence, that the contract is completed when the proposai made 
by one side is communicated by letter, and the other party deposits in 
the post-office his letter of acceptance. The moment the letter is raailed, 
and not until then, is the contract completed and the parties concluded 
and bound. Tayloe v. Inmrance Co., 9 How. 390-401. This is "the 
gênerai principle of law governing contracts entered into by absent par- 
ties." Supra. See Lungstrassv. Insurance Co., 48 Mo. 201-204. This 
contract, therefore, was completed in Missouri, and was to be performed 
hère by the présentation at the banking house of défendant of the check 
for payment. The acceptor's liability being dépendent upon his accept- 
ance, it should necessarily follow that it is to be governed by the law of 
the place of acceptance. Scudder v. Bank, 91 U. S. 412, 413; Tied. 
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Com. Paper, § 507 ; 1 Daniel, Neg. Inst. §§ 867, 896 ; 1 Rand. Cora. 
Paper, § 21 ; Boyccv. Edwards, 4 Pet. 111. "A contract by telegram is 
coiïxplete when a properly directed message of acceptance is delivered to 
the telegraph company for transmission." Gray, Tel. § 112; Trevor v. 
Wood, 36 N. Y. 307; Minnesota Linseed OU Co. v. CoUier White-Lead Co., 
4 Dill. 431-434; .Bail-er v. HoU, 56 Wis. 100, 14 N. W. Rep. 8; Squier 
V. Telegraph Oo., 98 Mass. 232 ; True v. Telegraph Co., 60 Me. 9. 

The next proposition asserted by défendant is that a check like the 
one in question is not a bill of exchange, and is not, therefore, within 
the terms of the statute. We cannot accède to this contention. The 
said provisions of the Missouri statute, if not copied from, are aimilar 
to those of the New ; York statute, under which it has been uniformly 
held that a check is within the spirit of the statute. Risley v. Bank, 83 
N. Y. 318-324; JEtna Nat. Bmik v. Fourth Nat. Bank, 46 N. Y. 82-88; 
Bank \,,CaTdozo, 35. N.. Y. Super. Ct. 162-167; Bank v. Howard, 40 
N. Y. Super. Ct, 15-20. This question has recently undergone in- 
vestigation by the suprême court of the United States, sustaining the 
proposition that such checks in this respect perform the functions, and 
are of the nature, of inland bills of exchange. Rogers v. Durant, 140 
U. S. 298, 11 Sup. et. Rep. 754. 

In passing, it is deemed sufïicient to observe of the case of Conroy v. 
Warrm, 3 Johns. Cas. 259-264, that it was predicatedof a statute pénal 
in its çharacter, and, as such, was to be restricted in its construction; 
whereas, the statute under considération, being remédiai and protective 
in its design, should be liberally construed to efïectuate its intent. Bank 
V. Schuchardt, 15 Hun, 405. 

The final contention of défendant is that there is a material différence 
between the check accepted and the one presented. This variance con- 
sists in the words "with exchange" following the words "twenty-tvvo 
thousand dollars." The gênerai rule of law concededly is that a prom- 
ise to.do a particular act is binding upon the promisee only to the ex- 
tent of the terms and upon the conditions of the contract of promise. 
Any other conditions adding to the burdens of his performance, or vary- 
ing the place or manner thereof, may acquit the promisor in au action 
for breach of contract, as he may well say, "I come not to this com- 
pact." This is illustrated by the case of Brinkman v. Hunter, supra. 
The promise was to pay a draft for $608.92, whereas the draft afterwards 
drawn and presented was for $680.92. The accepter could not be held 
on a draft for $680.92, because it was not his promise. He could not 
be held for the proportionate sum of $608.92, as the draft was not drawn 
at, the time of the acceptance, and there was no conditional promise of a 
partial payment. The foregoing rule, however, is subject to the limitation 
that the variance must be as to something material, of actual substance. 
It is not important, it aeems to me, to eousider this question with a view 
to the inquiry as to whether a like provision in a note affects its nego- 
tiabilit}'. The case at bar involves no such issue. It is simply one of 
contract. In, Lindley v. Bank, 76 lowa, 629, 41 N. W. Rep. 381, it 
is held that where the contract and acceptance was of a bill of exchange 
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for $2,000, payable at defendant's bank, it was not required to pay a 
bill afterwards drawa for $2,000, with exchange on New York, because 
this added $2, the customary rate of exchange, to the sum to be paid, 
and was therefore tantamount to a draft drawn for $2,002. In Hughitt 
V. Johnson, 28 Fed. Rep. 865, the question presented was whether the 
addition of the words "with interest and exchange" destroyed the nego- 
tiability of the note. It was decided in the affirmative, because inferen- 
tially it was to be paid at another place than the domicile of the promisor. 
It will be fOund on examination that where the addition of exchange 
has been held to amount to a material variance is where it was contem- 
plated that the draft should be paid elsewhere than at the place of the 
acceptance. It is observable that the check in question does not pro- 
vide for exchange on any other bank, but the term is, "with exchange." 
This is ùtterly meaningless, inasmuch as no place of exchange is men- 
tioned. Where, as in this case, the check is payable oniy on présenta- 
tion at defendant's bank, the words "with exchange" impose no addi- 
tional burden of either trouble or expense on the accepter, and they are 
to be treated as mère surplusage, as no exchange can attach in such a 
case. HiUv. Todd, 29 111. 101-103; Clauser v. Stone, Id. 114; 1 Daniel, 
Neg. Inst. (4th Ed.) § 54. 

The défendant ought not now to complain of the application to it of 
the rule de minimis lex non carat, as it disregarded the imputed variance 
at the time of the présentation of the check for payment. When the 
bill first came, it placed its refusai to pay on the ground of no funds. 
Then, when plaintiff presented it again in person, it placed its refusai 
on the ground that the drawer had countemianded the draft. The bill 
having been certifled as good, it amounted in law to the setting aside 
and appropriation of the fund for the drawer; and, the drawer and trans- 
férée having acted on the faith of the certification before any notice to 
thera of the pretended retraction, the obligation on défendant was irrev- 
ocably fixed. Garrettson v. Bank, 39 Fed. Rep. 165; 2 Daniel, Neg. 
Inst. (4th Ed.) § 1608. No défense can be interposed that the présen- 
tation of the check for payment was unreasonably delayed. Garrettson 
v. Bank, supra; BuU v, Bank, 123 U. S. 111, 112, 8 Sup. Ct. Rep. 62. 
If the défendant at the time of the présentation had placed its refusai to 
pay on the ground now for the first time suggested, the objection possi- 
bly might hâve been obviated, and the plaintiffs hâve been able to pro- 
tect themselves. Be this as it may, in view of the fact that the check 
was payable at the défendant bank, and no exchange was called for to 
other designated place, renders the words "with exchange" meaningless 
and of no effect in fact and law. 

The conclusion of law on the agreed statement of facts is that judg- 
ment should go for the plaintiff's for the sum of $22,000, with interest 
thereon at 6 per cent, per annum from the day of the présentation of the 
check for payment the last time, to-wit, October 10, 1888. It is ordered 
accordingly. 
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Shefee d ah V. Magone, Collector of Customs. 
(Circuit OovH, S. D. New York. October 33, 1891.) 

In Computing the CmB -witliin which a protest required by Rev. St. U. S. i 
29S1, must be served upon the collector, if the tenth day falls on Sunday, that 
day calinot be excluded, and service of sueli protest on the Monday following is 
uot a snfficient compliance with tho requirements of said section, 

At Jjaw. 

The plaintiffs imported and entered at the port of New York six several 
importations of women's dress goods between March 26, 1889, and Feb- 
ruary 6, 1890. The défendant, as collector of customs at the port of New 
York, levied and collected duties thereon at 9 cents per square yard, and 
40 per cent, ad valorem, iinder Schedule K of the tariff act of March 3, 
1883, (Tariff Ind. par. 865.) The plaintiffs protested, claiming that such 
dress goods were composed in part of wool, and were dutiable under the 
sanie schedule at 5 cents per square j^ard and 35 per cent, ad valorem. 
In making up a statement for refund, the collector rejected the entry per 
Normandie of February 6, 1889, oovering the amount of $628.74, for 
the reason that the protest as to such entry had net been served within 
10 days;after the liquidation thereof, as required by section 2931, Rev. 
St. U.S. The entry was liquidated February 28, 1889. The import- 
ers served their protest upon the collector on March 11, 1889. . March 
10, 1889, was a Sunday. ,The contention of the plaintiffs was that, 
where the tenth day expired on a Sunday, they had the succeeding 
Monday in which to serve their protest. 

Howard Vansinderen, for plaintiffs. ■ 

Edward MitcheUyV. ë. Atty., and Henry 0. Platt, Asst. U. S. Atty., 
for collector. 

Lacombe, Circuit Judge, (orally.) Section 2931 of the United States 
Revised Statutes provides that, if the owner, importer, consignée, or 
agent of imported merchandise be dissatisfied with the collector's décis- 
ion as to the rate and amount of dûties to be paid thereon, he shall, 
within 10 days after the ascertainment and liquidation of the duties by 
the proper ofïicers of the customs, give notice in writing to the collector 
on each entry, setting forth therein, distinctly and specifically, the 
grounds. of bis objection thereto. The statute fixes the time within 
which the importer must serve his protest. There is no statute extend- 
ing this time, or providing that, if the last day, within which the im- 
porter is allowed to serve his protest shall fall upon a Sundaj', service 
therqof may be made upon the following Monday. Congress bas under- 
taken to regulate the wholejSubject in section 2931, and its législation is 
necessarily exclusive. Arnson v. Murphy, 109 U. S. 238, 3 Sup. Ct. 
Rep. 184. The weight of authority upon this question seems to be 
that in Computing the time within which an act required by any statute 
must be done, if the last day falls on a Sunday, it cannot be excluded, 
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and the act done on the Monday following, unless there is some statute 
providing that the Sunday should be excîuded from the computation. 
Dorsey v. Pike, 46 Hun, 112; Pearpoint v. Graham, 4 Wash. C. C. 
232, 241; In re York, 4 N, B. R. 479, 482; Davies v. MÏUer, 130 
U. S. 284, 287, 9 Sup. Ct. Rep. 560. In the law regulating bank- 
ruptcy proceedings, congress bas provided (Rev. St. U. S. § 5013) 
that in the computation of time limited by such laws, or by orders 
of court thereunder, the last daj' shall be excluded when such day falls 
on Sunday, Christmas day, etc. If they had intended a similar rule 
to apply to the filing of protest under section 2931, they would bave 
said so, and, in the absence of such provision of statute, the usual rule 
must apply. The unreported décision in the first circuit, cited on the 
argument by plaintiffs' counsel, does not apply. There the coUeetor at 
the port of Boston closed his office on the 17th of June, which was not a 
dies non by fédéral law, and it was held that a filing on the ensuing day 
was timely. In that case he had arbitrarily made the filing of the pro- 
test impossible on a day when congress assumed it could be filed. But 
congress certainly did not suppose it could be filed on a Sunday, and, 
not having extended the time beyond such day, the court will not do so. 
It appears also that the practice of the treasury department has been uni- 
form in rejecting ail protests served on the eleventh day after the liqui- 
dation of the duties, where the tenth day has fallen on a Sunday. Syn. 
Tr. Dec. 3139. The action of the coUector in rejecting this protest by 
the Normandie of February 6, 1889, must therefore be sustained. 



In re Austin et al. 
(Circuit Court, S. D. New Ymk. October 14, 1891.) 

1. CusTOMS Duties — Sweetened Chocolaté. 

Sweetened chocolaté, manufactured from crude cocoa, not being provided for eo 
nomine in the tariff act ot October 1, 1890, held to be dutiable under paragraph 319 
as "cocoa * * * manufactured, " and not under paragraph 818 as "chocolaté, " it 
being specially excepted in the latter paragraph. 

2. Same — Pbotest Br Impoktbks. 

Importers are confined to such grounds of objection to thèpayment of duties as 
are distinctly and specjfically set forth in their protest or ne tice in writing to the 
collecter, under section 14 of the act of June 10, 1890, entitfed "An act to simplify 
the laws in relation to the collection of the revenues. " 

At Law. 

The firm of Austin, Nichols & Co. imported and entered at the port 
of New York on November 3, 1890, certain "sweetened chocolaté," upon 
which the coUector levied and assessed duty at the rate of 50 per cent. 
ad valorem, as "chocolats confectionery,",or assimilating thereto, under 
the provisions of paragraph 239 and sectiOn 5 of the tariff act of Octo- 
ber 1, 1890. The importers protested, claiming: (1) That the mer- 
chandise was dutiable under paragraph 318, which reads as foUows: 



874 FEDERAL EEPOETEK , Vol. 47. 

"Chocolaté, (other thaïi chocolaté confectionery and chocolaté commer- 
cially ktiè'wû as ' sweeteiied chocolaté,') tvvo cents per pound." It was 
claimed; by the importers that thefe was a mistake in the punctuation 
of this paragraph, and that the parenthesis was intended by congress to 
be plaeed after the word "confectionery," and not after the words "sweet- 
ertèd- chocolaté;" and that, by a proper repunctuation of said paragraph, 
"swéëtéiied' chocolaté" shôuld bè included therein, and'nof excluded 
therefrom. ' (2) Or that Sàid merchandise was dutiable under section 4 
of the tariffact of October 1, 1890, at 20 per cent, àd valorem, as an 
" article rri'an'ufactured iriwhole or in part, not provided for in this act." 
The îhijio'rtë'rs' protest' eontained no claim that the 'merchandise was 
dutiable "as "cOcoa nianùfactured," under paragraph 319 of said act. 
On àppea:! frbm the décision of the collector by the importers to the 
board of Unfed States gênera! appraisers, the décision of the collector was 
reversed. ■ Tliè board bf gênerai appraisers held that thére was an error 
in thé punctuation bf patagraph 318, as ciaimed by the importers, which 
th€y wëréalithorized to correct, and,' under such corrected punctuation, 

■''Sweétënëd chocolaté"' was included therein. Syn. Tr. Dec. 10,919, 

■G. 'A.'414.'' ''The coiléotôr'appeftled froin the décision of the board of 
gfeneralapptâiëerè'to this' court, aiid the return of said board was filéd 
on Aprir23, 1891. Additidnal testimony was thereafter taken, under 

■di'der ofthecotirt, beforè pne of said gênerai appraisers, as an ofïicer of 
Ihe cdUftï, uttder the provisions of section 15 of said act of June 10, 1890, 
by which; Éimdngothër thiUgs, it appeared that sweetèried chocolatées 
nianufactured from the cocoa beans, which are roasted, cracked, and the 
shells blown ofif, then crushed and put in a mixer, where the sugar and va- 
nilla, or other fiavor, is added. From this mixer it passes into another 
machine, where it is ground once more by large granité rollers. From 
this machine it passes into'iïipother one, containing five large granité roll- 
ers, for the purpose of making it as fine as possible. After it bas passed 
through those; différent machines, it is put in form, cooled, wrapped, 
and packed. That the manufacture of unsweetened chocolaté was by 
the same jjroœss, except that when the chocolaté paste passes into the 

liniixer the sugar is omitted^ That cocoa, prepared to be made into a 
beverage; is màde by grindirig thë crUde cocoa in the same manner as in 
making chocolaté, and pressing the oil or butter outt In the manufact- 
ure of chocolatev^thé butter is not èîitrâeted. Both chocolaté and cocoa 
are made frqf>i..'tl;i^ §ame ràw materiaL,U'. e., the cocoa beau. After the 
passage of the tarifF act of October 1, 1890, inits présent form, a joint 
resolution was introducèd in congress, to change paragraph 318 as, fol- 
lows: 

"Késblved, by the senâte and house iof représentatives bf the .United 
Stàtës of America in congress assembled, that the act entitled 'An act to i-e- 
duee tlie revenues and eqilàlize the duties on imports, and for other purposes,' 
,H,pproved October 1, 1890, bef and. the same is hereby, amended as follows: 
In paragraph 318 inserfc, a parentlie$i8, after the word 'confectionery,' and 
strilie ont the parenthesis after the. word 'chocolaté,' where it last occurs in 
tJie pav'agraph, so as tb include in parenthèses only the words 'other than 
chocolaté conlectionei'y.'" ' '' 
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This joint resolution passed the house of représentatives, but failed to 
pass the senate. 

Edward Mitchell, U. S. Atty., and Henry C. Platt, Asst. U. S. Atty., 
for the collecter. 

W. 'Wickham Smith, for importera. 

Lacombe, Circuit Judge, (m-aïïy.) "Crude cocoa" is on the free-list, 
(paragraph 542.) "Cocoa manufactured," which is a very comprehen- 
sive term, apparently, is contained in paragraph 319. Cocoa, according 
to the testirnony hère, is manufactured into a substance known as "pre- 
pared cocoa;" also into a substance known as "chocolaté;" and of choc- 
olaté we hâve information hère of two varieties, "chocolaté confection- 
ery" and "sweetened chocolaté." As manufactured cocoa, ail thèse 
articles — prepared cocoa, chocolaté, andits varieties — would beincluded. 
"Cocoa prepared" is expressly provided for in paragraph 319. "Choc- 
olaté confectionery " is expressly provided for in paragraph 238. "Choc- 
olaté" itself, excepting the confectionery and the sweetened chocolaté, is 
specially provided for in paragraph 318. I find no provision in the 
tarif!' act for "sweetened chocolaté," except in a pareuthetical phrase, 
where it is excepted in the enumeration of chocolaté, and therefore I 
think it should be classified under "cocoa manufactured," as covered by 
paragraph 319. But the court further détermines in this case that, inas- 
much as it appears by the protest that the importers did not call the 
coUector's attention to paragraph 319 as being the one under which 
their goods should be classified, they cannot avail themselves of the 
provisions of that paragraph in the appeal that they hâve taken froni 
the coUector's décision. Davies v. Arthur, 96 U. S. 148. The importers 
must recover, if at ail, only upon the grounds stated in their protest. 
Chung Yune v. KeUy, 14 Fed. Rep. 639. The décision of the board bf 
gênerai appraisers in this case is therefore reversed. 



In re H. B. Claplin Co. 
(Circuit Court, S. D. New Yorlt. October 7, 1891.) 

CusTOMs DuTiES— Classificatiok— "Hemstitched Handkerchiefs. " 

Hemstitched cotton handkerchiefs, known as such in trade and commerce at the 
time of the passage of the tarifl act ùî March 8, 1883, having a hem of one inch or 
more in breadth, with several threads drawn out f rom the material at the head of 
the hem, and the hem stitched down by an open stitch, are not "hemmed handker- 
chiefs, " within the provision of Schedule I (TarifE Ind. New, par. 825) of said tarife 
act, but are dutiable as "manufactures of cotton not speciaUy enumerated or pro- 
vided for" at 35 per cent, ad valorem under thè same schedule of said tariff act, 
par. 824. 

At I^aw. 

This was an application by the importers under the provisions of sec- 
tion 15 of the act of congress entitled "An act to simplily the laws in re- 



876 fede;eal reporter, vol. 47. 

lation to the collection of the revenues," approved June 10, 1890, for a 
review by the United States circuit court of a décision made in tiiis mat- 
ter by the board of United States gênerai appraisers, affirmins; the 
décision of the collector of the port of New York in the classiti cation for 
duty of certain merchandise entered at said port by différent entries dur- 
ing the months of August and September, 1890. The merchandise was 
ciassified ior duty by the collector as "hemmed cotton handkerchiefs, " 
and duty was assessed thereon at the rate of 40 per cent, ad valorem, under 
the provisions of Schedule I (Tariff Ind. New, par. 325) of the tarifï 
act of March 3, 1883. The importers protested, claiming that the goods 
were dutiable at 35 per cent, ad valorem under the same schedule (Tariff 
Ind. New, par. 824) of said tarifï act, as "manufactures of cotton net spe- 
cially enumerated or provided for." Testimony was taken on behalf of 
the importers under an order of court before one of said board of United 
States gênerai appraisers pursuant to the provisions of the above cited 
act of June 10, 1 890, and it was shown that the articles in question were 
cotton handkerchiefs having a border of one inch and more in width, 
which was turned down and stitched fast to the body of the handkerchief 
after a certain number of threads had been dravvn out atthehead of such 
fold or hem, the stitch used being an open stitch, and that the resuit 
was an article known to the trade and commerce of this country in 
March, 1883, and prier thereto, as a "hemstitched handkerchief;" and 
that the terrij "hemmed handkerchiefs" or "hemmed cotton handker- 
chiefs," as used in the trade at that time, did not include the articles 
ip questioii, which were always designated as "hemstitched." It was 
admitted by the witnesses for the importers that the noun "hem," the 
verb "to hern," and the verb "to hemstitch," had no other or différent 
meanings in trade and commerce at that time from the meanings of those 
words as giyen in the standard dictionary of the English language. The 
government was not able to contradict the trade testimony to the eft'ect 
as given above, but confended that the commercial désignation was not 
controlling in this case, but that the words "hemmed handkerchiefs" 
must be taken in their ordinary meaning, as understood in the English 
language; and that, upon ail the testimony, the hemstitch was only an 
addition to or ornamentation at the head of a hem. 

Comstock & Brown, for importers. 

Edward MitcheUfV.. S. Atty., and James T. Van Remselaer, Asst. U. 
S. Atty., for collector of the port. 

Lacombe, Circuit Judge, (orally.) I am strongly inclined to the opinion 
that congress did not intend that thèse handkerchiefs should pay the lower, 
rather thaii the higher, rate of duty, for theyare more elaborate and ex- 
pensive, and further advanced, than ordinary hemmed handkerchiefs. It 
is quite ' probable that distinction was intended to be made between 
handkerchiefs in the pièce, on the one hand, and handkerchiefs which 
had been advanced beyond handkerchiefs in the pièce by a process of 
hemming,,oû the other. But I do not feel warranted in disposing of 
this case on Jiïiy mère assumption as to what congress intended, in face 
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of the language used, which, when read withthe light we hâve from the 
mercantile testimony, (testimony which, under the décisions of the su- 
prême covirt, we are to take as our head-light in ail interprétations of 
tariff statutes,) has a very plain and unmistakable meaning. A duty is 
laid on "hemmed handkerchiefs." New, undoubtedly, as to the popu- 
lar meaning of that term, — the meaning that is given in the diction- 
aries, — the board of appraisers is entireiy right; thèse handkerchiefs 
are hemmed. In addition to the hem, there is also a stitching made in 
the processof making the hem, — an ornamentation to the articles which 
makes them hemstitched handkerchiefs; buttheyare none the less pop- 
ularly, and in the ordinary meaning of the term, "hemmed handker- 
chiefs." But we hâve testimony in the case, which apparently was net 
before the board of appraisers, and which, itseems to me, under the rule 
which has been laid down for the guidance of the circuit courts by the 
suprême court as to the crédit which is to be given to the commercial 
meaning of terms, must be conclusive hère. It is immaterial whether 
or not the trade do or do not give the same meaning to the verb "hem" 
or to the noun "hem" that the dictionary does. It may be that they 
bave never had any occasion to use those words commercially or to give 
them any trade meaning. But it does appear, by testimony which is 
absolutëly uncontradicted, that the particular phrase "hemmed handker- 
chiefs" has been wrenched, as we may say, from its ordinary meaning 
as given in the dictionary, and expresslj' confined by the entire trade 
and commerce of this country to a particular variety of hemmed hand- 
kerchiefs, to-wit, those illustrated by Exhibit B, and that this was the 
condition of affairs long before the tarifif of 1883 was passed. It does 
not merely appear that thèse articles are known by a spécial trade name 
as " hemstitched handkerchiefs," because that might very well be, and 
still they would corne within the gênerai heading of "hemmed handker- 
chiefs;" but the importers hère bave gone further, and shown that the 
gênerai term "hemmed handkerchiefs" has been restricted by trade, no 
longer used as a family name, under which there are various subhead- 
ings, but confined to a particular and spécial class of articles. In 
other words, they hâve come within the rule which was laid down in 
this circuit in Morrison v. Miller, 37 Fed. Kep. 82. The testimony is 
particularly strong in this case, because there is no conflict about it. No 
witness has been produced on the part of the government to controvert 
in any way the importers' claim that the gênerai trade and commerce of 
this country had, before the passage of the act, given a spécial and pe- 
culiar trade meaning to the words "hemmed handkerchiefs," which, but 
for that trade usage, would bave had a différent meaning; and we must 
assume that it was with a knowledge of that meaning that congress used 
the words. Under thèse circumstances, I feel constrained to reverse the 
décision of the appraisers, and direct that the goods be classified under 
paragraph 324. 
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United States v. Chong Sam. 
(District Cov/rt, E. D. MicMgan. November, 1891.) 

1. Chinbsb Exclusion Act— UNLAwruL Entbt — Appeal from Commissionee's Dé- 
cision. 
Act Cong. Sept. 13, 1888, amending the acts excluding Chinese laborers, (32 St. 
58, aud 33 St. 115.) provides, in section 1, that af ter the date of the exchange of rat- 
ifications of the "pendlng treaty" between the United States and the emperor of 
China it shall be unlawful for"any Chinese person"to enter the United States, 
"except as hereinafter provided;" and sections 2 and 4 except Chinese olHcials, 
teachers, students, merchants, and travelers for pleasure or curiosity. Sections 5, 
6, and 7 provide that "on and after the passage of this act certain new conditions 
shall be imposed upon returning Chinese laborers, " and restrict the classes of those 
who shall be entitled to return at ail. Section 13 provides that any Chinese person 
conviot«d before a United States commissloner of being unlavs'fuUy in this country 
may appeal to the district court. Held that, while the restrictions of sections 1, 3, 
and 4 were postponed until the treaty should be ratifled, the other provisions went 
into effect immediately, and hence the rlght of appeal now exists, although ratifi- 
cations bave not been exchanged. 

8. Same — Whebe TO BE Retukned— " CouNTBT Whbnce Hb Came "—Domicile. 

The original act of 1883 provides, in Section 12, that any Chinese person convicted 
of unlawfully being in the United States shall be removed to the "country whence 
he came, " and the same expression is used in ail the amendraents. Section 15 of 
the amendment ot 1884, as well as section 1 of the aot of September 18, 1888, déclares 
that the provisions of this aot shall apply to ail "subjects" of China, and Chinese 
" whether subjects of China or any other foreign power. " Held, that the latter ex- 
pressions do not qualify the former, so as to require a convicted Chinaman to be 
returned to the country of whioh he is a "subject; " and one vrho acquired a domi- 
cile in Canada before coming into the United States must be returned to that coun- 
try, and not to China. 

8. Same — Evidence oe Domicile. 

That a Chinaman carried on a laundry at a to wn in Canada for four months, that 
he had been in the same province for a considérable period before that, and that he 
possessed a return certificate, issued by the Canadian officiais at Vancouver, is suffl- 
cient to show that he acquired a domicile in Canada, when there is nothing to shovir 
that he left China with the ulterior purpose of coming to the United States, except 
the fact that he had recently made attempts to enter. 

4. Same — Abandonment or Domicile— Evidence— Cebtificate of Return. 

That a Chinese person who bas acquired a domicile in Canada,, and who is con- 
victed of having recently entered the United States contrary to law, possesses a 
certiilcate of leave to return to Canada, is sufflcient évidence oî intention to return 
there to show prima faole that he bas not lost his domicile. 

At Law. 

The appellant was arrested at Port Huron, July 9, 1891, while at- 
tempting to enter the United States, and brought before United States 
Commissioner Harris, who found that he was unlawfully in the United 
States, and oj-dered that he be removed to China. Appellant was re- 
raanded to jail to await déportation, and within 10 days from his con- 
viction took this appeal to the judge of this court, under the provisions 
of section 13 of the act of congress of September 13, 1888, entitled "An 
act to prohibit the coming of Chinese laborers into the United States." 
The commissioner made no return of the testimony taken before him, 
but simply transmitted his flnding with the order for the removal of ap- 
pellant to China. Upon the hearing before the district jiidge it was ad- 
mitted that appellant was unlawfully in this country, but it was insisted 
that the order for his déportation to China was erroneous, and without 
support in the évidence. There was put in évidence on the hearing a 
certificate issued by the comptroller of customs at Vancouver, B. C, 
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bearing date May 21, 1891, permitting Chong Sara to retum to Canada. 
it was also shown that appellant had been arrested at Détroit, June 23, 
1891, for being unlawfally within the United States, and on that charge 
was brougbt before Comniissioner Graves, who, finding the offense estab- 
lished, directed fais removal to Canada, as "the country whence he came." 
The testimony taken on the hearing before the district judge was uncon- 
tradicted that appellant had carried on the business of a laundry-man 
for several months at Chatham, Ont. There was no évidence when hf 
landed in Vancouver, or left China, and nothing tending to prove that 
when he departed from that country he did so with the purpose of com- 
ing to the United States. 

Cyrus A. Hovey and G. X. M. Collier^ for appellant. 

T. F. Sliepard, U. S. Atty., and J. W. Finney, Asst. U. S. Atty., foi 
the United States. 

SwAjs, J. The législation involved in this inquiry is mainly con- 
tained in three acts of congress, entitled, respectively, "An act to exé- 
cute certain treaty stipulations rekting to Chinese," approved May 6, 
1882 i (22 U. S. St. at Large, 58;) an act " To amend an act to exécute 
certain treaty stipulations relating to Chinese, approved May 6, 1882," 
approved July 5, 1884, (23 U. S. St. at Large, 115;) and' "An act to 
prohibit the comingof Chinese laborers to the United States," approved 
September 13, 1888, (2o U. S. St. at Large, 476.) Thèse statutes, with 
the act entitled "An act, a, supplément to an act entitled 'An act to ex- 
écute certain treaty stipulations rekting to Chinese,' approved the 6th 
day of May, 1882," approved October.l, 1888, (25 U. S.St. at Large, 
504,)' the provisions of which are not material hère, form the System of 
laws cQmmonly called the "Chinese Exclusion Açts," upon the jus- 
tice and expediency of -which public sentiment is divided. , By some they 
are bitterly denounced, as unjust and alien to, our form of government; 
and by others are zealously approved, as salutary and necessary défen- 
sive législation against the influx of a noxious class, whose résidence in 
our midst is detrimental to the moral and material interests of the coun- 
try. The causes which led to this législation, and. the substance of the 
acts oif 1882 and 1884, are fuUy stated in the opinion of Mr. Justice 
FiELD in the Chines^ Exclusion Case, 130 U. S. 681, 9 Sup. Ct. Rep. 623, 
which affirmed the constitutionality of the act, October 1, 1888, and, 
inferentially, of the preceding acts. With the abstract rectitude or ex- 
pediency of thèse laws the courts hâve no concern; that is a considéra- 
tion solely for the law-making power. The questions in this appeal are 
purely problems of statutory construction. The admission that appel- 
lant is a Chinese laborer, unlawfully in the United States, makes it the 
duty of tlie court, if this appeal lies, to order his déportation "to the 
country whence he came." 

On the part of the United States it is contended — (1) That section 13 
of the act of September 13, 1888,' is not in force; and, as no other stat- 

> Section IS provides that any Chinese person convicted before a commissioner of be- 
ing unlawfully in tbe United States may, within 10 days, appeal to the judge ot the dis- 
trict court. 
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ute gives the right of appeal from the décision of the coinmissioner in 
this class of cases, the court is without jurisdiction to review the action of 
that officer. (2) That, if section 13 is in force, and the appeal well 
taken, the facts require the affirmance of the ruling of the commissioner 
that China is the country whence appellant came. 

First. It is admitted that, unless section 13 of the act of September 
13, 1888, gives jurisdiction of this appeal, it must be dismissed, and 
the order of déportation to China be carried out. The argument against 
the jurisdiction of this court is founded primarily on the language of sec- 
tion 1 of the act of September 13, 1888: "That from and after the date 
of the exchange of ratifications of the pending treaty between the Uni ted 
States of America and his impérial majesty, the emperor of China, signed 
on the 12th day of March, Anno Domini one thousand eight hundred and 
eighty-eight, it shall be unlawful for any Chinese person, whether a sub- 
ject of China or any other power, to enter the United States, except as 
hereinafter provided." That the treaty is not yet ratified, and, there- 
fore, the entire act is as yet contingent and inoperative. To this I can- 
not assent. The preamble of the treaty of 1880 with China, which au- 
thorized this législation, expressly states that the United States desired 
to modify prier treaties permittiug immigration of Chinese laborers, and 
by article 1 provides that "the limitation or suspension [of the coming 
and résidence of Chinese in the United States] shall be reasonable, and 
shall appJy only to Chinese who may go to the United States as labor- 
ers; other classes not being included in the limitations." 22 U. S. St. 
at Large, 12. The purpose of the act under discussion is expressed in 
its title, "An act to prohibit Chinese laborers coming to the United 
States." This, too, is the scope and intent of the original act of May 6, 
1882, the preamble of which reads: "Whereas, in the opinion of the 
governmënt of the United States, the coming of Chinese laborers to this 
country endangers the good order of certain localities within the territory 
thereof, tlierefore, be it enacted by the senate and house of représenta- 
tives of the United States of America in congress assembled," etc. This 
preamble is preserved in ipdsdmis verbis in tbe araendatory act of July 
5, 1884, (23 U. S. St. at Large, 115.) The act of September 13, 1888, 
has the same object in view. It is obviously divisible into two parts. 
The first, which embraces sections 1,3, and 4, is contingent upon the 
exchange of ratifications of the treaty mentioned in section 1 . There 
can be no doubt that the language of that section withholds ail présent 
force and effect from the provisions of sections 2 and 4 until the contin- 
gency naraed shall hâve occurred. The immédiate subject-matter of those 
sections is, however, subordinate and ancillary to the chief purpose of 
this act, and the prior législation to the same end, ail of which it sub- 
stantially embodies, viz., the exclusion of Chinese laborers. As part of 
the methods or niachinery to the accomplishment of that purpose, and 
in contemplation of the treaty, which had been signed, and only lacked 
ratification, and which it must evidently be assumed sanctioned the pro- 
posed restrictions on the entrance of ail Chinese persons, as an aid to 
the exclusion of Chinese laborers, congress conditionally enacted sections 
2 and 4. Under the prior acts "ail Chinese persons other than laborers" 



UNITED STATES t. CHONG SAM. 881 

were permitted to come into the United States upon compliance with the 
requirements of section 6 of tliose acts, prescribing as means for the 
immigiant's identification a certificate by the Chinese govèrnment, giving 
his vocation, name, signature, physical description, and peculiarities 
and other particuiars. Thèse conditions of entry of Chinese persons 
"other than laborers" were enacted, professedly and in terms, "in order 
to the faithfttl Éxecution of the provisions of this act." Section 6, Act 
July 5, 18§à{iiSection 6, Act May 6, 1882. Those acts having appar- 
ently proved -iSiâufficient as means to the end in view, — the exclusion of 
laborers, — the more stringent provisions of sections 2 and 4 of the act of 
September 13, 1888, were devised, by which the privilège of entry before 
granted to "Chinese persons other than laborers" should be narrowed to 
"Chinese officiais, teachers, students, merchants, and travelers for pleas- 
ure or curiosity," (who should conform to the requirements of section 
2,) with the évident purpose of preventing évasions of the acts by labor- 
ers falsely claiming to belong to the exempted class. AU Chinese per- 
sons not within this last category, whatever their vocation might be, 
were to be absolutely denied entrance into the country. To avoid the 
hardship which the immédiate application of thèse limitations and con- 
ditions might entail upon Chinese persons other than laborers, then en 
rmde, and who were neither "officiais, teachers, students, merchants, nor 
travelers for pleasure or curiosity," the opération of sections 1 and 2, and 
consequently of section 4, was postponed until the exchange of ratifica- 
tions of the pending treaty. Section 16 delayed to the same event the 
repeal of former acts. But this by no means qualified the opération of 
the remainder of the statute. To give that efi'ect to the restraining words 
of section 1 is to disregard entirely the peremptory language of section 
6, "from and after the passage of this act," and its cognate sections rela- 
tive to the returc hère of Chinese laborers, and to insert in absolute en- 
actments qualifications and restraints not derivable from their terms. 
Beyond this, that interprétation would subordinate the very end and aim 
of the act, viz., the exclusion of Chinese laborers, to the contingent op- 
ération of this secondary provision, which is but one of the aids to the 
end to be accomplished. By sections 5, 6, and 7 new conditions are 
imposed for the readmission of returning Chinese laborers, and the privi- 
lège of re-entering "from and after the passage of this act" is limited to 
the laborer who "bas a lawful wife, child, or parent in the United States, 
or property therein of the value of one thousand dollars, or debts of like 
amount due him and pending settlement," and who shall make the proofs 
required by the rules and régulations prescribed from time to time by 
the secretary of the treasury, and présent the certificate of return which 
section 7 provides "shall be the sole évidence given to such person of 
his right to return." Section 8 gives to the secretary of the treasury au- 
thority to make and prescribe, and from time to time change and amend, 
such rules and régulations, "not in conflict with this act," necessary and 
proper to conveniently secure to such Chinese persons as are provided 
for in articles 2 and 3 of the pending treaty, and as shall protect the 
United States against the coming and transit of persons not entitled to 
v.47F.no.l3— 56 
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the benefit of the provisions ofsaid' articles, etc. While the persons to 
be affected by the ruleS and régulations thus authorized are described by 
refeience to the unratified treaty, thè authority granted is in prasaenti, and 
its exercise is not made contingent upon the fa te of the treaty. Its only 
limitation is that imposed by the words "not in conflict with this act," 
■vvhich subordinates (he privilège of entering ihe United States to the 
three preceding sections, which, as existing lavvs, are not to be overrid- 
den or repealed by a treaty, unless the latter is self-executing. Whitney 
V, EoberUon, 12i U. S. 190, 194, 8 Sup. Ut. Rep. 456; Hmd Money 
Oases, 112 U: S. 580, 5 Sup. Ct. Rep. 247; Chinese Exclusion Case, 130 
U. s: 581, 600, 9 Sup. Ct. Rep. 623. It is no objection to this con- 
struction that the power to malie rulèS and régulations will equally avail 
should th© treaty be ratified. Sections 9 and 10 and- 11 impose penal- 
ties for the otienses ereated by those sections and sectiops 5, 6, and 7. 
Thèse are confined to bringing into the United States^ landing, attempt- 
ing, or permitting to be landed theiein any Chinese laborer or other 
Chinese person "in contravention of the provisions of this act," and the 
counterfeiting, uttering, etc., of "any certificate herein required." Un- 
deri the pereniptory langbage of the fi.ïst clause of section 5 one charged 
with a violation of section 9, or under section 11, with forging, uttering, 
etc., the certificate required by section 7, would need a better défense 
than the plea that sections 2 and 4, the breach of which are not neees- 
sary ingrédients of the ofifense, were not yet in opération. Section 12 
iiS also plainly and absolutely an imperative measure, equally conducive 
to the en forcement' of the act, whethey the treaty be ratified ôr not. The 
provisions of sections 5 to 10, inclusive, as applied to Chinese laborers 
in the United States November 17, 1880, the date of the prior treaty 
with China, are clearly iti. contravention of the right of return given to 
such laborers by that treaty. While this is no objection to their valid- 
ity under the décision of the Chinese Exclusion Case, 130 U. S. 581, 9 
Sup Ct. Rep. 623, the fact suggests a probable reason for the granting 
of the right of appeàl conferred by section 13. Having krgély curtailed 
the right of return given bythe treaty of 1880 and recognized by the 
Acts of 1882 and 1884, congress woùld seem to bave intended, in con- 
cediug an appeal, to provide an additional safeguard against the exclu- 
sion of those laborers who, because of wife, child, or parent, or the 
requisite property in this country, were excepted from the opération of 
said sections 5, 6, and 7. The spirit of our institutions favors the right 
of appeal, and it ought not to be denied, unless such is the plain intent 
of the law. But, however this may be, the jurisdictional question is 
determined by the language of the section and that of the act of which 
it is a part. With the exception of the right of appeal which it gives, 
and the définition of the process for the removal of the offènder on con- 
viction, it is substantially and almost literally a reproduction of section 
12 of the act of July 5, 1884, though its clauses are transposed. Noth- 
ing in its language discloses the slightest intent on the part of congress 
to make it a contingent enactment, or restrain its immédiate opération. 
The words of Lord Coke may be well applied to it: "This is a case 
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where the words are plain without any scruple, and àbsolute without 
any saving." 2 Inst. 533; Dwar. St. 519; Sedg. Const. Law, 58. It 
is well settled that a statute takes effect on the day of its,approval by 
the executive, and includes that day, unless its opération is postponed 
by its own ternis. Matthews v. Zane, 7 Wheat. 164; Arnold v. (7. S., 9 
Cranch. 119; Lapeyre v. U. S., 17 Wall. 198; In re Richardson, 2 Story, 
571; The Ânn, 1 Gall. 62; Wœd v. Snow, 3 McLean, 265; In re Welrnan, 
20 Vt. 653; American, etc., Paper Co. v. Gletis Falls Paper Go., 8 Blatchf. 
613. The phraseology of section 13, the express language of section 5, 
and the absence of implication, as well as reason, to the eontrary, re- 
quire section 13 to be held as in force from tlie passage of the act. The 
contingency which postpones other sections does not aflfect it. Robert- 
son V. Bradbury, 132 U. S. 491, 493, 10 Sup. Ct. Rep, 158. The act 
of October 1, 1888, revoked ail privilèges conferred by sections 5, 6, and 
7, but left the remainder of the act of September 13, 1888, untouehed. 
For the reasons stated the objection to the jurisdiction is, in my opinion, 
not tenable, and the appeal is well taken. 

Second. The next proposition urged by the United States is, substan- 
tially, that ail Chinese persons, not subjects by birth or allegiance of any 
other power than China, found unlawfuUy in the United States, are re- 
quired to be removed to China. While in the case at bar it would seem 
to be a conclusive answer to the position taken by the government that 
upon elementary principles the judgment of Commissioner Graves of 
June 25, 1891, ordering appellant's return to Canada, is a final adjudi- 
cation of the status of appellant, as the commissioner had jurisdiction of 
the parties and the subject-matter, my conclusions are not based on that 
ground alone. The acts of May 6, 1882, July 5, 1884, and September 
13, 1888, ail provide that any Chinese person found unlawfully in the 
United States shall, after conviction upon hearing before a justice, judge, 
or commissioner of the United States, "be removed from the United 
States to the country whence he came." Thèse authorize the déporta- 
tion from the United States of any person of that race, whatever bis voca- 
tion, not lawfuUy hère, {Wan Shingv. U. S., 140 U. S. 424, 11 Sup. Ct. 
Rep. 729,) from whatever country he may come. It is true that, if a Chi- 
nese laborer leaves China intending to reach the United States through con- 
tiguous foreign territory, and enters by that route. China is "the coun- 
try whence he came," and to which he should be removed, and not the 
adjacent country through which he made bis journey, and that this rule 
should apply when the accuséd has sought to évade the law by delaying 
his arrivai in the United States as bis objective point. But it does not 
follow from thèse premises that the words, "to the country whence he 
came," are eimply a periphrasis for the words, "to the country of which 
he is a subject by birth or allegiance." Yet this contention is absolutely 
necessary to sustain the argument that a Chinese laborer unlawfully hère 
must show that he is a subject of another power than China to avoid re- 
mand to his native country. Three considérations are urged in support 
of this construction: (1) That the policy of the government evinced in 
this anti-Chinese législation constrains this interpretatioii; (2) that a con- 
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struction of the law which permits the remaud to Canada of Chinese la- 
borers, not subjects, in the strict sensé, of that dominion, would leave 
the remanded persons free to repeat their attempts to enter this country, 
and subject the United States to the expense of their return as often as 
the experiment failedj (3) that the use of the word "subject," in section 
15 of the act of 1884* and section 1 of the act of September 13, 1888, 
restricts the meaning of the phrase, "to the country whence he came," 
and makes it to mean "the country of which he is a subject," and this 
interprétation is supported bj' the language of the appropriation acts of 
1890 and 1891. To the first of thèse propositions — founded on the pol- 
icy of the government — but little weight can be accorded in the face of 
language so plain and unambiguous as that under discussion. "What 
is termed the ' policy of the government ' with référence to any particular 
législation is generally a very uncertain thing, upon which ail sorts of 
opinions, each varying from the other, may be found by différent persons. 
It is a ground much too unstable upon which to rest the judgment of 
the court in the interprétation of statutes." Per Fxeld, J., in Hadden 
V. Collector, 5 Wall. 107, 111. The second point is the argument ab in- 
convenienti. This niakes as strongly against as for the position it seeks to 
support. The attractions of free transportation across the continent and 
the Pacific océan are, to that class, more than compensation for the dis- 
comforts and détention of arrest and hearing prelinnnary to the return 
journey, and the expense of returning such immigrants to China would 
far exceed that of transferring them across the border. . It was not the 
purpose of this act to invite, but to repel, this class of immigrants; not 
tomake contiguous foreign countries expérimental domiciles, from which 
the laborer can, at his pleasure, return to China at the expense of the 
United States. That the conséquences are to be considered in expound- 
ing laws when the intent is doubtful is, as held in U. S. v. Fishm-, 2 
Cranch, 390— 

"A principle not to be controverted * * *; but when only a political 
régulation is made, which is inconvénient, if the intention of the législature 
be expressed in terms which are sufficiently intelligible to leave no doubt in 
the mind, when the words are taken in their ordinary sensé, it would be go- 
ing a great way to say that a constrained interprétation ought to be put upon 
them to avoid an inconvenience which ought to bave been contemplated by 
the législature when the act was passed, and which, in their opinion, was 
probably overbalanced by the particular advantages it was calculated to pro- 
duce." . ■ 

The same rule of interprétation is held in The Ckerokee Tobacco, 11 
Wall. 616, 620. To quote from that case: 

"ïhe section must be held to mearï What the language imports. When a 
statute is clear and imperative, reasoning ab inconvenienti is of no avail." 

Equally emphatic to this point are U. S. v. WUtberger, ô Wheat. 95, 
96; Lemls v. U. S., 92 U. S. 618, 621. 

iSec. 13. Tho provisions of this act sllall apply to ail subjects ùt China and Chinese, 
whether suhjectsof China or any other foreiga power; and the words "Chinese labor- 
ers " shall be construed to meau both skiiled and unskilled laborers, and Chinese em- 
ployed in mining. 
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It lias not yet been held that when the penalty attached by law to 
an oflfense is insufficient to deter its répétition, a court would be war- 
ranted in increasing the punishment, or straining a statute by construc- 
tion to efFect that end. Again, to take the liberty with the plain words 
of the statute necessitated by the argument in behalf of the United 
States, and construe the words "whence he came" to mean the eountry 
"of which he is a subject by birth or allegiance," is so great a departure 
from elementary canons of statutory interprétation that nothing less 
than the clearest necessity would justify it. It is not enough that the 
construction proposed would be more efficient in excluding the undesir- 
able class. If such were the intention of congress, the language ehosen 
to that end is singularly inapt to its expression. "The case must be 
a strong one indeed," says Chief Justice Marshall in U. S. v. Wiltberger, 
5 Wheat. 95, 96, ''which would justify a court in departing from the 
plain meaning of words, especially in a pénal act, in search of an inten- 
tion which the words themselves did not suggest." The argument is 
founded on the words, "any Chinese persou, whether a subject of China 
or any other power," but that phraseology is broadly descriptive of the 
race prohibited from entering, and forbids any exception because of 
the political relation individuals of the race may hold to any eountry. 
In the language of the law of nations, as applied in the interprétation of 
treaties, "a person domiciled in a eountry, and enjoying the protection 
of its sovereign, is deemed a subject of that eountry." The Pizarro, 2 
Wheat. 246. It is in this gênerai sensé that the word "subject" is 
used in the clauses referred to ; not in its strictest meaning. 

It is incidentally argued that appellant bas no domicile in Canada, and, 
although he had acquiredone, having put hiniself m iiinere for the United 
States, he bas lost the domicile of choice, and that of origin reverts, and 
requires bis removal to China, and that he has the burden of disproving 
a continuance of bis native domicile. The évidence is that appellant re- 
sided and carried on a laundry at Chathani, Ont., for four months, and 
had been in that province for a considérable time before that period. 
He had in bis possession a return certificate, issued bj' the Cauadian of- 
ficiais at Vancouver, granting him leave to return to the dominion of 
Canada. Beyond his attempts to enter the United States, there was 
nothing to show he left China with the ulterior purpose of coming to this 
eountry, or that he had abandoned whatever domicile he had acquired 
in the dominion of Canada. Upon thèse facts there is a concurrence of 
acts and intention sufficient to the acquisition of a Canadian domicile. 
A right of domicile may be acquired by a résidence of a few days. 
The Venus, 2 Cranch, 253. "When an old dondcile is definitely aban- 
dqned, and a new one selected and entered upon, length of time is not 
important. One day will be sufficient, provided the animus exista." 
Craigie v. Lewin, 3 Curt. Ecc. 435; Whart. Confl. Laws, §§ 58, 66. It is 
actual résidence with the intention of remaining indefinitely, not a pur- 
pose of permanent résidence, that is essential to the acquisition of a new 
domicile. Anderson v. Watt, 138 U. S. 706, 11 Sup. Ct. Rep. 449; 
Mitchdlv. U. S., 21 Wall. 350; Kennedy v. Ryall, 67 N. Y. 379; Ennisw 
Smith, 14 How. 422. In the last case it is sàid: 
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"But what amount of proof is neeessary to change a domicile of origin into 
s. prima fac.ie domicile of choice? It is résidence elsewliere, or where a per- 
sou, lives, eut ofthe domicile of origin. ïhat repels tiie presumption of its 
continuance, and casts upon liim who dénies tiie domicile of choice the bur- 
den of, dlsproving it. Where a person lives is taken to be his domicile, until 
other facts establish the contrary. * * * When there is a removal, un- 
less it can be shownor inferred from circumstances that it was, for some par- 
ticular purpose, expected to be only of a temporary nature, or in the exercise 
of some particular office or calling, it does change the domicile." 

"The place where a person lives is taken to be his domicile until facts 
adduced establish the contrary; and a domicile, when acquired, is pre- 
sumed to continue until it is shown to hâve been changed." Anderson 
V. Watt, ISSU. S. 706, 11 Sup. Ct. Rep. 449. 

Nor do the facts suffice to show that appellant's native domicile has 
revived. Though domicile of origin "easily reverts," the renunciation 
of the acquired domicile must précède the reversion, and be estabJished 
by satisfactory évidence of the co-operation of act and intent to that end. 
A domicile of choice, once acquired, excludes neither a temporary ab- 
sence nor a future change, the réservation of which faculty is plainly im- 
plied. Savingy's System, etc., § 353; Jac. Dom. § 175, note; Ex parte 
Kenyan, 5 Dill. 385. In order to lose the domicile of choice and re- 
vive that of origin it is not sufficient for the person to form the intention 
of leaving the domicile of choice, but he must actually leave it, with 
the intention of leaving it permanently. Chalmers v. Winfield, 36 Ch. 
Div. 400; Doyîe v. Clark, 1 "Flip. 536; Kemna v. Brockhaus, 5 Fed. Rep. 
762. One who visits his native land,intending to return to his adopted 
country, does not lose his domicile of choice. The Friendschaft, 3 Wheat. 
14, 51, 52i The certificate of leave to return to Canada held by ap- 
pellant is, in the absence of proof to the contrarj^, évidence of his intent 
to return to his domicile of choice, and repels prima fade any purpose of 
abandoning that domicile permanently. 

The language of the appropriation acts of August 30, 1890, (26 U. S. 
St. at Large, p. 387,) and of March 3, 1891, (Id. p. 968,)settingapart, 
respectively, $50,000 and $60,000 for "expenses of returning to China 
ail Chinese persons found to be unlawfully in the United States," is 
cited as showing that the législative construction of the acts under dis- 
cussion agrées with that hère claimed, and requires déportation to China 
of ail Chinese, not subjects, in the strict sensé of that word, of another 
power. To this there are several obvions answers: (1) There is no in- 
dication that congress intended to construe the words, "to the country 
whence they came," or to déclare their meaning. No such purpose is 
declared or manifested. Something more than loose language in an 
appropriation aot is needed to make a change so radical in a System of 
laws carefully framed and amended. (2) To déclare what the law is or 
has been is a judicial power; to déclare what the law shall be is législa- 
tive. Ogdenv. Bhckledge, 2 Cranch, 272, 277; Koshkonong v. Burton, 104 
U. S. 668, 678; In re Landsherg, 11 Int. Rev. Rec. 150; Cooley, Const. 
Lim. pp. 93, 95, and cases cited. (3) The appropriations referred to 
are intended apparently as partial réparation for the hardship inflicted 
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upon returning Chinese by the cancellation of the returti certifioates, in 
reliance upon wliich they may hâve embarked for this country. (4) A 
conclusive answer is found in the fact that, if congress meant that ail 
Chinese persons found unlawfuUy hereshould be returned to China, that 
purpose would hâve been expressed in the words "to China." The 
phrase used is cogent that it was the purpose of congress that the judg- 
ment of déportation shouldbe conformed to the domicile of the offender, 
not to his nativity. The duty devolved upon the justice, judge, or 
commissioner before whom the accused may be brought is not merely 
that of finding that the offender is unlavvfully hère, and must be re- 
moved, but the ascertainment of "the country whence he carne," which 
inquiry is not foreçlosed by the détermination of the offense charged and 
the race and occupation of the offender; nor is it merely a perfunctory 
duty, and a corollary frôm such détermination, as the argument for the 
United States would make it, While the power of the sovereign author- 
ity to exclude foreigners from our shores is unlimited, that of déporta- 
tion is qUiîlifiedby international law, which does not permit a nation to 
make a pénal colony of another counitry, or compel that country to re- 
ceive back such of ita subjecte as hâve voluntarily Selected a domicile 
elsewhere. The banishment of offenders to their native country or that 
of their ancestors, regardless of the political rights,of the individual and 
his relations to another power, may prove a just ground of international 
com plaint. The right of individual .expatriation, is now held by the 
leading civilized powers of the \yorld, and by none more strongly than 
our own country. 2 Whart. Int. Law Dig. § 171. The comity of na- 
tions requires that this rightshould be respected, and the act of congress 
,evidently recognized it in the use of the flexible phrase, "to the country 
whence, he came." The same language appears also in "An act to reg- 
ulatO: immigration," approved August 3, 1882, (22 U. S. St. at Large, 
214,) whei'e the détermination of the, country to which immigrant con- 
victs shall be sent is held by the department of state to involve judicial 
action for its ascertainmient.. 2 Whart. Int. Law Dig. § 206. The im- 
perfections of the law, the extent of our boundary line, the facilities it 
, affbrds for the répétition of attempts to enter the country, and the want 
of co-operative législation in adjoining countries, combine to make the 
exclusion of this class most diSîcult; but thèse are evils to be reraedied 
ûy the législative and state departments, not by the judiciary. 

It is perhaps neediess to say that every charge of the violation of 
thèse acts must be decided upon its own facts. The importance of the 
question, the frequency of thèse cases, and the view taken of the law in 
other departments of the government, demand and hâve received careful 
considération. District Judges Wheei.er, of Vermont, and Hanfoed, 
of Washington , are reported to haye aiBrmed the right of appeal under 
section 13, and to hâve given a similar construction to the words, "coun- 
try whence he came;" but their opinions had not been reported, nor 
were they accessible, until after this had been completed.' 

'See In re Mah Wong Gtee, 47 Fed. Rep. 433; In re Léo Hem Bow, Id. 302; United 
States V. Ah Toy, Id. 305; United States v. Jim, Id. 431. 
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The order of the coinmissioner directing the déportation of appellant 
to China is reversed, and the marshal is instructed to cause him to be 
removed to Canada. 



Ex parte Van Vranken. 
(Circuit Court, E. D. Virginia. October 30, 1891.) 

1. ArMY and NAVT— PAYMASTEB'S CLEBK-rCotTRTS-MARTIAI,. 

The clerk bf a paymaster in the navy, appoint«d by him from civil life and doing 
duty on land in time of peace, is not a member of the naval establishment, so as to 
he Bubject to trial by eourt^martial for peculation in office. 
3. Same— Coukts-Mabtial — Sentence. 

Article *?, § 1634, Rev. St. TJ. S., which anthorizes sentence of confinement at hard 
labor in a public penitentiary by a naval court-martial "in any case vphere it is au- 
thorized to adjudge the punishment of death, " is the only statute now in force au- 
thoriiing sentences to hard labor in a public penitentiary by a naval court-mar- 
tial; therefore, such punishment cannot be inilicted exoept in the cases punish- 
able with death enumerated in the 20 clauses of article 4 of said section 1634. Ex- 
pretsio unius exclusio alterius. 

Pétition for Writ of Habeas Corpus tô release a naval paymaster's clerk 
from imprisonment by virtue of thé sentence of a court-martial. 
Jarne^ E. Heath, for petitioner. 
Thos. R. Borland, U. S. Dist. Atty. 

Hughes, J. It appears from the évidence before the court that James 
Van Vranken, late clerk to Edward Bellows, a paymaster in the navy 
of the United States, who had been on duty in the navy-yard at Gos- 
port, was arraigned and tried before a court-martial of the navy on 
charges, under section 1624, Rev. St. U. S. art. 4, cl. 8, of having 
illegally misappropriated, disposed of, and applied to his own use cer- 
tain property of the United States in the Gosport navy-yard; that the 
trial was concluded on the 17th August last; that the court-martial on 
that day passed sentence on the accused, and transmitted the sentence 
and the record of proceedings to the secretary of the navy for his ap- 
proval; that the sentence of the court-martial was, that the accused should 
be confined and imprisoned for one year in such penitentiary as the sec- 
retary of the navy might designate, and to lose ail pay that may become 
due him except S2 a month for necessary prison expenses, and $50 to be 
paid him at the expiration of his confinement, and then to be dishon- 
orably discharged from the service of the United States, which loss of 
pay the accused allèges, in his pétition, to be in the aggregate $1,223.60; 
that the accused is now and has been since such sentence, now more 
than two months, confined in the ship Franklin, in the navy-yard afofe- 
said, under the custody of its commanding offlcer, awaiting removal to 
such penitentiary as the secretary of the navy may designate, who has 
not y et passed upon the sentence of the court-martial. On the prayer 
of the accused for an award of the writ of habeas corpus, the process bas 
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been issued and served on the commandant of the ship Franklin, who 
bas made due return showing the grounds of détention to be as indicated 
in the foregoing récital. 

If it were conceded that a civilian, acting as clerk of a paymaster of 
the navy on shore in time of peace, were a military pèrson amenable to 
trial by court-martial for an offense not capital, the question in this case 
would be whether it were compétent for a court-martial to pass sentence 
of confinement in a public penitentiary for the offense with which Van 
Vranken is charged. No authority is given by any statute of the United 
States to a court-martial of the navy to pass sentence of confinement in a 
penitentiary, except for crimes punishable with death. As the crime 
charged against the accused is not capital, — is, in fact, hardly above the 
grade of petty larceny at common law, — and the court-martial did pass 
sentence as if the offense had been capital, that is to say, did sentence to 
confinement in a penitentiary, the action was plainly without authority 
of law, and imll and void.' 

But the objection to the proceedings under which Van Vranken is 
confined is weightier than the one thus presented. It is a funda- 
mental principle in this country, it is an article of the national con- 
stitution, that no person shall be deprived of life, liberty, or property 
without due process of law; as part of which process it is declared 
that no person shall be held to answer for an infamous crime ex- 
cept upon indictment of a grand jury ; and the suprême court of the 
United States has deeided, in Ex parte Wiko7i, 114 U. S. 417, 5 Sup. 
et. Eep. 935; Mackin v, U. S., 117 U. S. 348, 6 Sup. Ct. Rep. 777; 
and U. 3. v. De Walt, 128 U. S. 393, 9 Sup. Ct. Rep. 111,— that of- 
fenses involving punishment in public penitentiaries or gênerai state- 
prisons are to be regarded as within the class of infamous offenses. 
Another and more important ingrédient of "due process of law" is 
that every person accused of crime is entitled to a trial of the issue 

iNoTE BT JuDGE HuGHES. It is eiTOneously claimed that this is contrary to the 
ruling pf the suprême court in Dynes v. Hoover, 20 Hovv. 81, 84. In that case an en- 
listed soldier had been tried by court-martial for désertion, fonnd guilty by "partial 
verdict" ol an "attempt" to désert, and sentenced to confinement in a penitentiary 
for six months. The trial was in 1857, under the act for the better government of the 
navy, of April 33, 1800, (3 St. at Large, c. 38, p. 45 et seq.) Article 16 of that aCt made 
désertion tO an enemy punishable by death, and article 32 made ail offenses not speci- 
fied in the act, including. ol course, an attempt to désert, punishable "according to the 
laws and customs in such cases at sea. " The suprême court held, at page 83, that the 
offense of attempting to désert was in the same category as offenses punishable with 
death, resting its décision on the thirty-second article of navy régulations, and sayin g ; 
"When offenses and crimes are not given in terms or by définition, the want of it 
may be supplied by a comprehensive enactment, such as the 32d article of the 
rules of the navy, which means that courts-martial hâve jurisdiction of such offenses 
as are not specifled, but which hâve been recognized to be crimes and offenses by the 
usages in the navies of ail nations, and that they shall be punished according to the 
laws of the sea, "—according to which, attempts to désert were punishable capitally. 
But that gênerai provision of oriminal law for the navy has been long ago removed 
îrom the statute book, and in its place has been substituted the twenty-second article 
for the government of the navy, (section 1624, Rev. St. U. S., p. 381,) taken from the 
act of July, 1863, (12 St. at Large, p. 603, art. 8,) which déclares that ail offenses not 
specifled by law "shall be punished as a court-martial may direct. " Therelore, I re- 
peat that no authority is given by an-? statute of the United States to a court-martiai 
to sentence to confinement in a public penitentiary, except for crimes punishable with 
death. 
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of guilty or not guilty by a jury of his peers, or of his country, that 
is to say, by what isknown to the law as a petit jury. In ail cases, 
therefore, in which an accused person is sentenced to imprisonment in a 
public penitentiary M'ithout the intervention of a grand jury, and upon 
any other verdict than that of a jury of 12 of his peers, the proceeding 
is in violation of constitùtional law, null and void, and may be so pro- 
nounced by a court of compétent jurisdiction. This right of trial upon 
indictment and by a jury of one's countrymen is regarded as the chief 
bulwark of civil liberty, without which ail the rights of citizenship would 
be in continuai péril; and the more humble the citizen, the more im- 
perative the law in demanding thèse guaranties against oppression. 

It is true that there are exceptions to rules of procédure even as sacred 
as those just described as essential to the freedom and safety of the citi- 
zen. Persons who belong to the army and the navy, in which summary 
trial under martial law is necessary to discipline and to the efficiency of 
those organizations, are not entitled to the légal privilèges which hâve 
been mentioned as belonging to every citizen. The officer or soldier 
or sailor of the army or navy voluntarily surrenders the rights of the 
citizen in this respect when he enters or enlisls in those services ; and 
he therefore cannot complain of the method of trial, or the sentences, of 
military courts, so long as they conform to military usage and to the 
laws of the land relating to the army and navy. The question, there- 
fore, in the case of Van Vranken is, does he belong to the navy? Is he 
a member of the naval establishment of the United States? Does he 
belong to the military or civil establishment of the country? Obviously, 
it is not every one who has employment in immédiate connection with 
the navy that belongs to the military establishment of the navy. The 
workmen and artisans employed in building and repairing naval vessels 
are mère civilians, and are in no sensé a part of the military organization 
of the navy. The same is the case with clerks who keep books and ac- 
counts and perform clérical service for ofBcers of the navy while on 
land. I believe it has been held by some of the courts, and held very 
properly, that clerks of naval ofScers on duty on ship-board on a voy- 
age belong to the military establishment, and are amenable to martial 
law ; but this is because of the necessity of absolute discipline on a ship 
at sea, where there cannot, in the nature of the case, be one law for one 
class of those on board, and another law for another class. The courts 
hâve recognized the distinction between the case of persons performing 
clérical duty on ship-board, and that of persons performing such duties 
ou land in time of peace. That clerks of naval officers doing duty on 
land in time of peace, appoînted from civil life for periods terminable 
at the will of such officers, and liable to return to civil life whenever such 
employment ceases, are civilians, and not members of the military es- 
tablishment of the navy, seems to me to be too clear to admit of doubt. 
In respect to clerks of paymasters, such as Van Vranken is, the régula- 
tions of the navy, published in 1878, say expressly, in article 81, on 
page 125, that "no clerk employed by a pay officer on shore can be con- 
sidered as attached to thé navy, or subject to the articles of war;" and 
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no re vocation of this article has ever been announced. There can be no 
sufficient reason assigned for subjecting this class of persons to military 
trial for civil offenses. Even in the case of an assistant paymaster, who 
had been tried for civil offenses and condemned by court-martial, Secre- 
tary Robeson said, in 1871, in gênerai order No. 162, in disapproving 
of the sentence: "In cases of serions question, for offenses not against 
discipline or mère military law, and where there is concurrent civil juris- 
diction, I am unwilling to exercise the discrétion imposed upon me for 
the exécution of such a sentence, the legality of which is doubtful when 
enforced by military authority for offenses which may be pursued and 
properly punished by the criminal courts of the country." In this case 
the secretary, although authorized by law to deal with the case of a per- 
son clearly amenable to court-martial, declined to approve a military 
sentence as against public policy and thè spirit of our laws on this sub- 
ject. For a much stronger reason should the military trial be avoided 
in the case of a person declared to be a civilian. In a case submitted 
to the attorney gênerai of the United States in 1878, for his opinion, (16 
Op. Atty. Gen. 13,) that ofïicer held that a quartermaster's clerk (i. e., 
a civilian employed in that capacity) is not amenable to court-martial 
jurisdietion, because such a person does not belong to the military es- 
tablishment. In another case (16 Op. Atty. Gen. 48) the same officer 
gave a like opinion in the case of another civilian clerk of a quarter- 
master of the army. 

The clerk of a pay ofBcer of the navy on duty on land in time of 
peace is not a meniber of the military organization of that branch of the 
service, and therefore is not amenable to trial and punishment by court- 
martial; and, being a civilian, he is entitled to the protection of those 
provisions of criminal law which forbid trials witliout indictment, and 
by any other tribunal than a jury of the country. 

The only embarrassment I feel in this case arises from the fact that 
the finding of the court-martial is still pending before the secretary of the 
navy, awaiting his approval or disapproval. I am bound to believe that 
the secretary would disapprove that finding, and would release the peti- 
tioner, and, if this court were at liberty to postpone its action until 
after that event, it would much prefer to do se ; but its plain duty is to 
release, and an order will be made to that effect. 
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Elhctrical Accumulation Co. v. Julien Electric Co. et al, 

{Circuit Court, S. D. New Torh. November 3, 189L) 

Patents fob Inventions — Dissolution op Injunction. 

The owner of a patent, after long and expensive litigation, seoured an injunction 
against infrlngement, and afterwards the défendant was allowed to amend his an- 
sv^er by setting up that the Invention was covered by a Spanish patent, and that 
thé same had recentiy expired, which allégation, if proved, invalidâtes plaintiff's 
patent. Plaintiff denied both allégations. iîeW, that défendant vpas net entitled 
to a dissolution of the injunction pending the hearing on the issues thus raised. 

In Equity. Suit for infringement of patent. On motion to dissolve 
an injunction. 

Frédéric H. Betts, for complainant. 

Thomas W. Osborn and W. H. Kenyan, for défendants. 

CoxE, J. This is a motion to dissolve an injunction issued pursuant 
to an interlocutory decree, on the ground that the complainant's pat- 
ent is invalidated by the expiration of a Spanish patent for the same 
invention. At the oral argument it was decided that the questions 
presented were too important to be determined on affidavits, but that 
the défendants should be permitted to amend their answer and set up the 
expiration of the Spanish patent as a défense, and that the proofs pro 
and con upon the issue thus raised should be taken in the usual vvay. 
The onlj' question reserved for further considération was whether, pend- 
ing the taking of the proofs, the injunction should be suspended, It 
is unnecessary at this time to allude to the questions which this new 
défense will présent further than to say that the complainant dénies 
that the Spanish patent lias expired, and insists that it is not for the 
same invention as the patent in suit. It must be remembered that the 
complainant obtained a decree after an unusually long, arduous and ex- 
pensive litigation. This decree was upon one claim only, and that 
claim was restricted within narrow limits. 38 Fed. Rep. 117; 39 Fed. 
Rep. 490. A judgment so obtained should not be lightly set aside. To 
suspend the injunction is tantamount to vacatiug the decree. It would 
seem unjust to the complainant to overthrow, even temporarily, a judg- 
ment reached after years of toil upon ex parte and, possibly, incorrect 
statements. In a matter of such importance the complainant should 
retain its rights until deprived of them by testimony presented in the 
Visual course of equity proceeding. With ordinary diligence the ques- 
tion can be determined in the course of a few months. The défend- 
ants cannot be seriously injured by the short delay, especiallj'' in view 
of the fact that they hâve at ail times contended that there is nothing 
novel or désirable in the complainant's patent as limited by the de- 
cree, and that a Faure électrode has no advantages over électrodes other- 
wise mechanically coated. It is thought that the safer, wiser and more 
orderl}' way is to permit the decree to stand until the proof regardiug 
the Spanish patent is presented. The questions can then be carefully 
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considered and decided with délibération witliout recourse to presump- 
tion, and without danger of injustice to either party. If complainant 
unreasonaWy delays the taking of proofs, the motion may be renewed. 

Motion denied. 



ECATJBERT V. ApPLETON et al. 
{Circuit Court, S. D. Neio Torli. November 3, 1S91.) 

Patents for Inventions— Infringement—Pleabing — Scandalous Answer. 

In a suit for infrinfrement of a patent, an answer which allèges that complain- 
ant's patent was obtaiaed by trick, artifice, and déception, and without the knowl- 
edge of the commissioner, after a judgment in défendants favor in interférence 
proceedings concerning the same invention, is not scandalous or impertinent, since 
Rev. St. U. S. § 4920, authorizea the défense that the patentée "had surreptitiously 
or unjustly obtained the patent for that which was in facttbeinventionof another, 
who was using reasonable diligence in adapting and perfecting the same. " 

In Equity. Bill for infringement of patent. On exceptions to an- 
swer. 

Francis Forhes, for complainant. 
Church & Church, for défendants. 

CoxE, J. The answer allèges that one Hofmann was the first inventer 
of the improvement covered by the complainant's patent, and that the 
défendants are the owners of a patent granted to Hofmann after a décision 
by the commissioner in his favor, and against the complainant. The 
portions of the answer excepted to describe in détail the interférence pro- 
ceedings between Hofmann and complainant, the tinal judgment in Hof- 
mann's favor and the granting of the patent to the défendants, as his 
assignées. The answer further allèges that, pending the interférence 
proceedings, the complainant by trick, artifice, and déception, and with- 
out the knowledge of the commissioner, obtained another patent — the 
one in suit — for the identical subject-matter involved in the interférence 
proceedings. In short, it allèges that the complainant has obtained by 
déception a patent for an invention which the patent-office has adjiîdged 
to belong to the défendants. The exceptions proceed upon the theory 
that the allégations which describe the interférence proceedings are scan- 
dalous and impertinent. This position is not well founded. One of the 
défenses permitted by section 4920 is: 

"That he [the patentée] had surreptitiously or unjustly obtained the patent 
for that which was in fact Invented by another, who was using reasonable 
diligence in adapting and perfecting the same." 

The défendants rely upon the facts surrounding the interférence pro- 
ceedings to establish this défense. They cannot prove thèse facts with- 
out alleging them. The exceptions are overruled. 
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CoNSOiJDATED Bkake-Shob Co. d al. V. Deteoit Steel & Bpeinq 

Co. et ai. 

(ClrmU Court, E. D. Mlehigaru May 26, 189a) 

l, Patbnts roR Inventions — Intention — Acqtjiescbnce. 

Letters patent No. 392,861, isaued February 5, 1884, to George B. Rosa, for a rail- 
way brake-shoe, adapted to get its friction from those parts of tbe wheel not worii 
by the rail, and constructed witb two grooves, one closely embraoing tbe flange ol 
the wbeel, aud reaching down on the Inuer face tbereof, in a lug which presses 
ngainst the tread at the base of the flange, the other being about the width of the 
tread of the rail, thus relieving this portion of the wheel from wear, possesses pat- 
entable invention over the English patent of May 11, ISTS, to James Steel, for a shoe 
possessing subatantially the same features, except that the lugof the flange groove 
came only part way dowa the flange, and did not bear on the tread at the base 
tbereof, since the Ross patent has"been aoqniesced in by most of the railroads in 
this dountry, and the shoe adopted after attempts by some of them to use the Steel 
shoe, which was found unsuocessful by reason of wearing a groove In the flange. 

t. Samk — Infbinoement— 8tJir*iciBN0T or Bill. 

Where a bill for Infringement of a patent allèges that the patentée "became and 
was, as your orators now believe, the original and flrst inventer of certain new 
and useful improvements, " andis sworn to by threeof complainant's agents, this Is 
a sufficient showiug that the patentée was the original inventer to sustain the suit, 
and no afûdavits to that eSect are required. 

i Same — Avekments op Bill— Pbiotî Use and Sale. 

In a bill for infringement of a patent, an avermeut that the improvement cîaimed 
was not in public use or sale in thiscountry, with the patentee'3 "consent and allow- 
ance, " more than two years prior to hia application, is insufdcient to show his right 
to a patent, under the unquaUfied roquirement of Rev. St. U. S. § 4886. 

In Equity. Bill for infringement of patent. On motion for an in- 
junction. 

This was a bill in equity to recover damages for the infringement of 
letters patent '^o. 292,861, issued February 5, 1884, to George B. Ross 
for a rail way brake-shoe. The object of the invention is stated to be " to 
avoid the unequal weàring of the wheels by the track, or, more correctly, 
to cause them to wear more evenly; and thereby avoid the necessity of 
sending them so often to the shop to be turned up in the lathe." This 
is accomplished by two grooves, one of which is arranged lengthwise of 
the shoe, and made to embrace and closely fit the flange of the wheel. 
The second groove is made about the width of the tread of the rail, and 
takes ofF the wear of the brake from that portion of the wheel which is 
worri by the track. "Between the grooves is a rib which forms a por- 
tion of one side of the flange groove, and projects down to reach that 
portion of the wheel not worn much by the track." The shoe is adapted 
''to get its friction surface from the portions of the tread of the wheel 
which are not engaged by or brought in contact with the railj thereby 
Bvoiding the additional wear put upon tires and wheels, as in the ordi- 
nary use of the common brake-shoe." The claim is for "a brake-shoe 
provided with the grooves, a}, a*, and the wearing projection, c, c^, the 
portion or rjb, C, projecting down to the wheel, substantially as and for 
the purposes specified." That the défendant infringes by manufactur- 
ing shoes in accordance v?ith complainant's patent for the Chicago, Bur- 
lington & Quincy Railroad Company is admitted by the answer. 

J. H. Raymond aud Wm. A. Redding, for complainant. 
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George Payson, for défendant. 

Brown, J . Our attention is calied to two alleged defects in the com- 
plainant's bill, which we will dispose of before considering the merits: 

1. That it does not appear by the bill or affidavits that the patentée, 
Ross, believes himself to be the first inventer. Complainant relies, in 
this connection, upon the case of Sullivan v. Redfield, 1 Paine, 445, in 
which it is intimated that the bill should be accompanied bj^ an afïidavit 
that the complainant believes himself to be the original inventor of what 
he claims under his patent. In this case the bill, however, did not 
allège that the complainant was the original inventor ; so that, admitting 
it to hâve been sworn to, there was no veritication under oath that he 
believed himself to be the original inventor. In the case under consid- 
ération, however, there is an allégation in the bill that Ross "became 
and was, as your orators now believe, the original and first inventor of 
certain new and useful improvements," etc., and the bill is sworn to 
by three of eomplainant's agents. Under the case of Young v. Lipp- 
man, 9 Blatchf. 277, we think this is sufEcient. In that case it was 
held by Mr. Justice Blatchfokd that there was no need of an afïidavit 
where the bill itself was sworn to, and averred that the patentées were 
the original and first inventors of the improvement. 

2. That the bill should also aver that the invention was not in public 
use or on sale for more than two years prior to the application. The 
averment of the bill is that the improvements were not in public use or 
on sale in this country, with Ross' consent and allowance, more than two 
years prior to his application. Under the patent act of 1836, this allé- 
gation would hâve been sufEcient; but the law in this particular was 
changed by the seventh section of the act of 1839, and, as it now stands 
under Rev. St. U. S. § 4886, it is sufficient to invalidate the patent that 
the invention has been in public use or on sale for more than two years 
prior to the application, whether with or without the consent of the in- 
ventor. Andrews \. Hovey, 123 U. S. 267, 8 Sup. Ct. Rep. 101. The 
bill will hâve to be ameuded in this particular before an injunction can 
issue or any further action be taken. 

The défense is in substance a want of novelty , and, in this connection, 
défendant relies principally upon > an English patent to James Steel, 
granted May 11, 1875, which describes and exhibits a brakevery similar 
to the Ross shoe, having grooves corresponding to the two grooves of the 
eomplainant's patent, and differing from it only in the fact that the inner 
lug, c, of the Ross shoe, projects in the Steel patent only about half-way 
down the depth of the flange, while in the Ross patent it is shown and 
described, and distinctly claimed as projecting down the whole depth of 
the flange to the tread of the wheel. The Steel patent evidently assumes 
that the wear of the rail will extend up to the flange, and render any 
projection or lug in the shoe at that point unnecessary; while in the 
Ross shoe it is assumed that the wear of the rail wiU be in the center of 
the tread only, and the shoe is therefore fitted with two lugs, one upon 
either side of the center of the tread. Were the différence in the two 
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shoes merely one of degree in the projection of the inner lug of the Ross 
shoe down a ]itt]e further than the same projection of tlie Steel shoe, 
thus perhaps rendering the shoe somewhat more efficacious, it would 
ciearly net be patentable; but if it were made to appear that the Steel 
patent was never an operativë device, then the man who takes this, and 
perfeets it, and gives it its value, is entitled to his patent. This is com- 
plainant's contention, and, in support of it, it has produced a number 
of affidavits of practical railroad men, who hâve experimented with brake- 
shoes made after the Steel pattern, and give it as their opinion that it is 
wholly impracticable, by reason of its creating grooves or cutting shoulders 
upon the flange, which are not only detrimental, but disastrous, in the 
use of the wheel. The affidavit of Ross, the inventer, who was master 
inechanic of the Buffalo shops of the Eriè Eailwaj'^ at BufFalo, and of 
Wilder, superintendent of motive power of the same road, show that 
their attention was called to the defects in the old style of brake-shoe, 
which was fiât, and bore simply upon thetread of the wheel, by their 
expérience with a locomotive of the Erie Railroad, which was put in 
service as a "pusher" upon a heavy grade, in which service itwas neces- 
sary to apply the brakes frequently, and consequently to cause a rapid 
wear of the brake-shoes upon the tires of the wheels. After this locomo- 
tive had been in use for aboùt four months, it became necessary to place 
it in thé rëpair-shops for the purpose of returning the tires, by reason 
of the irregular wear wn 'the tread of the tire by the fiat-faced wrought- 
iron brake-shoes then used tipon the drive-wheels. It was discovered 
at that time that the frictional contact of the flat-faced brake-shoe upon 
the tread of the tire wore à gutter in that portion of the tread which 
cornes in contact with the rail, thereby producing a shoulder or ridge on 
each side of such gutter, upon the Iread of the tire. In prder to remedy 
this, a trial was made of the Steel shoe, or of a shoe made after the Steel 
patent; but' it was observed that this brake-shoe wore grooves in the 
flanges of the tires, and that the portion of the shoe which came in fric- 
tional coiitact with the flange of the tire was worn away far in excess of 
the wear of that portion of the shoe which came in contact with the 
tread of the tire. After a fair trial, it was determined that it was neces- 
sary to hâve the brake-shoe cofastructed with a groove to embrace the 
entire flange of the tire, and to bave a projection to come in contact with 
the tread of the tiré at the throat of the flange, as well as a projection to 
come in contact with the tread of the tire near its outer edge, s6 that 
there would be a uniform wearing of the tread of the tire along its entire 
surface, and at the same time so as to obtain an equal wear upon the 
wearing surface of the brake-shoe. This suggested to Ross his invention, 
which was^ found to accomplish ail that was desired, and was immedi- 
ately adopted by the road. Since that time more than three-fourths of 
the railroad companies in the United States adopted, and arenow using, 
brake-shoes constructed after his patent, and purchased of him or his 
licensees, and bave generally acquiesced in its validity. 

The affidavit of William W. Snow states that he is familiar with the 
experiments had with the Steel patent, both in this country and in Eng- 
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land, and that the resuit of any honest use of the brake-shoes shown in 
this patent bas been, and will be, to croate grooves or cutting shoulders 
upon tbe flange, which are not only detrimental, but disastrous, in the use 
of the wheel the flange of which is so eut. He says that several experi- 
ments bave been raade with the Steel patent in this country by persons 
desiring to make the same a success, for the purpose of limiting or an- 
ticipating the Ross patent, and that in every instance thèse efforts hâve 
been a failure. He was also informed by the head draughtsman of the 
Great Eastern Railroad at its shop in London, England, that they had 
had the same expérience in attempts there to use the device shown in 
the Steel patent. This latter statement is, however, mère hearsay, and, 
of course, cannot be considered. 

The affidavits of George M. Sargent, treasurer and manager of the 
Congdon Brake-Shoe Company, one of the complainants and a licensee 
of the Consolidated Brake-Shoe Company, is to the effect that the Steel 
patent discloses an utterh' impracticable device; and that, if his company 
should manufacture the Steel brake-shoe, it could not be sold, for the 
reason that it could not be successfully used, He states that, so far as 
he is informed, the Chicago, Burlington & Quincy Railroad Company is 
the only corporation which bas disputed the validity or the scope of the 
Ross patent, "but, on the contrary, ail the manufacturers of brake-shoes, 
and a very large proportion, I should say two-thirds, of ail the railroad 
companies of tbe United States, bave fully acquiesced in the validity of 
the Ross patent." He states, apparently upon information only, that 
certain practical experiments were made with the Steel patent by the 
officers of the Pennsylvania Company, as well as by the officers of the 
Erie road, for the purpose of demonstrating, if possible, that it disclosed 
a practical and successful brake-shoe, to the end that the railroad com- 
panies might use such shoe without paying tribute under the Ross pat- 
ent; but that thèse experiments demonstrated the opposite conclusion, 
and showed that the Steel patent could not be used economically or safely; 
that, as the resuit of such experiments, the railroad companies acqui- 
esced in the validity of the Ross patent, and took licenses to use it. 

The affidavit of Théodore M. Ely, gênerai superintendent of motive 
power for the Pennsylvania Railroad Company; of H. D. Garrett, mas- 
ter mechanic of the West Philadelphia shops of the same road; of Frank 
Shepard, superintendent of motive power of the Pennsylvania Company; 
and of Henry D. Gordon, master mechanic of the Juniata shops of the 
same company, — show that the Ross device was adopted after an exam- 
ination of the Steel patent, both by the Pennsylvania road and by the 
Philadelphia, Wilmington & Baltimore Railroad. They show the de- 
fects of the old shoe, and certify to the value of the spécial feature of the 
Ross shoe, in bringing the inner lug down to the tread of the tire. Their 
opinion is that the locomotives can be used, when equipped with the 
Ross shoe, at least 50 per cent, longer than when equipped with the flat 
brake-shoes originally used. 

The principal afhdavit in défense is that of Godfrey W. Rhodes, su- 
perintendent of motive power of the Chicago, Burlington & Quincy Rail- 
v.47F.no.i:i-57 
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road, who swears to experiments made with différent styles of brake- 
shoes made more or less after the designs shown by Steel and Ross. 
His experiments indicate that, wben the innerlugwas made long enough 
to come down to the tread of the wheel, it soon wore in or near the throat 
of the flange deep grooves, which rendered it necessary to shorten this 
lug, making it conform rather to the Steel than the Ross patent; that 
since the change was made no difficulty bas been met with, and such 
brake-shoes answer the purpose much better than those made with the 
inner lug coming down to the tread of the wheel, as shown in the Ross 
patent; that it is the intention of the railroad company to continue to 
use brake-shoes made after the Steel patent, discontinuing entirely the 
use of such as are made with the inner lug coming down to the tread of 
the wheel. 

Areview of thèse afiSdavits satisfies me that, while it is quite possible 
that the Steel shoe may be more satisfactory where the bearing of the 
rail is close up to the flange of the wheel, they are not adapted to cases 
where the rail bears in the center of the tread, and that the introduction 
of the inner lug, coming down the side and throat of the flange to the 
tread, is a valuable feature of the Ross invention. It is very improbable 
that, with the Steel device open to the world, and with experiments 
made for the purpose of ascertaining whether it could be made effective 
as a means of avoiding a tribute to the Ross patent, the conclusion should 
hâve been reached that it was better to pay royalties to Ross than to at- 
tempt any further use of the Steel device, unless such device were a de- 
cided ad varice over anything which preceded it. It is shown, too, that 
this device has gone into gênerai use, and is now employed by a large 
majority of the railroads throughout the country, which are usiug brake- 
shoes purchased of Ross or his licensees. Now, while he seems to hâve 
made but a trivial departure from the Steel patent, a departure so slight 
as to raise in my mind a doubt as to its involving an exercise of the in- 
ventive faculty, yet I feel that this is a prôper case for the application 
of the rule laid down in the suprême court in the case of Smith v. Vul- 
canite Co., 93 U. 8. 495, that, when the other facts in the case leàve the 
question of invention in doubt, the fact that the device has gone into 
gênerai use, and has displaced other devices, which had previously been 
employed for analogous uses, is sufïicient to turn the scale in favor of the 
existence of invention. As Webster says in his work on Patents, (page 30:) 

"The utility of the change, as ascertained by its conséquences, is the real 
practical test, of the sufflciency of the invention; and, since the one cannot 
exist withoiit the other, the existence of the one may be presumed a proof of 
the existence of the other. Where the utility is proved to exist in any de- 
gree, a sutHciency of invention to support the patent must'be presumed." 

It is true that the experiments made with the Ross shoe upon the Chi- 
cago, Burlington & Quincy Railroad do not seem to bave proven satis- 
factory, although the value of Mr. Rhodes' afïidavit in that regard is 
somewhat. impaired by the afïidavit of Mr. Bâtes, who swears that he 
examined 10 locomotives belonging to this company, and found them 
ail equipped with shoes made after the Ross design. If the afïidavit of 
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Mr, Rhodes fails to convince us that there is no novelty or utility in the 
Ross patent, it ^t least assures us that an injunction in this case will not 
prove detrimental to the interests of the défendant, which has been man- 
ufacturing only for the Chicago, Burlington & Quincy Railroad. There 
is no question that the Steel shoe, which this road appears to hâve 
adopted, is open to use by any oiîe in this country. 

The shoes of Stilmant and Brill are too obviously unlike those of 
Ross to require considération. 

An injunction will issue as prayed in the biil, provided the proper 
amendment be made as above indicated. 



Coop et al. V. De. Savage Physical Development Institute, 

Limited. 

(Circuit Court, S. D. New York. Juae 13, 1891.) 

1. Patents for Inventions— Patentabilitt—Walking» Tbaok fob Gtmnasium. 

Letters patent No. 358,453, issued Maroh 1, 1887, to El., f . Roberts, for a walking 
track for gymuasiums, described the inveption as consisting of the combination of 
a wooden floor, oil-painted cauvas, and an interlining of thick felt, secured to the 
eu tire upper surface of the floor by glue. Held, on spécial demurrer to a bill for 
infringemént Of the patent, that an admission by the patentée that it wag not new 
to place felt under oommon oarpets, nor to cover a sbeet of canvas with paint, 
would not enable the court to judicially déclare that the patented combination 
for the purposes of walking tracts in volved nothing but mechanlcal skill; and the 
demurrer must be overruled. 

2. Same — Action fob Infeingbiment — Pleading. 

A bill for the infringemént of letters patent must state that the invention had 
not been in public use or on sale for more than two years before the application 
therefor. It is not sufflcient to state that it was not in public use or on sale with 
the consent 6f the inventer. Following Blessmi? v. Copper Works, 34 Fed. Rep. 753. 

3. Same. 

While an averment in the bill that the patentée was the first inventer of the im- 
proyement, "which had not beeip. known or used before his said invention, " is suf- 
flcient to withstand a gênerai derourrer, yet the omission of an averment that it 
had not been previously patented, or described in a printed publication, is a defeot 
in form which may be reached by spécial demurrer, and should be remedied by 
amendment. 

4. Same — Intekroqatokies. 

Interrogatories framed so as to compel défendant to disclose whether or not he 
had made walking tracks for gymnasiums since the issuance of complainant's pat- 
ent, whether they were made as described in the patent, and, if not, how they were 
made and applied, are not objectionable. 

In Equity. On demurrer to bill. 

Fowler & Fowler and Charles N. Judson, for plaintiffs. 

Redding & Kiddle, for défendants. 

Shipman, J. This is a spécial demurrer to the complainants' bill in 
equity for infringemént of letters patent No. 358,453, dated March 1, 
1887, to R. J. Roberts, for a walking track for gymnasiums. 

The first ground of demurrer, which is stated in various forms, is that 
the patent is, upon its face, void for want of patentable novelty and for 
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want of invention. The single claim of the patent, which describes the 
alleged improvement with sufficient cleariiess, is as follows: 

"I thereifore claim, as a new or improved manufacture, a gymnasium walk- 
ing track, substantially as described, consisting of a wooden floor, a layer of 
glue, one of thick felt, or an elastic or yielding material, fastened by such 
glue on its entire under surface to the floor, a covering of canvas or duck, and 
a séries of coats of oil paint applied to each other, and having the lowest one 
applied directly to the upper surface of the canvas, ail essentially as speci- 
fled." 

The patentée, in his specitication, makes the following disclaimer: 
"I am aware that it is not new to place under a common ingrain or Brus- 
sels carpet a layer of felt, and also that it is not new to cover a sheet of can- 
vas with paint; consequently, I do not claim such. I am not aware, however, 
that a felt backing has ever before been used uiider a painted or oil-cloth car- 
pet; such a carpet being affixed directly to a lioor, and is inelastic, and in such 
condition will not answer for a walking track." 

The défendant, thereupon, in view of thèse admissions, insists that, 
as a carpet upon a floor, with an ihterlining of felt secured in some way 
to the fioor, was old, there was no patentable invention in a painted can- 
vas or oil-cloth covering of a wooden fioor with an interlining of felt. 
If the patent were simply for a covering for floors, there would be much 
force in the suggestion, but it is for a walking track, and the invention 
was designed to make a track which had excellencies adapted to its pe- 
culiar needs, and therefore the ordinary knowledge in regard to cover- 
ings for floors for houses is not very serviceable. I am not aware of any 
common knowledge upon the subject of walking tracks within doors ex- 
cept that wooden tracks with some sort of an elastic covering had been 
used, and therefore, without further knowledge or testimony upon the 
state of the art, I cannot judicially déclare that the embodied conception 
of the comblnation of wooden floor, oil-painted canvas, and an interlin- 
ing of thick felt, secured to the entire upper surface of the floor by glue, 
was produced by nothing beyond mechanical skill. 

Passing by, as not calling for extended remark, the point that the 
claim is for an aggregation, the next ground of demurrer is that the bill 
of complaint limits the averment in regard to public use for more ttian 
two years prior to the application for a patent to the allégation that the 
invention had not been in such use or on sale with the inventor's con- 
sent or allowance. This averment is defective under the décision in An- 
drews V. Hovey, 123 U. S. 267, 8 Sup. Ct. Rep. 101; Blessing v. Œpper 
Works, 34 FedEep. 753; Consolidated BraJce-Shoe Co. v. Détroit S. & S. Co., 
47 Fed. Rep. 894, (May 26, 1890,) by Judge Beown. 

The next ground is that the bill avers that the patentée was the orig- 
inal, first, and sole inventor of the improvement, "which had not been 
known or used before his said invention," but does not aver that it had 
not béen pateritèd or described in a printed publication in this or a foreign 
country . The broad averment denying knowledge or use of the invention 
anywhere seerns to bave been held, upon gênerai demurrer, suflicient, 
in McCoy v. Nelson, 121 U. S. 484, 7 Sup. Ct. Rep. 1000. Upon spé- 
cial demurrer, I think that the omission of the averment in regard to the 
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inventions having been patented or described in a printed publication is 
a defect in i'orm which is demurrable, and shoald be remedied by 
amendment. 

The défendant next demurs to the first and third interrogatories. 
The three interrogatories are as folio ws: (1) Whether the défendant has 
not, since the 31st day of January, 1890, made, or eaused to be made 
arid used, one or more walking tracks for gymnasiums. (2) Whether 
said walking tracks, or some of them, did not consist of a floor, a layer 
of felt or of an elastic or yielding material, fastened to the floor by an 
adhesive substance, and a coveriug of canvas or duck, coated with paint. 
(3) If said tracks, or either of them, were not so made, how were the 
same made and applied? The first and third interrogatories are not ob- 
jectionable, if a careful and thorough method of framing such questions 
is to be adopted, and the extent to which thèse interrogatories go is sanc- 
tioned by eminent text-writers. Mitf. & T. Eq. PI. 142, 143; Story, 
Eq. PI. §§ 38, 39; Curt. Eq. Prec. 32. 

The fifth and sixth grounds of demurrer are sustained, with leave to 
amend within 15 days, upon payment of costs, to be taxed. 



Zan et al. V. Quong Sang Lung. 
{Circxdt Court, N. D. Califomia. Ootober 13, 1891.) 

Patents "fob Inventions — Pkior State op Art — Dteing Brooms. 

Letters patent No. 159,409, to William S. Hancock, for an improvement in brooms 
by dyeing the broom-corn so as to prevent destruction by rats and mice, and to ob- 
viate the injurions effects to the worker in broom-corn from the sulphur with which 
the corn is usually bleached, and also to designate différent qualities of the corn 
by différent colors, describes, in the spécifications, particular compounds to form 
the colors, but states that the inventor does not limit himself to thèse ingrédients. 
Held that, as the art of dyeing is not new, the patent muât be limited to the par- 
ticular ingrédients named. 

In Equity. Bill for infringement of patent. 
John L. Boone, for complainants. 
T. 0. Van Ness, for respondent. 

HAWT.EY, J. This is a bill in equity for the infringement of letters 
patent No. 159,409, granted to William S. Hancock for an "improve- 
ment in brooms." In his spécification forming part of the letters pat- 
ent he claims to "hâve invented certain new and useful improvements 
in brooms," and states that his invention "consists in coloring broom- 
corn, or brooms made of broom-corn." To enable others skilled in the 
art to use the same, he described how his invention may be carried out, 
as folio ws: 

"My idea is to color broom-corn in différent colors, to designate différent 
qualities; for instance, green and red, or any other colors desired. For col- 
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oring,greBii, I use a dye composed of methyl-green, indigo, carminé, pieric- 
aoid^crystal, and alum, in about equal parts, dissolved in water. " 

And then he uses another compound, and states that he does not con- 
fine hitnself to thèse ingrédients, but that there are other coloring ma- 
terials that can be used. The advantages to be derived from his inven- 
tion are stated in his spécification substantiaily as follows: 

"It préserves the corn, particularly after being niade Into brooms, from 
being eut or eaten by rats or mice. Great destruction of broom-corn is 
causedby thèse vermin, and bleaching by sulphur or brimstone in no vpay 
hinders them. Hundreds of dollars of damage to astock of brooms or broom- 
corn is frequently caused by thèse vermin in a few hours. Eats and mice 
will not eat broom-corn colored as I propose to do. Another and far greater 
advantage, and which is of paramount importance, is the advantage to the 
health of the worker in brootti-corn by the absence of the smoke of sulphur or 
brlrnstone, which is always used in the old process." 

Having given a full description of his invention, he claims as new "a 
(broom nmde from broom-corn colored by dyeing, as above set forth." 

It appears upon the face of the letters patent that the idea of coloring 
brooms made from broom-corn was not new, but the inventor claimed 
an improvement in this respect by coloring brooms by the dyeing pro- 
cess instead of by the sulphur process. No other interprétation can be 
given to this patent. The advantages claimed to be gained by the im- 
provement of the patentée relates directly and solely to this point. The 
dyeing process necessarilj'- required the immersion of the broom-corn in 
water, — either cold, tepid, or boiling water. The patentée does not pre- 
scribe what the particular température of the water shall be. The art 
of dyeing is not new. If the invention was for a cold process, as claimed 
by complainant's counsel, the patent should hâve so stated in clear and 
explicit terms. If the inventor faiied to particularly point out and dis- 
tihotly claim the improvement which he now claims oonstitutes his in- 
vention, it is his own fault. The patent can only be upheld upon the 
ground that the invention is for a new process of dyeing broom-corn. 
The mixture of dye is specifically named, and the patent must be con- 
fined to the named ingrédients, notwithstanding the spécification in the 
patent that the inventor stated that he did not confine himself "to thèse 
ingrédients." The testimony is clear and convincing that respondent 
bas never used the mixture of the ingrédients specifically named in the 
patent. It shows beyond controversy that the dye used by respondent 
was purchased in the; open market of merchants, and was an entirely 
difierent compound from that specified in the patent. No infringement 
of complainant's patent bas been shown. The bill must be dismissed. 
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Daly V. Webstee et al. 
(Circuit Court, S. D. N'eu) York. November 4, 1891.) 

COPTBIQHT— FltlXG TiTLB. 

The copyright in a dramatio composition entitled " Under the Gas-Light ; a Drama 
of Life and Love in Thèse Times, " is invalid when the printed copy of title flled 
under the copyright act reads "Under the Gas-Light; a Romantlc Panorama of the 
Streets and Homes of New York. " Daly v. Brady, 39 Fed. Rep. 365, followed. 

In Equity. Bill for infringement of copyright. 

S. H. Olin, for complainant. 

A. J. Dittenhofer and David Gerber, for défendants. 

CoxB, J. This court deeided upon a motion for an injunction that 
the complainant's copyright was invalid because of a fatal variance be- 
tween the title as registered and the title as published. Daly v. Brady, 
39 Fed. Rep. 266. The facts, so far as they relate to the question deeided, 
were in ail material particulars, the same then as now; the law is pre- 
cisely the same. Every authority now relied upon was presented to the 
court on that occasion. There is additional évidence tending to show 
that the défendants were not misled by the variance, but that it existed, 
precisely as stated in the décision, is admitted. It is entirely clear, 
therefore, that if the record in its présent form had been before the court 
the décision would necessarily hâve been the same. On inspection of 
the two titles this court held the copyright void; with the same two titles 
before it the court cannot now hold the copyright valid. The records 
and briefs hâve been examined with care to discover a theory upon whieh 
the court would be justified in considering the question de novo, but tione 
bas been found. The court is constrained to follow the former décision. 
It is res judicala. The bill must be dismissed. 



The Jessomene. 
Spreckels et al. v. The Jessomene. 

{District Court, N. D. California. Oetober 17, 1891.) 

1. SAL.VAQE— TOWAGE SERVICES— EXORBITANT AOKEEMENT. 

The ship Jessomene, on a Saturday night, alter vainly attempting to enter the 
Golden Ga'te in a f urioùs gale, put to 'sea j)ut, failing to weather "Point Reyes light, 
came to anchor in 18 f athoms of water. During the night she dragged her anchors 
into 11 fatboms, and then lay within 150 yards of sunlien rocks, where loss of ship 
and crew would hâve been almost certain had she drifted upon them. Sunday 
morning she again began to drag, when the maintop-gallant masts were eut away, 
after whicU she held fast. Monday afternoon the gale had somewhat abated, but 
was still dangerous, when the tug Relief appeared, and demanded $13,000 for tow- 
ingherin. After vainly trying to seoure better terms the master acceded to this 
demand upon the tug's threat to leave them. Held, that the agreement was made 
under compulsion, and would not be sustained. 
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2. Same— Compensation. 

The Relief was in some slight danger of fouling her hawser in her propeller, and 
was assisted by the tug Active, also owned by libelants, which carried messages 
between her and the Jessomene, and accompanied them into the harbor. The ship, 
cargo, and freight were worth ahout $89,000, the Relief $50,000, and the Active $57,- 
000. Libelants also main tain three Other powerful tugs aiways in readiness to as- 
sist vessels in distress, the whole being at an expense of ahout $7,500 per month. 
They sometimes sent their tugs ont for vessels reported to be in distress, without 
success. iîeld, that they were entitled to $5,000 as salvage. 

la Admirai ty, Libel of the ship Jessomene, her cargo, and freight, 
for salvage. 

Andros & Frank, for libelants. 

Charles Page, for claimants of ship, cargo, and freight. 

Ross, J. This is a cause of salvage. On the 21st of February last the 
ship Jessomene was bound into the port of San Francisco with a cargo 
of coa). Near the whistling buoy she took on board a pilot, and, on ap- 
proaching the entrance to the Golden Gâte, an attempt was piade to tack 
the ship. She missed stays, in conséquence of which the pilot wore her 
around, and she put to sea again. Night was coming on, the wind was 
blowing almost a hurricane, and the sea was furious. A little while 
after the ship was worn around, and was standing off, a light was dis- 
covered which proved to be Point Reyes light, but, in conséquence of 
the direction of the wind, it was found impossible to weather the point, 
and it became necessary to let the ship's anchors go, which was done in 
18 fathonis of water. The wind continued to increase in violence, and 
ail that (Saturday) night she rode at her anchors, but dragged from 18 
into 11 fathoms of water. The first anchor had about 120 fathoms of 
chain on it, let out to the end, and thé second anchor about 90. The 
master's wife and two children were on board. Sunday morning the 
storm was unabated, and the ship again began to drag her anchors. To 
prevent it the fore and maintop-gallant masts were eut awa}^ That so 
far eased the ship that she ceased to drag. During the whole of Sunday 
she lay there with her ensign union down, as a signal of distress. She 
was within a half a mile of the shore, but within about 150 yards of 
sunken rocks, upon which she would inevitably bave been wrecked had 
her chains parted. During Sunday and Sunday night many people 
were upon the adjoining shore, attracted there by the situation of the 
ship, and in the hope of rendering assistance in the event she should be 
wrecked. At one tinie during Sunday the crew wanted to take to the 
beats, but the captain and pilot advised them that no one could reach 
the shore, and upon the assurance of the captain that he, with his fam- 
ily and officers and pilot, would remain, they concluded to stay by the 
ship, and did so. For some reason no report of the perilous position 
of the ship was known in San Francisco until some time during Monday, 
when the tug-boat Relief, belonging to the libelants, was advised of it, 
and immediately, to-wit, about 11 o'clock a. m., went to the assistance 
of the ship. The report was that she was in Drake's bay, but when the 
Relief arrived there she found that the report was, in that respect, un- 
true. Betwéen 1 and 2 o'clock in the afternoon, however, she found the 
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ship in the position already described. When the Relief reached the 
ship the captain of the tug asked the master if he wanted to be towed, 
and the latter replied that he did. The master asked what the captain 
would take him in for, (meaning into the harbor of San Francisco,) and 
the captain said for $12,000. The master oflered $500, when the cap- 
tain said he would land the master and the ship's company in safety, 
but that he would not touch the ship for a cent less than $12,000. The 
master then offered $6,000. The captain of the tug again refused to 
touch the ship for less than $12,000, and said that if the master did not 
want him he was going. When the master offered $500, the pilot said 
to him that the captain of the tug would not entertain any such a prop- 
osition, and advised the master to offer the captain $6,000, which he 
did, as has already been stated, but the captain of the tug repeated that 
he must bave 112,000. The pilot testitied that the master then asked 
his advice in respect to the matter, and the pilot responded: 

"'If the tug is going ofE to leave us, we hâve got no other tug, and it is go- 
ing to blow very hard to-night. I cannot see that you can do any other way 
than to employ him.' I said it was worth certainly $12,000 to save this ship 
and cargo, and ail hands. After that he (the master) said, • Take the Jine on 
board.'" 

The master, on his direct examination, was asked by the proctor for 
the claimant: 

"Question. As you lay at your anchorageon the Monday, when the tug Re- 
lief came up and took hold of you, in your opinion, what danger was there of 
your ship being lost? Ânswer. At tlie time I didn't see there was any dan- 
ger, because the danger had passed over. I couidn't see there was any dan- 
ger on Monday at ail, as the weather was fine and the danger had passed 
over. Q. VVhy, then, did you take a tug-boat, and agrée to the demand of 
the tug-boat master for twelve thousand dollarsî* A. Simply because I did 
not know how long I might hâve to lay there. I knew that my owners 
would not care for me laying there, and as I had been there trom Saturday 
night at eleven o'clock until Monday afternoon at three o'clock, and no per- 
son came to me, I did not know how long I might be laying there. I never 
saw a sign of a tug anywhere, and if anything had happened, — which, of 
course, I am not supposed to foresee, or what the weather was going to be 
like, or what was coming on, — I was not the least afraid of my anchors 
not holding, but I am not supposed to know was the chain going to part, 
or what weather I was going to hâve. You will understand, as well as 
I do, if so be that anything happened, and the ship had gone ashore and ail 
hands had been lost but myself, and I was saved, I should hâve been tried for 
murder, and very likely hung. If I hadn't been hung, I should hâve been 
transported for having the Relief there and not accepting it." 

The évidence is very conflicting in regard to the condition oi the 
wind and sea at the time the Kelief reached the ship, and, indeed, as to 
their condition during the whole of Monday. If the truth be, as con- 
tended by the libelants, that the wind and sea then continued very heavy, 
and that the ship remained in imminent danger of her chains parting, 
and of being wrecked on the rocks, with the almost certainty, in that 
event, of death to ail on board, the consent of the master to pay $12,- 
000 for the assistance of the tug, given only alter and because of the re- 
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"fusàl of the captain of the latter to render any assistance for a less sum, 
aûdmpon his threat to leave the ship to her fate unless the demand was 
acèededto, ïaust, and should be, held to hâve been given under com- 
piïlsion, and therefore not binding. While courts of admiralty will 
give ëffeot to contracts for salvage services freeiy inade, and which are not 
uhconsciohable, they will not, and ought not, to enforce such as are 
extorted from those in distress and who cannot help themselves. One of 
the principal reasons why such, courts are libéral in making awards 
for such services — 'decreeing sums far in excess of the actual value of the 
services rendered — is based upon the theory of some degree of heroism 
in the salvors; of a willingness on their part to take risks and brave dan- 
gers to éuécor the helpless. And as ia reward for such conduct, and as 
an inducement, in the interest of humanity and of commerce to others 
do likewiëé, courts of admiraltj' are extremely libéral' in awarding com- 
pensation. • But sUch reasons are wholly wanting in a case where the 
salvor stands off and, dn eff'ect,. says to the master in distress: "I will 
not aid you at ail unless you agrée to pay me so much money, and un- 
less you do so àt oncô I willleave you to your fate, and let your ship go 
to destruction." 

Such conduct does not constitute a high standard by which to meas- 
ure th© compensation' for salvage services. While, as bas been said, the 
évidence is very conflicting as to the condition of the wind and sea on 
. Moi?day,;there i,s no dispute about the fact that there was a very tierce 
gale and. a very heavy sea Saturday night, Sunday, and Sunday night. 
There canbe no doubt 'from the évidence that both wind and sea had 
"greatly abated'lïy'Mondày, and the strain upon the ship's chains conse- 
.quently beconielessenefï; but that, dûring that day, until the ship was 
j,ifowed away, , the; strain continued very great, is, I think, quite certain. 
. The pilot teatified that in some of the heavy seas on Monday 45 fathoms 
ofchain €ould be seen. But that the wind had greatly abated on Mon- 
day is conclusiVely shôwn-by the fact that on Monday morninga schooner 
,wîth a deck-load of lumber passed between the ship and the sunken 
, ro'cks, and the fu^ther fact that during the afternoon of Monday a num- 
ber of vessel^ sailed into the harbor of San Francisco, some of them un- 
der, full sali. But there: was undoubtedly a very heavy sea prevailing 
' on! Monday, as well as a slilï breeze. The fact that the chains withstood 
'thé heavier ivind and sea of Saturday night, Sunday, and Sunday night, 
whîlè rendering ît probable that thej' ,would continue to stand the strain 
of Monday, was by no means conclusive. The surging of a large and 
heavily-laden ship in such a wind and sea as the ship in question was 
' subjected to mnst hècessarily weaken the chains. Precisely when the 
■ breaking point would be reached, of course, no one could knovr. But 
that there was danger on Monday that the chains might part, is, I think, 
, elear from the évidence, and, had they parted, that the ship and ail on 
board would hâve been lost is hardly disputed. I therefore conelude 
that the .ship as well as ail on board were in much danger at the time 
df'ïhë, arrivai of the Relief on Monday afternoon. It is equally clear 
fromJthe évidence that the ship could liot extricate herself from her per- 



THE JESSOMENB. 907 

ilous position. Moreover, there were then indications of continued bad 
weather, and, as a matler of fact, very heavy squalls were encountered 
that iiight as the ship was being towed into the harbor by the Relief. 
What effect they would bave bad upon the sbip bad sbe remained in the 
position in wbicb sbe was cannot, of course, be known, but tbey would 
undoabtedly bave increased her danger very much. Between balf past 
3 and 4 o'clock on Monday, and sbortly after tbe Relief bad made fast 
to tbe ship, anotber tug-boat, tbe Active, belonging to tbe libelauts, ar- 
rived, and sbe rendered assistance by carrying messages between tbe 
ship and the Relief wbile the ship's ancbors were being taken in, the 
prevailing wind making it difHcult to bear frotn the one vesselto the 
otber. The Active remained, performing that service, until tbe Relief 
took the sbip in tow, wbicb sbe did about 7 o'clock Monday evening, 
and accompanied tbe sbip and the Relief to an anchorage in tbe harbor in 
order to be of service should her services be required. Tbe anchor- 
age was reacbed about 1 o'clock a. m. of Tuesday. Afew minutes after 
tbe Active reacbed the ship in the afternoon of Monday tbe tug-boat 
Wizard, belonging to tbe Merchants' & Ship-Ovvners' Tug-Boat Company, 
arrived and tendered ber services, but tbey were declined by tbe mas- 
ter of tbe ship, for tbe reason that be bad already engaged tbe Relief. 
Tbe ship was not, tberefore, wbolly dépendent upon tbe libelants' boats, 
which is a circumstance proper to be considered in determining tbe 
question of compensation to be allowed tbe libelants. The Relief, in tbe 
condition of tbe sea at the tinie, was in some danger of getting her baw- 
ser fouled witb ber propeller, and also of getting foui of the sbip's 
cbains, but, witb the exercise of proper caution on the part of the tug, 
I do not tbink tbe danger was great. 

It was sbown in évidence that the Relief is of tbe value of $50,000, 
and the Active of about the value of $57,000, and that botb are well 
equipped, not only for towage purposes, but also for rendering assist- 
ance to vessels in distress. It was also sbown that libelants maintain 
tbree otber powerful tug-boats, the ordinary running expenses of tbe en- 
tire fieet (not including the wear and tear of bose and otber appliances) 
being about $7,500 per montb. They are maintained for tbe purpose 
of towing vessels in and out and about tbe harbor of San Francisco, and 
also for tbe purpose of rendering assistance to vessels in distress. One 
of tbem is always kept on watch at night, ready to start at a moment's 
notice, and the otliers with banked fires, and can be got ready and un- 
der way in from 10 to 15 minutes. It was also sbown that sometimes 
libelants send their tugs in quest of vessels reported to be in distress 
witbout success, for which, of course, tbey receive nothing. Tbe value 
of the ship Jessomene was sbown to be $69,000, that of her cargo, $8,- 
760, and of her freight, $11,580. Wbile tbe conduct of the captain of 
tbe Relief is strongly to be condemned, in considération of ail the facts 
and circumstances stated, tbe court will allow the libelants for the serv- 
ices rendered the sum of $5,000, for wbich, witb costs, a decree will be 
signed. 
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The Canisteo. 
(District Conrty N. D. New York- October 19, 1891.) 

1. COLMSION— TUG AND SteAM-BARGE — DUTT TO StOP. 

On a clear, stiU day, the steam-barge Canisteo was passing down the Niagara 
river, in the channel between White's island and the main shore, intending to 
round tbe foot of the island, and get a tow from its opposite side. As sho reached 
the foot of the island, she sighted the steam-tug Wales, with a tow, about opposite 
the middle of the island, descending the middle of the main channel, which is hère 
about 2,300 feet wide. The Canisteo signaled that she wished to pass next to the 
island, to which the Wales assented. As the Canisteo entered the main channel, 
: ; she put her helm hard a-starboard, but the swift current prevented her from swing- 
ing up stream as quickly as she otherwise would hâve done, and she struck the 
Wales when about mid-stream, and under considérable headway. Held, that it 
was the Canisteo's duty to know, before giving the signal, that she could make the 
turn, and, it appearing that after flnding she could not make it she might hâve 
avoided the collision by reversing her engines, she was clearly in f ault. 
3. Samb— Failuke to Give Room. 

It appearing that the Wales might hâve avoided the collision without slacking 
her speed, by putting her helm hard arstarboard, thus giving more room, she too 
was négligent, and must bear half the damages. 

In Admiralty. Collision of steam-barge and tug. 
Oeorge S. Potier, for libelant. 
George Clinton, for respondents. 

CoxE, J. On the afternoon of May 14, 1890, off the foot of White's 
island, on the Niagara river, the steam-barge Canisteo collided with the 
steam-tug Wales. The Canisteo is about 200 feet long and 33 feet beam. 
The Wa:le3 is 130 feet long and 24 feet beam. The Wales was towing a 
small lake barge loaded with cedar posts down the river bound for a dock 
ou the inside of White's island. The day was clear and there was little 
wind. In fact there was nothing abnormal in the condition of the élé- 
ments to afïect the navigation of either vessel. The channel from White's 
island to the main shore is 700 feet wide. Tire river channel is 2,300 
feet wide, and navigable from bank to bank. Neither vessel drew over 
lié feet. The current of the river is northerly, and runs at the rate 
of about four miles an hour. The current in the channel between the 
island and the shore is about two miles an hour. On the day in question 
the Canisteo was proceeding down the latter channel intending to turn at 
the foot of White's island and pick up a barge belonging to her tow, which 
was lying near the cehter of the island on the outer, or westerly side. As 
the Canisteo passed the foet of the island the Wales was a little to the west 
of theicenter of the river and nearly opposite the middle of the island. 
The Walës was proceeding at the rate of about six miles per hour, the 
Canisteo about, four miles per hour. In this situation the vessels sighted 
each other. A little later the Canisteo gave two short blasts on her steam- 
whistle which meant, "I am directing my course to port," and indicated 
that shè wished to pass the Wales on the starboard side. To this, by 
a. similar signal, the Wàles ,assented. As the Canisteo passed out in.to 
the main channel with her helm hard a-starboard the tendency of the 
swift current was to prevent her swinging to port, or up stream, as fast 
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as she would do in ordinary circumstances. The Wales and her tow 
proceeded down the river, and at a point nearly opposite the striped 
stake the Canisteo struck the Wales about midships on the starboard 
side. After the collision the Wales inade a circle to starboard, and sank 
in shoal water near the striped stake. The foUowing diagram will serve 
to illustra te the situation: 




^'VawaHV)^ 



The exact locality of the collision îs in dispute. The weight of testi- 
mony indicates that it took place about opposite the striped stake, and 
a little to the west of the center of the river. Of the statutory sailing 
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rulés the only ones which seem applicable are articles 18, 21, and 24, 
Act March 3, 1885, (23 St. at Large, 438.) Tliey are as follows: 

, "Art. 18. Every steara-ship, whed àpproaching another sliip so as to in- 
volve risk of collision, shall slacken her speed, or stop and reverse, if neces- 
sary." . 

"Art. 21. In narrow cliannels every steam-ship shall, wlien it is safe and 
practicable, keep to that side of the fair-way or mid-channel which lies on the 
staiboard side of sucli ship." 

"Art. 24. Nothing in tliese rules shall exonerate any ship, or owner, or mas- 
ter, or crew thereof, f rom the conséquences * * * of the neglect of any 
précaution which may be required by the ordinary practice of seamen or by 
the spécial circumstances of the case." 

Article 16 is net applicable, for the reason that the vessels were not 
crossing at any time, and surely not after the Canisteo had indicated her 
intention to pass to the left and the Wales had assented to this arrange- 
ment. If the course of the Wales had been down the river and that of 
the Canisteo to a point on Grand island, their courses would hâve been 
crossing and the rule would apply. If that were the situation, the 
Wales, having the Canisteo on her starboard side, should hâve put her 
helm to port and passed astern of the Canisteo, while the latter should 
hâve continued on her course, or ported if necessary to avoid collision. 
But it was not the situation. Each vessel knew the other's destina- 
tion, and eacli knew that nothing but unskillful seamanship could bring 
her across the other's course. They were to pass on rounding courses. 
Their courses were at no time crossing. 

This is not a case of inévitable accident. Indeed, it is difBcult to 
imagine such an accident happening in broad daylight, on wide and 
tranquil wàters, to two steamers under way, properly manned and 
equipped and easily handled. A collision usually implies fauit upon 
the part of one or both of the vessels, and where the above circum- 
stances concur the presumption is strong that it is due to the unskillful- 
ness of both. 

First. Was the Canisteo at fault? She undertook to change the estab- 
lished rules of the road. If she had followed the usual course, and 
passed to the right, there could bave been no collision. When she 
signaled for permission to go to the left, it was an assurance to the Wales 
that she had the ability to make the turn withûut placing the Wales in 
jeopardy. Certainly the Wales was not called upon at the outset to 
anticipate that the Canisteo would run past the center of the river before 
being able to make the turn. The blow was struck by the Canisteo al- 
most stem on near the center of the river. The libelant's wituesses 
think the collision was west of the center. The map, which the master 
of the Canisteo testifies correctly represents the situation, locates the 
collision nearly in the center. When it is remembered that the Canisteo 
asked for and received the left-hand side of the river, that after she had 
encroached upon the Wales's water her bow was still far from heading 
op stream, that the force of the blow indicated that, even then, she was 
making considérable headway, it seettis impossible to escape the convic- 
tion that she was improperly handled. She should hâve known that 
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she could make the turn before she gave the signal. When she found 
that she was not coming around she should hâve changed her tactics, or 
signaled for the starboard side. To keep on drifting dowu stream, and 
towards the center of the river, with her bow directly towards the course 
of the tug incumbered with a tow, was the most dangerous of ail courses 
and seemingly inexcusable. The évidence shows several ways in which 
the Canisteo could hâve avoided the accident. It is not necessary to 
consider them in détail; one will be sufficient. After it became évident 
that she was notswinging to port in a satisfactory manner, and that she 
was describing a much wider circle to the westward than was compatible 
with safety, if she had stopped or reversed the accident would havebeen 
avoided. Even after the danger of collision was iriiminent she kept on 
directly : toward the Wales, and it was not until the last moment that 
the obvious course suggested was adopted. Why was she not stopped? 
No satisfactory answer is given. The Canisteo was light, she was easily 
handled, she minded her helm perfectly, and the current of the river 
would bave assisted her in stopping. For this fault alone, if there yyete 
no other, she niust be held liable. 

Second. Was the Wales négligent? Regarding this question there is 
more doubt. She was steaming down stream at the rate of six miles an 
hour in a swift current. It was necessary to go over four miles an hour 
in order to make steeragç-way. Shé was towing a loaded barge, making 
it difïicult to stop and reverse or to maneuver successfully. She was in 
the center of a wide channel, whereshe had a right to be, and remained 
in the center, or nearly so, until she was struck. , At firstit was thought 
that her course, in view of what she had a right to expect would be the 
conduct of the Canisteo, was ail that prudence required ; that she was not 
called upon to anticipate, and could not anticipate, the erratic course of 
the latter vessel; but after reading the testimony I am convinced that 
she might hâve avoided the accident. When the W'ales first sighted the 
Canisteo she was over half a mile distant, and a little to the west of 
the center of the river. When the collision occurred she was in the 
same relative situation — a little to the west of the center. She knew, 
when the Canisteo put her stem into the swift current of the river, 
that thetendency would be to swing her bow down stream; she saw that 
the Canisteo was not making a short turn; thàfshe Was not coming up be- 
tween W^hite's island and the striped stake, but was making a wide dé- 
tour to starboard. It was évident that the Canisteo might need more 
than half of the river in which to make the turn; this being so, the Wales 
should bave kept out of her way. The libelant recognizes this obliga- 
tion, and meets it by testimony that the wheel of the Wales was put to 
starboard and soon afterwards hard a-starboard, though it is not clear 
at what point the change was made. If the court could crédit this testi- 
monj' the Wales would be exculpated. But it is thought that the wit- 
nesses niust be mistaken, in view of what afterwards took place. There 
is a vast discrepancy between what the Wales would bave done if 
she had starboarded, asstated, and what she actually did do. The 
.Wales answered her hehri readily. This is undisputed, and her extra: 
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ordinary exhibition after the blow was struck shows that she was 
able to œake an exceedingly short turn. If her helm was put hard 
a-starboard soon after the signais were exchanged. how can her position 
at the time of the collision be accounted for? Surely she would not 
hâve remained in the same relative position to the center of the river; 
she would hâve been far over towards Grand island. It is said that, 
hampered by her tow, the Wales could not turn quickly. Even if en- 
tirely trustworthy, this testimony would hardly account for her posi- 
tion; she certainly would hâve made considérable progress towards the 
Grand island shore. But upon this branch of the case it is thought that 
the respondents' testimony is more convincing than that of the libelant. 
It cannot be doubted that a prompt starboard helm would havebrought 
the Wales out of the reach of danger, even though the Canisteo took two- 
thirds of the river in which to make the turn. The theory is untenable 
that it was impossible for the Wales Ifter the signais to change her 
course to port so as to make the accident impossible. The libelant is en- 
titled to one-half the damages and a référence to compute the amount. 



Telles v. Lynde et d. 
{IH8tHct Court, N. D. CaUfomîa. Ootober 23, 1S91.) 

1. Who arb Seamen — Waqes — Exemption prom Attachment. 

One who ships for a flshlng voyage, to be paid at the rate of $25 for each 1,000 
flsh caught by him and $1.50 per day for unloading, is not a "seaman, " within the 
meaning of Rev. St. U. S. § 4536, which provides that no wages due or accruiug to 
any seaman sball be subject to attachment or arrestment, etc., since this section 
occurs under title 58, which treats of "merohant seamen, "and merchant seamen 
hâve been distinguished from "flshermen " in ail the législation of congress. 

2. Same — Exemption ov Wages. 

Rev. St. D. S. § 4536, providing that "no wages due or acorulng to any seaman or 
apprentice shall be subject to attachment or arrestment, " does not apply where an 
exécution, issued in an action against a person claiming to be a seaman, is served 
npon the owners of the vessel, and payment is enforced from them by an order 
made in prooeedings supplemental to exécution. 

8. Gakxishment — Dèbt not Dhb. 

When the wages of a iisherman are to be paid "within " 30 days after the arrivai 
of the vessel in port, they are not exempt from garnishment after arrivai and be- 
fore the expiration of that time. 

4. Same— Iereoularities in Pbocebdings. 

Where the wages of a flsherman hâve been garnished by a justice court for a debt 
justly due, and payment compelled from the vessel-owners by prooeedings in aid of 
exécution, which they haVe in good faith resisted by ail proper means, a court of 
admiralty will not compel them to again pay the amount to the flsherman, although 
the proceedings in the justice court were réversible for error. 

In Admiralty. Libel for wages. 
Pf^m. iïo^ Coofc, for libelant. 
Andros éc Frank, for respondents. 

MoERow, J. The libelant shipped on the barkentine J. A. Palken- 
burg, at San Francisco, on the 25th day of April, 1891, as a fisherman, 
for a voyage to Behring sea and return, at the wages or rate of $25 for 
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each 1,000 fish caiaght by him and $1.50 per day for tinloading; the 
wages to be paid within 30 days after the arrivai of the vessel on her re- 
turn to San Francisco. The voyage was made and completed by the re- 
turn of the vessel to San Francisco on the Ist day of September, 1891. 
The vessel having sailed on another voyage, the libelant brings this ac- 
tion against the owners, W. C. Lynde and W. C. Hongh, to recover as 
■wages the sutn of $175.15. The respondents, in their answer, admit the 
material allégations of the libel, but aver that "on the 19th day of Sep- 
tember, 1891, a judgment was rendered in the justice's court in and for 
the city and county of San Francisco against the said libelant in a cause 
wherein Raulino V. Silviera was plaintiff, for the sum of one hundred 
and seventeen dollars and fifty cents and accruing costs, amounting to 
thé further sum of seven dollars and seventy-five cents, which said judg- 
ment was then and there duly made and entered. That thereafter, to- 
wit, on the said 19th day of September, 1891, thèse respondents were 
duly served with an exécution in said cause. That thereupon said re- 
spondents refused to pay said judgment under said exécution on the 
ground that no money was due from said respondents to this libelant. 
That thereafter, on the 22d day of September, 1891, said respondents 
were served with an order issued ont of said court for exaraination sup- 
plemental to exécution in said cf.use, and that thereupon, said respondents 
appearing before said court under said order, and having refused to pay 
over any part of said money under said judgment, the said court then 
and there duly made an order commanding thèse respondents to pay to 
the plaintiff in said cause the said sum of one hundred and seventeen 
dollars and fifty cents, and the further sum of seven dollars and seventy- 
five cents accruing costs, which said sum thèse respondents then and 
there did pay to said Raulino V. Silviera, under said order of said court. " 
Respondents further allège that "on the 2d day of October, 1891, and 
before the filing of the libel herein, the said respondents tendered to the 
said libelant the différence between the amount paid into the said justice's 
court under said order aforesaid, and the said one hundred and seventy- 
five dollars and fifteen cents, to-wit, the sum of fifty dollars and twenty- 
five cents, in full payment ol bis said wages, which said amount the 
said libelant then and there refused, and still continues to refuse, to ac- 
cept; whereupon, and before the filing of the answer herein, the said 
sum so tendered was deposited by said respondents in the registry of 
this court, to abide the order or decree to be made herein." To this an- 
swer the libelant bas excepted, on the ground that it is insufficient for 
the foUowing reasons: 

"That said paragraph does net state any défense to libelant's libel, as itsets 
up a payment before any money was due to libelant under the shipping con- 
tract alleged and admitted by respondent's answer; and, further, that the 
wages Bued for are exempt from attachment and exécution. ïhat in the case 
of Carlos A. Telles against the barkentine .J. A. Palkenburg, in this court, 
wherein the respondents were claimants, this court sustained the contention 
of said claimants that no inoney would be due on said shipping articles until 
30 days after the arrivai of said vessel, and dismissed said libel, and thèse re- 
spondents arebound by said judgment." 
v.47F.no.l3— 58 
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The first question is as to the sufficiency of the answer, and, as the 
case has been submitted upon an agreed statement of facts, it "wili be 
convenient to refer, briefly, to prior proceedings in this controversy. It 
appears from the records in this court that on the 3d day of September, 
1891, and after the commencement of the action in the justice's court 
by Silviera against the libelant, the latteï brought an action in rem in 
this court against the barkentine J. A. Falkenburg for the same cause 
of abtion as in this libel set forth against the owners of the vessel. In 
that case the claimants answered on the 17th day of September, 1891, 
setting forth that on the 2d day of September, 1891, they had been 
served,'by the sherifï of the cityamd county of San Francisco, with a 
process of attachment issued outof the justice's court in the case of Sil- 
viera against the libelant against the property of said libelant, garnish- 
ing ail the money then in their hands and. due to the said libelant; that 
in and by said process of attachment the clairnantsw^re commanded by 
the said court to hold any and ail moneys that mightbe due from them 
to the said libelant, subject to the further order of said court. On the 
24th day Oif September, 1891, claimants amended their answer, setting 
up a judgméht rendered in the: justice's court on the 19 th day of Sep- 
tember, 1891, in favor of Silviera and against libelant; the service on 
claimants of an exécution upon éaid judgment; and the proceedings sup- 
pleraehtary to exécution, as set forth in the answer by the same parties 
as respondents in this case.' Thfl cause was duly heard on the 24th daj' 
of September, 1891, and thereafter the court, (Judge Hawley,) on the 
28th day of September, 1891, dismissed the libel without préjudice, 
■upon the ground that the action was prematurely brought. The posi*- 
tion of the libelant, in the présent case, may be stated as follows: Fipst. 
That he was nota party tothe garnishment and proceedings supple- 
mentary to exécution in thè justice's Court, and therefore not bound 
by such proceedings. Second. That the garnishment and proceedings 
supplementary to exécution wexe in the nature of proceedings in rem, 
and the court did not acquire jurisdiction over libelant's wages in the 
hands of respondents, because (1) seamen's wages are exempt from at- 
tachment and exécution; (2) the wages werenot due at the time they 
were paid over to the plaintifif ùnder the proceedings supplementary to 
exécution in the justice's court. The libelant was a: party to the judg- 
ment in the justice's court, and the judgment has been paid by respond- 
ents under compulsory proceedings, and they now claim a crédit, in this 
action, for the amount so paid. Are they entitled to such crédit? In 
Black on Judgrnents (section 593) the law is stated as follows: 

"It is universally agreed, that when a judgment is recovered agains.tthe 
garnishee by the attaching creditor and paid, such judgment may be pleaded 
by the garnishee in bar of any action against him for the same debt, brought by 
the principal défendant, up to the amount which the garnishee has paid." 

In a note in 8 Amer. & Eng. Ehe. Law, p. 1252, the law is stated to 
be; "Payment of the judgment protects the garnishee, even when the 
judgment is subsequently reverged on appeal for irregularities;" citing 
Duncan v. Ware, 5 Stew. & P. 119;. Gunn v. HoweU, Zb Msl: 144; Atch- 
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eson V. SmiÛi, 3 B. Mon. 502; Webb v. Miller, 24 Miss. 638; Houston v. 
WalœU, 1 lowa, 86. 

The précise question now under considération was involved in the 
Case of the City of New Bedfard, in the southern district of New York, 20 
Fed. Rep. 61. The court (Brown, J.) held that it — 
"Ought net to disregard accomplished tacts, or the equities which grow ont 
of them. It may disregard assignments of wages by seamen, or even judg- 
ments, so long as they are executory merely. But hère the payment by the 
défendants has been already made, and made compulsory, under a power 
which they could not resist. The libelant's debt to Blake has been thereby 
extinguished. ïhe debt was a just one. No cireumstances appear or are 
suggested showing that it was not one which the libelant was bound in con- 
science to pay, and one which he would presumably hâve paid ont of thèse 
wages if received by him. He has had the fullbenefitof the défendants' pay- 
ment of it. Thèse are .ail accomplished facts; and, in the nbsence of any 
proved cireumstances of hardship to the libelant, there is manifestly no equity 
in bis claim to be paid in substance a second time; and such a decree would 
inflict manifest wroiig upon the défendants. From this point of view the 
court might détermine quite otherwise if there were any fraud, injustice, or 
oppression, either in the inception or in the payaient of tlie debt to Blake; or 
if it absorbed the whole of the libelant's wages, or so much of it as would 
distress him to do without. But there is no suggestion of any such cireum- 
stances. Without référence, therefore, to the resuit, in a strictly légal point 
of view, of the assumed want ot jurisdiction in the Massaciiusells court lo 
attach thèse wages, I think a court of admiralty, acting on équitable principles, 
could not award the libelant, under such cireumstances, ex œquo et hono, the 
wages already paid compulsorily for his use. The défendant has manifestly 
the better equity. Per Kent, C..J., In Emhreey. Hanna, 5 Johns. 101-103." 

The reasons given for allowing the défendants crédit for the amount 
paid by them under the exécution against the libelant in the case just 
cited are sufïicient to justify this court in allowing therespondents crédit, 
in this case, for the amount paid by them on the judgment against the 
libelant in the justice's court, and I prefer to place my détermination 
of the question upon such grounds, rather than upon the strictly légal 
rights urged in support of respondents' claim. In doing so, I do not 
overlook the suggestion made at the hearing by the proctor for the libel- 
ant, that the proceedings disclosed évidence of collusion between re- 
spondents and plaintifF in the justice's court case. I hâve examined the 
proceedings carefully, and I do not discover any évidence of collusion 
between the parties, but, on the eontrary, I find that the respondents 
resisted the plaintiff in that case at every step. To the writ of attach- 
ment they did not admit that they had any money in their hands due 
to the libelant. When the writ of exécution was served upon them they 
made the claim that nothing was due libelant at that time. In response 
to the proceedings supplementary to exécution it appears from the state- 
ment of facts "that the said respondents appeared upon said order of 
examination in propria persoTm, and then and there objected to paying 
over the said money, and testified in said court that there was no money 
due from them to the said libelant, and would not be dire until theSOth 
of September." I do not see what more respondents could hâve donc to 
protect the rights of libelant and secure to him the wages that were 
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about to become due. That they were compelled to pay the judgment 
in that case does not appear to bave been by reason of any act or omission 
on their part. 

We corne now to the question of jurisdiction of the justice's court over 
libelant's wages in the hands of the respondents. Section 4536 of the 
Eevised Statutes pro vides: 

"No wages due or accruing to any seaman or apprentice sliall be subject 
to attachraent or arrestment from any court; and every payaient of wages to 
a seaman or apprentice shall be valid in law, notwithstanding any previous 
sale or assignaient of wages, or of any attachaient, incumbrance, or arrest- 
ment thereon; and no assignaient or sale of wages or of salvage, made prior 
to the accruing thereof, shall bind the party niaking the same, except such 
advance securities as are authorized by this title. " 

The question has been raised as to whether the libelant was a seaman 
within the meaning of this section. In the case of The Océan Spray, 4 
Sawy. 105, it was held that sealors engaged in taking fur-seal on the 
north-west coast were niariners, and entitled to a lien on the vessel for 
their wages; but that was a broader question than the one now under con- 
sidération. The question hère is the daim of the libelant to the ex- 
emption of his wages frora attachment and exécution under the pro- 
visions of section 4636 of the Revised Statutes. He shipped as a fish- 
erman on a voyage to Behring sea and return, and, instead of being 
paid monthly wages, he was to reçoive compensation for his services at 
the rate of $25 for each 1,000 fish caught by him. In the case of The 
Gornelia M, Kmgdand, 25 Fed. Rep. 858, the court, in discussing the 
distinction between seamen and fishermen, said: 

"Fishennen, in the Kevised Statutes, and in ail our législation from the in- 
ception of the government downwards, hâve been treated distinctly under the 
name of 'fishermen,' never under the name of 'seamen.' Seamen in the 
merchanfc service hâve been the subject of numeroiis acts of congress, and fisher- 
men and the flsheries the subjects of nunierous other acts. ïhey are always 
treated of under thèse distinctive désignations. Sections 4392 and 4393 rec- 
ognize the distinction in express terms. Thèse two classes of marinera hâve 
never been confouuded in législation. In the Kevised Statutes fishermen and 
the flsheries are treated of under title 51. ïitle 53 treats of ' merchant sea- 
men. ' Section 4523 is found in the title relating to merchant seamen. Fish- 
ermen, although not necessarily seamen, are in practice usually seamen also, 
inasmuch as ihey usually perform seamen's duties, so far as may be necessary, 
upon the particular voyage; but the object of the voyage is to catch a fare of 
flsh. Tl)eir labors as seamen are incidental to this main purpose. Some of 
the fishermen may be employed to catch flsh only; olhers to flsh and man the 
ship. The latterare seamen, and more. As seamen, they are indeed entitled 
to the benefits of the marine law applicable to seamen; such as the right to 
be cured at the ship's expense. Knight v. Parsons, 1 Spr. 279. But the 
question hère is not as to the rightsof fishermen as seamen under the marine 
laws, but as tp the intention of this particular section of the statute, which is 
found, not in the title relating to ' fisliermen,' but in the title relating to ' mer- 
chant seamen.' " 

The distinction hère clearly pointed out leads me to the conclusion 
that the libelant was not a seaman, within the meaning of section 4536 
of the Revised Statutes. But there is still another limitation to the ex- 
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emption provided in this section, which is also conclusive of libel- 
ant's claim in this case. The section provides that "no wages due or ac- 
cruing to any seaman or apprentice shall be subject to attachment or ar- 
restment." The libelant's wages were not taken from the respondents 
under attachment or arrestment, but under exécution, and the proceed- 
ings supplementary thereto. The law does not exempt seamen's wages 
Irom such process, and the court therefore had jurisdiction to make the 
appropriation it did in satisfaction of the judgment against libelant. 

The libelant claims further that the wages were not due at the time 
they were paid over by the respondents to the plaintifif under the pro- 
ceedings supplementary to exécution in the justice's court. The con- 
tract was that the wages were to be settled within 30 days after arrivai. 
The voyage terminated with the arrivai of the vessel at San Francisco. 
The contract did not absolutely postpone the settlement for a period of 
30 days after such arrivai, but, for the benefit of those employed, it 
placed a limitation of 30 days within which time the settlement was to 
be made. The wages were sure to become due and payable within 30 
days after the arrivai of the vessel. There was no contingency involved 
that could defeat the debt. "It is now a very generally recognized rule 
of law that a debt existing in favor of the garnishee, not due atthe serv- 
ice of the writ, but which is sure to become due at a future period, may 
be reached both under exécution and attachment. * * * jf * * * 
the person performing services is entitled to compensation free from any 
contingency, though the time for payment bas not arrived, there is an 
absolute debt, and, consequently, a proper subject for garnishment." 
Freem. Ex'ns, § 165. This being the law, the justice's court obtained 
jurisdiction over libelant's wages in the hands of respondents, notwith- 
standing the objection that they were not due at the time of the appro- 
priation. 

Proctor for libelant claimed at the hearing that the amount paid as 
accruing costs was excessive. The amount charged is ^7.75. Respond- 
ents bave filed a mémorandum, from which it appears that the amount 
actually paid was $8, or 25 cents more than was charged. It is difiicult 
to détermine from the state statute what costs were legally chargeable in 
the case. In some trifling particulars the bill appears excessive, but this 
is not a jurisdictional fault. Bigalow v. Barre, 30 Mich. 1. Having de- 
termined that the libelant was equitably, if not legally, bound by the 
judgment and the proceedings supplementary to exécution, the question 
of costs is not open for examination. Itfollows, therefore, that payment 
of $117.50, and accruing costs, $7.75, made by respondents, must, be 
allowed as crédits in their favor, and that the tender made at the time 
the answer was filed was sufficient. The libelant is entitled to the sum 
of $50.25 deposited in court, and a decree will be entered accordingly. 
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The Henry Denni3. 

Lavindee V. The Heney Dennis. 

{District Court, D. Washington, N. D. Ootober 18, 1891.) 

LiBEL in.Rbm— When MaiStainable— Pailube to Show Lien. 

A libel in rem set f orth a contraot with the owners of a schooner whereby she 
was to engage in a certain employinent, and be commanded by llbelant, who, on 
certain conditions, was to acguire a one-fourth interest in her, and averred perform- 
ance on libelant's part, and a subséquent sale of tlie vessel for a spécifie snm, one- 
fourth of which libelant sought to recover. Held, that no cause for a lien was 
shown, and hence a libel in rem could not be maintained. 

In Admiralty. 

The libel sets forth a contract between the libelant and three others, 
who were then owners of the schooner Henry Dennis, by which it was 
agreed that the vessel was to engage in certain employment, and be 
commanded by the libelant, and that upon certain terms and conditions 
he was to acquire an ownership of one-fourth part of the vessel, and 
allèges performance on libelant's part of said contract, and, subsequently 
thereto, a sale of the vessel for a definite price, and the object of this 
suit is to recover one-fourth of said purchase price. 

W. F. Hayes and W. B. Tyler, for libelant. 

Jas. Hamilton Lewis, for claimant. 

Hanford, J., {after stating the Jacts as above.) It is not clear to me 
whether the libelant wages this suit to specifically enforce an executory 
contract, bj' which, upon certain terms and conditions, he was given a 
right to acquire an interest as part owner of the schooner, or to recover 
damages for breach of such contract, or for an accounting between own- 
ers, and division of the proceeds of the sale of the schooner, or to re- 
cover from the purchaser a part of the purchase price, proportionate to 
his share as part owner of the vessel, treating the contract as an executed 
contract of sale; but it is clear that the libel does not allège facts from 
which the court can find that there is an existing lien upon the vessel 
in the libelant's favor. Without a lien, a suit in rem is baseless, and 
cannot be maintained upon either theory. The argument of counsel 
upon the hearihg has touched many points of interest, but, after care- 
ful considération, I find no question requiring the assignment of spécial 
reasons or élaboration of argument in deciding it. Upon the authority 
pf Desty's Shipping and Admiralty, (section 48,) and the décision of 
the suprême court of the United States in the case of The Eclipse, 135 
U. S. 599, 10 Sup. et. Rep. 873, and the cases therein referred to, I 
hold that the case must be dismissed for want of jurisdiction in this 
court of the subject-matter, and a decree will be entered accordingly. 
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The City of Maçon. 

Bédouin Steam Nav. Co., Limited, v. The City of Maçon. 

(District Court, S. D. Georgia, E. D. October 17, 1891.) 

1. COLMSION BETWEEN STEAMERS — PaSSIXG IK RiVEB — SUDDEN ShEEH. 

The steamer Nedied, drawing 19 feét of water, in charge of a tug, and also using 
her own engines, was passing down the Savannah river on the south side, opposite 
Fig Island light, foUowed by the steamer Maeon. The channel at that place is 
nearly straight, and about 400 f eet wide, and large vessels f requently pass each 
other there. The Maçon signaled that she desired to pass en the north side. 
Whether the Nedjed assented or warned her not to pass is uncertain. As the 
Maoon was about to pass, the Nedjed sheered to port, and ran across her course. 
The Maoon backed, and soon after the vessels colUded, the Nedjed almost imme- 
diately afterwards grounding on the north shore mud flats. Held, that the Nedjed 
alone was in fault, as It was her duty, under Rev. St. U. S. § 4233, regulating the 
passage of vessels running in the same direction, to keep in her course. 

2. Same— Excuse eor Sheeking— Impropeb Loabing. , 

The faot that the Nedjed was improperly loaded, had a list to starboard, and did 
not stéer well, did not exonerate her, as that was her own fault or misf ortune, and 
was net known to master of the Maçon, If she could not be steered, she should 
hâve been stopped. " 

3. Same— Collision in BAOKÏii'è. 

Although it was an error for the Maçon after the collision to lie so near astern as 
to be in any danger of being strnck by the Nedjed when she backed ofE from the 
mud flat, yet the error did not amount to a fault in regard to suoh second coUisior, 
in View of the confusion incident to the former collision, and the fact that the 
Nedjed was unlawfuUy in the Maconîs course. 

4. SaMe— Wakjîing not to Pass. 

Wheh two steamers are proceeding m the same direction, and there is room for 
the one astern to pass, she is not bound to heed a signal not to do so, when no dan- 
ger is apparent. 

5. Same— Excessive Speed— Municipal Kegulation. 

The fact that a steamer, attempting to pass another going in the same direction 
down the Savannah river, was going faster than allowed by the ordinances of 
Savannah, does not affeot her liability for the conséquences of a, c^lisioij. when 
suoh speed did not in any way cause the collision. 

Charlton de Mackall and W. R. Leaken, for libelant. 
Lawton de Cwnningluirïiy for lespondent. 

Spbeb, J. The Bédouin Steam Navigation Company, an English cor- 
poration, bas brought the libel in this cause against the City ofMacon, a 
steamer claimcd by the NewEngland & Savannah Steam-Ship Company, 
a Massachusetts corporation, and the owner of a line of steamers plying 
coastwise between Boston and Savannah. The libel is brought to re- 
cover for the damage resulting to the Nedjed, a steamer owned by the 
libelant, from a collision, on the morning of the 18th of October, 1890, 
in the Savannah river, with the City of Maçon, claimed by the reapond- 
ent. Both steamers were outward bound. The libel allèges that the 
Nedjed, loaded with baies of cotton, lefther wharf in the city of Savan- 
nah at 9:10 A. M. She was drawing 19 feet 6 inches. She was in 
charged of a licensed pilota and had the assistance of a tug ahead tow- 
ing her. She was about to enter a narrow and difficult passage in the 
river, and was steering a proper course. At that point, the libel allèges, 
the river sweeps to the eastern shore, and between that point and the 
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entrance of the narrow passage above mentioned, known as the "New 
Cut," it sweeps to the other side about a point and a half. This, it is 
said, makes such a winding course that in order to keep the channel the 
steamer must use her starboard and port wheel successivel3\ On one 
side of the river the wharves and shipping, and on the other side the 
shallows and shoals, make the channel bazardous for large vessels at- 
tempting to pass each other. This point is opposite the wharves of the 
Savannah, Florida & Western Raiiway Company, on the Savannah or 
south side, and about the Fig island light on the north or east side. 
The libel further allèges that the City of Maçon, having been a long 
way astern, overtook the Nedjed, apparently at a high rate of speed, 
and, aithough she might with proper précaution hâve commanded her 
movement, nevertheless signaled the Nedjed with two short blasts of the 
wbistle that she would pass the Nedjed to the port. Perceiving that 
this made a collision imminent, the latter gave repeated signais and 
warnings to the pursuing vessel to keep astern. Notwithstanding ail 
thèse signais, the libel charges that the Maçon came forward under full 
headvvay, and, when the Nedjed was abreast of the bèacon on Fig isl- 
and, at about the narrowest part of the passage, and when the attemptto 
pass was in noevent safe, the Maçon, contrary totherules of navigation, 
without stopping or slaçkening her speed, or reversing the engine, came on 
rapidly, and getting about one-third her length overlapping the Nedjed's 
port, where, her position being such, by reason of the condition of the tide 
and currents and other causes, as to tend to draw both said steam-ships 
together, she, the said Maçon, then suddenly reversed her engines to go 
astern, but, still under her heavy momentum, canted her head onto the 
Nedjed's port, near the midships, her fore-foot striking two or three feet 
above the port bilge, and the bluff of her bow on the bulwarks and 
main-rails, of the Nedjed, and scraping with force, the Macon's pressure 
and momentum turning said Nedjed's stern to starboard, and threw her 
across the river, and caused her bow to strike bottom on the north 
shore; and thereupon, realizing her péril, and observing that the said 
Maçon had backed clear of her some distance astern, with her engines 
apparently stopped, she, the Nedjed, reversed her engines, and stopped 
her headway sufficiently to keep her from going further aground, and at 
once, when afloat, stopped her engines, and with the tug's assistance 
straightened out in the stream; that, as the Nedjed was just about 
straightened in the channel, with no headway at ail, the said City of 
Maçon, being then about 60 feet astern, again started her engines ahead, 
and, coming on, struck the Nedjed on the starboard side of her stern, 
and that after the second collision said City of Maçon backed and kept 
astern until said Nedjed had anchored at Venus point. Thèse are the 
averments upon which libelant bases its prayer for a judgment of indem- 
nity for damage in a large amount. 

The answer of the responaent dénies that the Nedjed was, at any 
time after leaving the wharf, and until the collision had occurred, in 
a narrow or difficult passage in the channel. Ail that portion of the 
channel described in the libel as narrow and dangerous for passing ves- 
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sels is well known, it allèges, to be a part of the river where vessels con- 
stantly pass without difficulty. There is no sharp curve in the channel 
which will require a steamer to change her course. The deepest water 
is on the south or Savannah side of the river. The shallows are on the 
north side, but there is ample width of channel Ibr passing vessels 
at the point where the collision was had. The answer further affirma 
that, preceding the collision, the master of the steam-ship City of Maçon 
indicated by two blasts of her steam-whistle (the usual signal) that he 
purposed to pass the Nedjed on her port side. At this time the Nedjed 
was on the south side of the river, near the shipping lying at the wharves 
of the Savannah, Florida & Western Railway Company. To this signal 
the Nedjed acquiesced, giving two short blasts of her whistle. The re- 
spondent dénies that the Maçon was pursuing the Nedjed at a high 
speed, but insists that she was proceeding at the proper speed usual in 
the navigation of the Savannah river. Respondent also dénies that the 
officers of the Nedjed warned the Maçon to keep astern. It also dénies 
that there was any bend in the river, or in the channel through which 
the Nedjed was about to go at the time the collision took place. To 
account for the collision, the respondent insists that, as the Maçon was 
approaching and about to pass the Nedjed, which it was compétent and 
permissible to do under the éxisting circumstances, the Nedjed changed 
her course, and sheered across the channel, and across the course of the 
Maçon, thus putting herself at alniost a right angle to the course of the 
tug which had her in tovv, and forcing the City of Maçon ofî of her 
course, and causing the collision which took place. It was then flood- 
tide, and the depth of the channel was 6 feet and 6 inches above the 
niean low-tide. The channel measurements at mean low-tide opposite 
Fig island show that there was a depth of 20 feet and 6 inches, and a 
channel width of more than 400 feet at that point. The answer further 
States that the officers of the Maçon had no intimation of any sort that 
the Nedjed was about to change her course, and sheer across the channel, 
and across the bows of their steamer. When the Nedjed began to sheer, 
she was within about 300 feet of the bow of the City of Maçon. The 
engine of the latter vessel was stopped, and, when it appeared that the 
Nedjed was continuing to sheer, the Maçon was put full speed astern, 
and, as soon as the headway of the Maçon was overcome, she began to 
back. She had about stopped when the collision took place. The 
Maçon continued to back until she was clear of the Nedjed, which from 
the time she began to sheer, was heading diagonally across the channel 
to its north side. At the time the Maçon indicated her intention to 
pass the Nedjed on her port, the latter was on the south side of the 
channel, on the usual course of ships navigating at that point. The of- 
ficers of the Maçon had the right to présume the Nedjed would continue 
on her course, and, had she done so, there could hâve been no collision; 
but, after she began to sheer, no effort was made to keep héron her 
proper course, or to prevent her crowding on the course of the Maçon, 
and running across her bow. At the time the engines of the Maçon 
were stopped. The wheel of the Maçon was put to starboard. The 
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Nedjed at the iime, for some cause unknown to the respondent, was ap- 
parently not minding her wheel. 

As to the second collision, the respondent allèges that when the first 
collision had occarred, and the City of Maçon had gone astern, and was 
lying in the river with her engines entirely stopped, the Nedjed backed 
into her, although the City of Maçon put her engines full speed astern, 
and endeavored to avoid a collision. For the reasons stated in the an- 
swer, the respondent insists that both collisions were wholly due to the 
négligence with which the Nedjed was managed, and that the libel shoald 
be dismissed. 

The évidence in the cause, as usual in cases resulting from collisions, 
is conflicting. The testimony of many of the more important witnesses, 
however, closely examined, was given in the présence of the court, and 
severai witnesses to the material facts in dispute were disinterested, and 
not connected with either vessel. Upon considération of ail the évi- 
dence, the court finds that it was neither dangerous nor improper for 
the respondent steamer, the City of Maçon, to attempt to pass the Nedjed 
at that portion of the channel where the effort was made. The place is 
wel) known. It is opposite the immense wharves of the Savannah, 
Florida & Western Railway Company. The channel itself, as the gov- 
ernment charts in évidence indicate, was 400 to 450 feet in width. It 
was common for large vessels to pass at this point. A very intelligent 
witness was Henry D. Foster, captainof the steam-ship Berkshire, in no 
way connected with the interests of the respondent. He testified that 
he was familiar with the channel; that it was pretty nearly straight. 
"We,"he said, "alWays use that place to pass. A vessel drawing eighteen 
to nineteen feet can go within sixty feet of thenorth shore an hour or an 
hour and a half before flood. Deep water is on the south side of chan- 
nel, next to shipping." This witness had been navigating the river 
about 6 years, and is a licensed pilot, and he testified that he followed 
other captains piloting on the river for 25 or 30 years. He testified that 
there was very little curve in the channel. It appeared otherwise in the 
évidence that the tide was about two-thirds flood. This Was aiso sub- 
stantially the évidence of Martin S. Fredericks, the captain of the tug 
Cambria, who had been on the river for 23 or 24 years, and who was 
towing the Nedjed. He had seen large ships pass there, both meeting, 
and goiug in the same direction. There was no difficulty about it. 
Capt. Daniels said that it was a pretty fair channel. This witness was a 
Savannah river pilot. W. H. Rogers, captain of a tug-boat, testified 
that vessels pass any where betweeh Bilbo canal and Fig island light. It 
is about the widest part of the river, and the channel is straight. Van 
B. Avery, a captain of tug-boats, said he was thoroughly familiar with 
the channel; had been connected with tow-boats for seven years. He 
had seen large ships pass at that point. It is the best place to pass. 
AU of thèse witnesses are apparently disinterested. It is also true 
that Lewis, the captain, and Foster, the first oflicer, of the Maçon, 
and Daggett, the captain of the Chattahoochee, ail in the employ of the 
respondent, testify to the same facts. It is true that a number of wit- 
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nesses who were called for the plaintifF testified that the channel was 
narrow and difficult. Fleetwood, the pilot in charge of the Nedjed, is 
perhaps the most emphatic of thèse; but he adrûitted that a ship of deep 
draught can keep a straight course from Lamar's canal to the jetty; 
this embraces the distance in controversy, and the collision occurred 
above the jetty. Isaac Henry, another pilot, testified that the channel 
was much too narrow for the steamers to pass, but also said that the 
Maçon had plenty of room to pass on the south side of the Nedjed. This 
contradiction in his testimony does not appear to be explained. W. T. 
Daniel, for the libelant, testified that ships may pass with great précau- 
tion. It is insisted for the libelant that the Savannah river pilots, who 
testify with considérable unanimity that the channel is dangerous, are 
entitled to more credence than the tug-boat captains and steam-ship mas- 
ters, who are also pilots. It is enough to say on this subject that, while 
it is the policy of the steamers belonging to the respondent and to the 
New York and Baltimore lines, to dispense with the services of the skill- 
ful body of local pilots who are familiar with the waters of the Savan- 
nah, yet each vessel has in its master a Savannah river pilot, licensed as 
such by the laws of the United States. Thèse officers are presumed to 
know their duty, nor would it be possible for the companies to conduct 
the immense business of water transportation in which they are engaged 
if thèse men were incompétent or unskillful. Besides, their testimony 
is confirmed by the government charts, and, as we hâve seen, by many 
witnesses, apparently without interest. Fleetwood, the pilot of the 
Nedjed, estimâtes the channel to be more narrow by 100 to 150 feet than 
the charts indicate. We conclude, therefore, from ail the évidence, that 
there was nothing in the channel of the river there, in the existing con- 
dition of the tide, which made it dangerous or improper for the Maçon 
to attempt, asit did, to pass the Nedjed. 

It is further insisted by the libelant that the Nedjed by three blasts 
of the whistle declined to acquiesce in the purpose of the Macon's mas- 
ter to pass to port, and that it was négligent in the pursuing vessel to 
proceed on that course. It is however, by no means clear from the év- 
idence that the Nedjed gave the signal of non-acquiescence. It is not 
disputed that the Maçon gave the proper signal for her course down the 
north side of the channel, nor that the usual and proper course of the 
Nedjed was on the south or starboard side, but it is seriously in doubt 
whether the Nedjed blew two or thi-ee whistles in response to the signal 
of the Maçon. The court is inclined to the belief that three whistles 
were blown by the Nedjed; the two first at such an interval that the 
master of the Maçon might well conclude that his signal was acknowl- 
edged and assented to, and the third at such later interval as would jus- 
tify him in disregarding it as without significance and as unimportant. 
The testimony of Fredericks, the master of the tug towing the Nedjed, 
will warrant this opinion. Be this as it may, there is nothing apparent 
which would inhibit Capt. Lewis from proceeding on his proper course. 
The Nedjed, from ail the testimony, was on the south side of the chan- 
nel. She was under her own steam, and had the assistance of a tug. 
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There was as we hâve seen, a favorable opportunity for the Maçon to 
pass; and if it appeared to the master of the Maçon that the Nedjed, 
properly navigated, could not get in his way, there is no rule which 
makeg it his duty to go astern of a slower vessel because perchance the 
ofBcers of the latter might prefer it. At this time the Nedjed was straight 
in the channel. The tug.was pulling her over to the south side. Her 
course was straight down the river in the wake of the tug, and Capt. 
Lewis of the Maçon had the right to présume that she would stay there. 
The only possible danger of collision which he could foresee would hâve 
resulted from suction, and it being the duty of the masters of both ves- 
sels to provide against this danger, it was plainly incumbent on the Nedjed 
to keep to starboard as far as possible. Rule 8 of the statutory law for 
the navigation of steam-vessels (section 4233 of the Revised Statutes) 
pro vides: 

"When steamers are running in the saine direction, and the pilot of the 
steamer which is astern shall désire to pass on tiie right or starboard hand of 
the steamer ahead, he shall give one short blast of the steam-whistle as a sig- 
nal of such désire and intention, and shall put his helm to port; and the pilot 
of the steamer ahead shall answer by the same signal, or, if he prefer to keep 
on his course, he shall give two short and distinct blastsof the steam-whistle, 
and the bout asking to pass must govern herselt accordingly; but the boat 
ahead shall in no case attempt to cross her bow, or crowd upon her course." 

It is true that every vessel overtaking another vessel shall keep out of 
the way of the last-mentioned vessel; and wherever, as provided in the 
rules, one of the two vessels shall keep out of the way, the other shall 
keep her course, subject to the qualifications of rule 24, which gives a 
latitude arising from dangers of navigation or spécial circurnstances ren- 
dering a departure from them necessary in order to avoid imminent 
danger. Thèse rules hâve been applied in several cases by the suprême 
court of the United States in such manner as will afford great assistance 
in the ascertainment of the rights of the parties now before the court. 

In the case of The Grâce Girdler, 7 AVall. 196, the injured yacht was held 
to be blameless, save in that she suddenly sheered herself before the 
schooner, and took her by surprise. Page 201. "It is not intended," 
said the court, (page 202,) "to inipugn anything said by this court in 
Whitridgev. Dill, 23 How. 448, as to the rules which should govern a 
vessel behind another, and pursuing the same course. This case is 
plainly distinguished from it in several particulars. It is sufRcient to 
mention one of them. In that case there was no sudden change by the 
leading vessel to a course across the bows of the one behind her. That 
is the controlling fact in the case under considération." It was held 
that the leading vessel, unexpectedly crossing the bow of the pursuing 
vessel, could not recover for injuries flowing from the collision which 
resulted. 

In Whitridge v. Dill, 28 How. 448, to which the court refers above as 
expressing the rule as to the duty of the pursuing vessel, Mr. Justice 
Gliffokd, for the court, quotes with apparent approval the language 
of Judge Betts in The Gov&mm', Abb. Adm. 110, a case where steamers 
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were involved. The fact that they were running in the same direction, 
the one astern of the other, imposed upon the rear boat an obligation to 
exercise précaution and care, which was not chargeable to the same es- 
tent upon the other. He accordingly held that a vessel in advance is 
not bound to give way, or to give facilities to a vessel in her rear to en- 
able such vessel to pass; but that the vessel ahead is bound to refrain 
from any manoeuvres calculated to embarrass the latter vessel while at- 
tempting to accomplish that object. Similar views had previously been 
announced by the same learned judge in the case of The Rhode Mand, 
decided in 1848. That case was appealed to the circuit court, where it 
was affirmed. 'Fhe Rhode Island, 1 Blatchf. 363. In The Cordca, 9 Wall. 
630, that vessel being to the starboard, it was held that the America was 
bound to keep ont of her way, but the Corsica had the corresponding and 
reciprocàl duty to keep on her course. "It can hardly be doubted from 
the évidence, taken together," said Mr. Justice Beadley, "that, had the 
Corsica kept on her course, the collision would not hâve occurred; but, 
instead of doing this, the persons in charge of the Corsica, just before 
the collision occurred, ordered her helm hard a-starboard, and thus 
turned her right upon the America, which, as in duty bound, was back- 
ing out of her way." It was held that, in the absence of a satisfactory 
and controlling reason for the change of course, the Corsica could not re- 
cover. See, also, The Qherohee, 15 Fed. Rep. 119-122. 

In the case under considération, the reasons oÉfered for the erratic 
course of the Nedjed, which led her suddenly to leave the south side of 
the river, and sheer entirely across, not only the channel, but the 700 
feet of river itself, crossing the course of the Maçon, and going aground 
on the northern shore, was that she did not steer well, even with the 
assistance of the tug, as she was improperly loaded, had a list to star- 
board, and took the bottom. AU of this proceeds from her own misfor- 
tune, or the négligence or want of judgment of her people. It does 
not appear that any of thèse conditions were or could hâve been known 
to Capt. Lewis, in charge of the Maçon. He had the right to présume 
that the Nedjed would obey her helm, be intelligently guided, and keep 
on the south side of the channel, — her best, most direct, and her lawful 
course. He could not anticipate that she would sheer suddenly across 
his bow in such manner as to crowd hia vessel on the north shore, and 
make a collision inévitable; and yet such is the inévitable conclusion 
from the évidence. It is equally évident that there would hâve been 
no collision but for the extraordinary and unexpected movement of the 
Nedjed; and it cannot, we think, be properly maintained that the Maçon 
is liable for injury resulting to the Nedjed from her own misfortune or 
her own fault. In the case of The Minnie R. Childs, 9 Ben. 200, the court 
observes: 

"It was suggested in the argument that the Childs in such shallow.miiddy 
water would not steer well, and that this is the reason for the failure to get 
over to east. If such be the fact, it does not avait to relie ve the Childs from 
responsibility for damage caused thereby. If she could not be steered, she 
should hâve beeu stopped." 
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It would seem îndeed, that those in control of her must hâve known 
that the Nedjed with her bad loading, would be practicably unmanage- 
able, in that condition of the tide. They must hâve known too, the 
hazard which would possibly resuit to other shipping in the river and 
harbor. Besides, the sailing hoUrs of the respondent's vessel are well 
khown, and it is scareely compétent, we think, for the Nedjed to insist 
that she was entitled to the entire channel, and thus to practically bar the 
Maçon from proceeding to sea. Be this as it may, we feel obliged to 
find that the first collision was exclusivelydue to the unmanageable con- 
dition of the Nedjed, which made her sheer across the course of the Ma- 
çon. It is moreover true that the Nedjed went ahead at fuU speed in her 
sheer to the north shore until she went aground, whereas, had she re- 
versed her engines, with the aid of her tug puUing almost at right angles 
toward the south shore, the Maçon reversing also, there would hâve been 
no collision. This, however, may hâve been an error, and not a fault. 
The paramount and controlling fact.is that the proper course of the 
Nedjed was along the south shore of the, river, whereas we find her, al- 
most simultaneously with the collision, aground on the north shore, and 
in the path of the Maçon. 

: The argument of proctors for the libelant, that the Maçon came down 
the river until near the Nedjed at a gréa ter speed than the ordinances of 
Savannah permit, does not appear material. The speed of the Maçon 
had nothing to do with the collision. .She had stopped her engines, and 
was going astern, at the time of contact. It is moreover true that the 
Ma:con was not proceeding "along the line of wharves," but was on the 
opposite side of the river, and the "unnecessary suction," from which it 
is thô'object of the city ordinances to protect the shipping moored to the 
wharves, could not hâve resulted; nor did suction play a part in eausing 
the collision. Where the collision does not resuit therefrom, a fault or 
error on the part of the libeled vessel. is not material. The Duke of Bttc- 
cleugh, (Gt. App.) 15 Prov. Div. 86; Navigation Co. v. The Emma Kate 
Ross, 41 Fed. Rep. 826; The Iheria, 40 Fed. Rep. 893. 

In the case of Tfte E, A. Packer, 140 U. S. 360-370, 11 Sup. Ct. Rep. 
794, Mr. Justice Bkown observed: "If it were clear that no collision 
would hâve occurred had the Wolverton kept her course, then the star- 
boarding of the Packer was not a fault," etc. That case is otherwise 
valuable for the light it affords to the disputed matters in the case under 
considération. 

With référence to the second collision, the évidence is likewise contra- 
dictory. We find, however, certain significant facts in the testimony of 
libelant's officers, ail of which point to the conclusion that the Nedjed went 
full speed astern against the Maçon, and that the Maçon did not steam 
ahead against the stern of the Nedjed. The tide was two-thirds flood, 
and, the Maçon having reversed her engines, its influence operated to carry 
her up stream. Her officers ail testify that she was lying in the stream. 
The Nedjed had run into the mud, as the piling she knocked over still 
indicates. The tug was ofF her starboard bow. Her captain (Newey) 
testifies that he ordered the tug to pull to starboard, but did not start 
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his cngines astern to get her afloat. The Nedjed, deeply laden, having 
gone ashore under the speed bell, it is highly probable that the tug pull- 
ing on her starboard bow could not bave released the steamer from the 
deep bed she must bave made in the muddy shallows of the northern 
shore. The obvious order of the Nedjed 's master was to go astern at full 
speed. Her engines, with the assistance of the current, would then read- 
ily carry her back over the same path she had already forged through 
the mud. Her chief engineer testifies that the order given him was 
"full speed astern." John Broady, one of the ofRcers, testifies to the 
same fact. The mémorandum book which it was the duty of this wit- 
ness to keep shows the entry "9:22 a. m., full astern." Ellis, captain 
of the British steamer Capulet, testified that, while it seemed to him 
from the opposite side of the river that the Macou ran into the Nedjed, 
it might hâve been that the Nedjed bac^-ed into the Maçon. 

In view therefore, of ail the évidence, and the obvious probabilities 
of the exigency then existing, we find that the Nedjed went astern against 
the Maçon, thus causing the second collision, and the damage resulting 
therefrpm. 

We think it was an error on the part of the Maçon to lay astern of the 
Nedjed in such close proximity to the latter, when it might perhaps hâve 
been foreseen that, in order to get afloat, she would come astern. It 
was, however, one of those errors which do not ainuunt to a fault. It 
is not clear that the master of the Maçon knew to what extent the Nedjed 
had gone aground. He might hâve supposed that the tug could con- 
trol her movements. Be this as it may, the Nedjed was unlawfully in 
the Macon's water, and athwart her course. The ofiicers of the Maçon 
had buta moment before escaped from a dangerous collision, and the 
error of judgment in taking too little space astern will not, under ail the 
circumstances, justify a recovery for a collision resulting primarily and 
mainly from the unmanageable condition of the Nedjed and the grave 
error of judgment of her ofiicers. 

The cause bas had the patient and careful considération its impor- 
tance, the care exhibited in its préparation, the skill and learning in its 
discussion, ail unquestionably merit, and we hâve reached the conclu- 
sion that it must be dismissed, at the cost of the libelant. 

The decree will be entered accordingly. 
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